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KOVEUBER,    1867. 


SHIPS'  LIGHTS,  AND  THE  RULE  OF  THE  ROAD.' 

Tke  increased  number  of  eases  of  eollisioii,  between  British 
vessels,  of  late  jears,  is  a  fact  which  admits  of  no  dispute ;  though 
it  is,  bejond  question,  a  fact  whieh  reflects  stronglj  upon  our 
national  character  for  seamanship  and  maritime  skill  In  specula- 
ting upon  the  causes  of  this  fact,  a  problem  presents  itself,  the 
solution  of  which  will  be  doublj  satisfactory ;  for,  in  seeking  the 
occasion  of  our  misfortunes,  we  shall  probablj  discoTor,  at  the  same 
time,  the  means  of  lessening  them.  The  circumstances  under 
which  this  great  enl  has  deteloped  itself,  are,  as  b  justly  stated  bj 
Mr.  Rotheiy,  **  the  greater  speed  and  greater  number  of  all  descrip- 
tions of  Tcssels  now  narigating  the  seas  in  all  directions.** 

But  these  are  rather  the  conditions  under  which  the  accidents 
haTO  happened,  than  reasons  whj  thej  should  continue  to  happen, 
if  our  rules  of  narigation  are  sufficient  for  the  purposes  for  which 
thejwere  framed.  But  though  we  hare  in  this  general  fact  no 
direct  solution  of  the  difficulty,  yet  it  may  lead  us  to- what  will  both 
explain  and  remedy  it  For  upon  it  is  fairly  raised  the  important 
question,  wheUier  the  present  rules  for  the  naTigation  of  teasels, 

.  *B7H.C.BonsBT,  Iiq.,lf.A.,  JUglMnrtrthtHlgkCoortaf  Adnliml^Mid 
AfpMla  Tkto  ihMtt,  tnm  tht  Law  If agaslM  for  Angul,  1867^  p.  220,  it  a  reritir 
•r  •  Mdl  pmphkt  hf  Um  A^ainlty  BtglaM,  •mi  iwtrrn  AtUBtiw  with  tu  •' 
iMfUMiia  Eailia<"KBe  Am.  L. 


%  SHirr  U0HT8,  AHD  TBI  EVU  OF  TBI  BOAIK 

iftd  the  lighto  at  present  in  nee,  nre  adequate  to  meet  tlie  Taatlj 
altered  eirenmstaneea  of  British  shipping  T 

Some  of  these  rales  were  made  or  adopted  at  an  earlj  period  of 
our  national  seamanship,  when  Tessels  were  few,  and  their  progress 
through  the  water  was  slow.  Others  have  heen  framed  in  later 
days  by  the  wisdom  of  Parliament,  and  under  its  sanetion,  after 
the  growth  of  oollisions  had  been  obeerred.  But  in  spite  of  old 
rules  and  new— -in  spite  of  Trinitj  House  regulations  for  the 
number,  the  eolor,  and  the  poeition  of  lights— the  eril  has  grown, 
and  •  oontinues  to  grow,  steadilj  and  rothlesslj.  Under  these  eir^ 
'cumstanecs,  the  fault  may  fairlj  and  probably  be  laid  at  the  door 
of  the  rales  and  regulations  thsmseWes.  A  candid  and  seientifio 
inquiry  into  their  soffieien^  and  adaptation  to  these  times,  with 
weH-^onsidered  suggestions  as  to  what  should  be  substituted  for  any 
insuffioienoy  and  shortcoming  in  them,  is  a  subject  for  a  tawant  and 
a  philanthropist.  In  Mr.  Bothery's  hroekure'  we  have  this  impor- 
tant subject  treated  in  a  manner  worthy  of  its  consequence  and 
grarity.  It  is  a  most  Taluable  contribution,  and  has  already  reoeiTcd 
the  attention  which  it  merits  from  the  Board  of  Trade,  and  will, 
without  doubt,  lead  era  long  to  beneficial  changes  in  the  mattera  of 
which  it  treats.  We  therafora  feel  it  our  duty  to  eaU  our  readers* 
attention  to  its  suggestions  and  racomme&dations.  At  the  outset, 
Mr.  Bothery  proposes  to  extend  to  sailing  Tessels  the  use  of  the 
colored  lights  which  ara  at  present  confined  to  steamers ;  and  upon 
this  extension  he  bases  the  changes.  whicH  he  recommends  to  be 
made  in  the  rules  of  sailing.  By  the  present  practice^  sailing 
▼essels  at  night  only  carry  or  exhibit  a  single  white  or  bright  light, 
while  steamers  carry  three  lighta— a  bright  one  at  the  mast-head, 
a  green  one  on  the  starboard-side,  and  a  red  one  on  the  port-side. 

It  appears  a  curious  circumscription  to  confine  side-lights  to 
tfteamersi  while  thera  ia  nothing  to  prerent  a  sailmg  Tessel  from 
carrying  them  commodiously  and  ostensibly.  If  they  are  useful 
and  requisite  in  the  one,  it  is  a  necessary  consequence  that  they 

ist  be  so  in  the  other.    No  purpose  can  be  serred,  and  no  object 

i  be  attabed,  by  carrying  out  such  a  distinction  between  these 

>  dsssfi  of  Teseels. 
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TIm  vtilitj  of  Um  nde-Iigbtt  ii  proved.  la  Um  ctM  of  » 
•tcuner,  it  csa  bo  ot  onoo  koown,  from  tho  oolor  of  tho  light 
MOB,  whi^  lido  of  that  tcomI  is  towordi  jov,  ood,  eonteqaentlj, 
whero  her  hood  is,  and  by  approziinAtioB  what  her  eourto  if.-* 
Now  all  theoo  cireomftaoces,  if  thejr  ihow  a  ritk  of  colliiioD,  at 
tho  saao  timo  indieato  to  tho  teamaii*!  niad  the  rorj  neaiie  of 
sToidiBgit. 

This  is  tho  caoe  of  tho  oolored  lighta. 

Bat  when  a  ringlo  white  light  ii  seeDy  whether  a-head  or  on  either 
bow,  it  gireo  no  warning  or  iniieium  whether  there  is  or  ie  not  a 
daager  of  eoUision— -whether  tho  Tessols  are  going  elear  of  each 
other,  or  are  croosing  eaoh  other's  oonrse.  Irreparable  tine  is  lost 
in  this  qMcalation,  dorbg  which  the  Tcssels  close  apon  each  other, 
and  a 'collision  is  the  rcsnit  Tho  white  light  naj,  therefore,  be 
aaid  to  bo  more  often  deceptiro  than  nseful.  It  either  indicates 
danger,  withoat  showing  tho  waj  to  aroid  it,  or  it  gires  no  sign  of 
danger  at  alL 

From  tho  lights,  Mr.  Botherj  passes  to  a  consideration  of  the 
rale  of  the  road.  There  are  at  this  present  time  two  distinct 
roles  the  old  one,  and  the  statutory  role  of  the  port-helm.  Bj 
the  old  rule  are  detormined  all  questions  between  foreign  ressels, 
and  between  a  British  and  a  foreign  ressel,  and*  it  b  still  prescribed 
by  the  Admiralty  for  the  guidance  of  Queen's  ships.  It  may  be 
thus  stated :— That  a  ressel  going  free  shall  giro  way  to  a  ressel  on 
a  wind ;  that  a  ressel  elose-haaled  on  the  port-tack,  shall  give  way 
to  a  ressol  close-hauled  on  the  starboard-tack ;  and  that  a  stesm 
Tossd  shall  always  giro  way  to  a  sailing  ressel. 

Tho  rule  of  tho  port-helm  is  laid  down  in  the  206ih  section  of 
the  Merchant  Shipping  Act,  and  applies  only  to  British  ressels.— - 
Ita  cfiect  may  bo  thus  stated  ^— That  when  two  resscls  are  meeting 
one  another,  so  as  to  inrolre  a  risk  of  collision,  if  they  continue 
their  respoctire  courses  both  shall  port  their  helms,  so  as  to  pass 
oao  another  on  the  port-hand. 

To  both  these  rules  Mr.  Rothery  takes  exceptions.  The  old  rub 
m  open  to  this  gravo  objection  i  At  night  it  is  frequently  utterly 
iapoisiblo  to  ssako  out  whether  the  fossel  whioh  you  are  meetmg 
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if  going  free,  or  if  on  »  wind*  **  Look  then  at  tbo  result,"  obterrM 
Mr.  Rotherj;  ''the  Teasel  eloso-haaled  on  the  porl-Uok,  eeeiBg 
another  vessel  approaehing  at  nighty  keep*  her  oonrse,  not  knowing 
whether  the  other  Tessel  is  not  going  free ;  for  if  she  is,  the  port- 
tack  Tessel  is  bound  to  keep  her  oonrse  dose  to  the  wind.  Thej 
approach  close  to  one  another,  and  then  it  is  disooTered,  bnt  too 
late,  that  the  approaching  ressel  is  elose-haoled  on  the  starboard- 
tack,  and  a  collision  almost  ineritablj  takes  place,  it  being  the 
bonnden  dutj  of  the  starboard-taok  Tessel  to  keep  her  oonrsa  eloee- 
hauled  to  the  wind. 

**  And  here  let  me  obserre^  that  two  Tesseli  approaching  one 
another  from  different  directions,  neoessarilj  have  the  wind  from 
somewhat  different  quarters.  The  dirootion  in  which  a  ship  reoetTCi 
the  wind  is  a  resolved  direction,  arising  partlj  from  the  direction 
of  the  wind,  partly  from  the  motion  of  the  Tcssel.  This  will  bo  at 
•once  seen  in  the  case  of  a  steamer.  Soppose  her  to  be  going  ten 
knots  with  the  wind  dirtcily  aft^  blowing  with  a  Telocity  of  only 
•five  knots,  she  wonld  in  that  case  receiTe  the  wind  dirte&y  a-htad 
with  a  Telocity  of  Atc  knots.  In  the  same  way  a  sailing  TCSsel,  by 
■her  own  motion,  brings  the  wind  as  it  is  called  a  little  a*head,  which 
^ives  her  the  idea  that  she  b  going  nearer  to  the  wind  than  she  in 
fact  is,  and  consequently,  that  the  Tcesel  approaching  her  has  the 
•wind  ^ore  free  than  she  in  fact  has  it." 

We  call  our  readers'  attention  to  this  passage,  as  well  becanse  it 
•states  a  philosophical  fact  of  Tory  considerable  importance  in  con- 
sidering our  subject,  as  also  because  it  accounts  for  the  discrepan- 
cies so  often  obeenred  between  the  statementa  of  the  crews  of  two 
•conflicting  tosscIs,  and  which  may  thus  be  accounted  for  without 
the  necessity  of  imputing  perjury  to  cither  crow.  As  eadi  Tessel 
•drew  the  wind  a  little  a-head,  it  consequently,  appeared  to  the 
respectiTe  crews  more  free  from  their  opponents.  Under  such  dr- 
^umstances  as  we  haTO  described,  the  old  rules  art  good  for  noth* 
ing,  for  the  simple  reason  that  the  parties  are  in  complete  ignoraneo 
which  of  them  to  apply — whether  to  keep  their  wind  or  giTo  way. 
But  the  mischief  does  not  stop  there.  It  equally  occurs  whert  the 
rales  haTO  been  strictly  adhered  to. . 


BBOV  UOQTS,  AVD  THX  KULS  OF  TBI  ROAD.        $ 

Omcs  ocev  where  »  cloM-banlcd  lUrboard^tAck  Tcttcl,  bj  star- 
botrding  her  helm  would  ayoid  a  eoUieion  with  a  rceiel  en  the  port* 
tack ;  bet  she  renders  it  inevitable  by  keeping  her  oonree.  And 
wbea  a  eoUiaion  wonld  be  prerented  in  inch  a  caie  by  both  the  ree- 
mIs  pntting  their  helmi  down  and  going  abont,  the  starboard-tacked 
vessel  asakes  it  a  certainty  by  not  giring  way. 

The  mle  of  the  port-helm  neit  comes  under  Mr.  Rotheiy's  com- 
ment. This  mle  has  been  decided  to  apply  only  to  the  case  of  two 
Tsssela  meotmg  end  on,  or  nearly  so.  The  decision  thus  leares  out 
the  eases  of  Tessels  crossing  each  other's  course,  and  of  teasels  ap- 
proaehing  each  other  close-hauled  on  opposite  tacks.  These  cases 
are  therefore  subject  to  no  rule  whatever.  The  helmsman  of  the 
one  Tcssel  may  put  his  own  helm  either  to  port  or  to  starboard ;  and 
be  can  never  be  sure  what  course  will  be  taken  by  the  vessel  which 
he  is  meeting.  To  the  port-helm  rulcp  therefore,  Mr.  Rothcry 
states  two  objections :  first,  that  **  it  does  not  provide  for  the  case 
of  Tcssels  crossing  each  other's  courses,  or  approaching  ono  another 
close-hauled  on  opposite  tacks,  which  is  the  most  frequent  occasion 
ef  a  collision."  And,  seoondly,  that  '*  there  being  no  rule  for  such 
cases,  it  induces  in  seamen  an  impression  that  they  are  bound  to 
port  their  helms  whenever  there  is  a  risk  of  collision,  or  whenever 
they  are  approaching  each  otheri  whatever  may  be  the  circumstances 
sad  the  relative  positions  of  the  two  vessels.*' 

After  having  opened  his  subject  in  the  mode  which  we  have  en- 
deavored to  follow,  Mr.  Bothery  proceeds  in  an  interesting  detail  to 
propound  and  eiplaia  his  own  recommendations  and  soggestions,  the 
rwUmuiU  of  which  is  further  elucidated  by  diagrams. 

Sm  r»siMi^,Mr.  Rpthery  proposes  the  following  rules  for  a  vessel 
■setiag  or  erossing  another  by  day  :— 
''L— If  both  vessels  are  meeting  end  on,  or  nearly 

end  on  •       .       •       •       •         Port 

2.— If  they  are  passing  to  port      •        .        -  Port. 

8«— If  they  are  passing  to  starboard      -        •  Starboard. 

4«— If  a  Tcssel  be  seen  a-head,  or  nearly  a-head  1  Oo  astern  of 
erossing /     her. 

6«— If  broad  on  either  bow,  and  erossing       •      j  Keep  awsy 

t   fromhtr.*^ 
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And  he  ibowt  tbal  the  mud«  rnlet  are  preoiaelj  sppUeabJe  to  nighl 
naTigAtioiii  if  the  oolored  lights  be  adopted* 

The  rules  thus  suggested  seem  to  us  to  hare  the  requisites  whiofa 
rules  should  hsTO.  Thej  are  effeotualf  thej  are  easUj  iDteUigible» 
and  tbej  are  few.  For  the  rest  we  refer  the  reader  to  Mr.  Rothe- 
ry's  interesting  hrpekurg.  We  have  read  it  ourseWes  with  great 
satisfaotion,  and  hope  that  it  will  reoeive  in  the  proper  quarter  the 
eonstderation  whieh  it  merits.  It  is  a  striking  feature  in  the  times, 
that  a  legal  funetionarj  like  Mr.  Botherj  is  not  contented  to  dis- 
charge the  arduous  duties  of  his  position  honorablj  and  well,  hut 
utilises  the  opportunides  which  his  office  gires  him,  of  benefiting 
his  countrj  bj  f xtracurial  labors  of  importance  to  the  commerce  of 
the  countrj  and  the  lires  of  our  countrymen. 


«MM»i 
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k  OouH  9f  (iU  UniUd  SUkinfwr  the  Dittriei  tf  New  Jtn^-^ 

UlLHCm  m.  TBI  NIW  JiaSXT  BAIL  BOAD  OOMPAUT  ST  AL. 

SBARDLOW  W.  THS  SAMS. 

BIOCLOW  Vf.  TBI  SAMI. 

muion  «•  niwark  plaxk  eoab  compaiit  bt.  al. 

SBAEDLOW  «!.  TBI  SAMI. 

1.  A  ooart  of  (ht  UnlUd.flUtM  kM  no  j«riidl«(lMi  to  rMtrala  bj  UOvaetloB  tb« 
CTMllon  of  A  bridfo  oror  a  SATlfoblo  rivor  lying  whollj  withla  iko  UoilU  of  » 
portlooUr  SUio,  wboro  tttch  orcetioo  Is  Mitboriiod  bj  tko  logtolatwro  of  tho  8loU, 
Oioogh  o  port  of  0^117  boo  boon  orootod  hj  Congrcoi  tboTo  tbo  bridgOi  DioU  fai 
DoToo  m.  Poorooo  Forty  Bridgo  Co.  S  Am.  L.  Beg.  8S,  ovsrr«lod{  ond  la  Poaaa. 
M.  Wbocllag  BrIdfoCo.  IS  Hov.  679,  oxplaiaod. 

3.  CoBstraotloa  of  Aeti  of  Ibo  logtiUiara  of  Now  Joro^  irltb  rogard  to  tbo  pro|>riotort 
of  tbo  bridfci  otor  tbo  rlvoro  Poitoio  aad  HaokoBiookt  and  tbo  agtiwaata  aada 
Iboroaador  vltb  roipoot  tt  tbooo  rlvota. 

1.  If  oaob  Aots  aad  afiaoBoato  glva  to  tbo  oorpoiatloa  a  fraaobiia  or  oaolasiva 
privUofO  of  taUag  toU,  aad  orootiof  a  bridgo  oa  tbooo  rlTon,  tbat  fraaebf ot  or 
^fUtfo  n«7  U  Ukoa  by  tbo  logblataro  of  tbo  Btato»  aadw  lU  rig  bt  of  oailaoBt 
doflMla,  OB  prorkUag  oom] 
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4.  BmtktnmlUmw  tschMlv*  prifOcgc,  If  it  tslilab  b  «Mte4  ia  tk«  MrpMttllM  at 
kift  m4  Mt  te  tib«  MividMl  MWiWn,  m4  a^  k«  wdrtd  cr  nlto««lah«4  ^ 
Ite  iBCiarfftiJorilj  of  tiM  corp0nt«i«. 

•k  TWMnwtaMiAMBtor  AfMtlMUrUM«rffM4,MdffMllMof  ftWid(tfai 
»  ptftieahr  keatiM,  la  A  Uvb,  by  ftnUrMd  eoapMy,  tftar  •  wwUwtrij  wttfc 
IIm  iakaUUata  with  tMpMt  tWrvto,  dots  Mt  aftowl  tt  •  Matntl  w  m  toprt- 
•|i^  tW  MMpMy,  allOT  Atoptt  of  tfat^  fr«a  dHiflK  <k«  AItmIIm  of  iMr  Ite 
— <  tfct  f  MJHw  •€  ttt  Wdgt. 

These  were  tcTenl  bills  in  eqnitj,  for  injitnetioiis  uid  other 
rdie(^  apoa  the  facts  and  for  the  purposes  set  forth  in  the  opinion 
bdow.  Interlocntory  injonetions  had  been  granted,  and  now, 
September  22d,  1857,  npon  final  hearing,  and  after  a  fall  argnmtnt, 
the  optaioa  of  the  conrt  was  delirered  bj 

Guo,  J.-«The  objeet  of  these  fire  sereral  bills  is  to  obtain 
injnnetaooa  prohibiting  the  erection  of  certain  bridges  orer  the  Pas* 
saic  riTcr.  One  of  these  is  proposed  to  be  erected  at  a  point  called 
the  CoBunereial  Dock,  in  the  city  of  Newark,  by  the  New  Jersey 
Railroad  and  Transportation  Company.  The  other,  by  the  Newark 
Plank  Road  Company,  near  the  month  of  the  Passaic  ri?er  and 
some  two  and  a  half  miles  below  the  whanrcs  of  the  port  of  Newark. 
Th)  erection  of  these  bridges  is  anthorised  by  the  legislature  of 
New  Jersey.  They  are  required  to  hare  piTot  draws,  learing  two 
passages  of  sizty-five  feet  each  for  the  passage  of  ressels  naTigatipg 
the  rirer  or  harbor.  The  first  of  these  bridges  is  reqnired  in  order 
to  avoid  certain  cnnres  in  the  railroad  where  it  passes  through 
Newark,  and  to  make  it  straight  The  other  to  accommodate  the 
large  and  increasing  commerce  between  the  cities  of  New  York  and 
Newark,  on  the  plank  road  connecting  the  lower  end  of  Newark 
with  Jersey  City. 

It  will  not  be  necessary  to  a  proper  consideration  of  the  sereral 
questions  afiecting  the  decision  of  these  cases,  fo  giro  an  abstract 
mther  of  the  pleadings  or  the  testimony.  Where  opinions  are 
reeeiTed  in  endence,  there  can  be  no  restraint  as  to  quantity. 
8nch  testimony  is  always  affected  by  the  feelings,  prejudices  and 
interests  of  the  witnesses,  and  is  of  course  con"  adictory.  A  skip- 
|>er  win  pronounce  every  bridge  a  auisanee,  whQe  tratelen  on 
plank  er  lailrcndi  will  not  tiiink  it  proper  that  their  penoni  or  pro* 
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pert^  ibonld  be  rabjeot  to  deU/t  or  risk  of  destraolioiv  U  mwM  an 
inoonyenionoe  or  slight  tmpodimentto  ikops  and  sehoonera;  owaon 
of  wharres  or  docks  who  may  apprekon-S  that  their  interests  may 
be  affected  by  a  chaoge  of  location  of  a  bridge,  are  nnanimons  b 
their  opinion  that  pnblio  improrement  had  better' be  arrested  than 
that  their  interests  should  be  affected.  In  this  conflict  of  tcsti* 
mony  and  discordant  opinion,  ve  shall  not  stop  to  make  any  inrid- 
ions  comparisons  as  to  the  credibility  of  the  witnesses,  bnt  assume 
snch  facts  as  ve  belicTe  to  be  proren,  without  attempting  to  Tindi- 
eate  the  propriety  of  oar  assertions. 

L  The  first  of  the  three  great  qnestions  so  ably  discnssed  by  the 
learned  eoonsel  in  these  cases,  is  briefly  and  laciJly  stated  in  the 
following  propotttions,  which  complainants  hare  endeaTored  to 
establish: 

1st,  **  That  the  Passaic  rirer  is  a  public  highway  of  commerce, 
which  under  the  constitution  of  the  United  Btates  has  been  regu- 
lated by  Congress." 

2d,  **  That  the  free  narigation  of  the  Passaic  rirer  as  a  cemmon 
highway  baring  been  established  by  regulation  of  Congress,  and  by 
compact  between  the  Btates,  it  cannot  lawfully  be  obstructed  by 
force  of  any  State  authori^  or  legislation." 

8d,  **The  bridges  proposed  to  be  erected  by  the  New  Jersey 
Railroad  Company  and  Plank  Road  Company  will  be  each  an  ob- 
struction to  the  free  narigation  of  the  Passaic  rirer,  and  public 


nuisances." 


**  Consequently  this  court  will  enjoin  their  erection,  on  complaint 
of  any  injured  party." 

So  far  as  these  propositions  i&TolfO  the  facts  61  the  ease,  we  find 
them  to  be  as  follows : 

The  Passaic  is  a  rirer  baring  its  spring^  and  its  outlet  wholly 
within  the  Sute  of  New  Jersey. 

Though  a  small  and  narrow  rirer,  it  is  narigable  for  sloops, 
schooners,  and  the  smaller  classes  of  steamboats  as  far  as  the  tide 
flows,  some  mOes  abore  Newark;  at  the  upper  end,  and  abore  this 
city  there  art  sertral  bridges,  with  small  draws,  and  difficult  to 
pass.    These  wer#  all  erected  by  authori^  of  the  States  and  one 
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«f  Uwoi  mion  tbm  fifty  jmn  ago.  Tha  eity  of  Newark  bu  been 
Bade  a  port  of  entry  b j  aet  of  Congrees,  baa  iome  Utile  foreign 
eoBBerco,  and  aome  witb  ports  of  otber  Statea.  Being  in  fact  bat 
a  Bannfaetoring  snbnrb  of  Now  Tork,  nach  tbe  largest  portion  of 
ber  epmnerea  ia  witb  tbat  city,  and  carried  on  tbe  rail  and  plank 
roads  conneeting  tbenu 

Tbat  tbe  propooed  bridges  will  in  some  measure  eaose  an  obstmo- 
tion  to  the  naTigation  of  the  rirer,  and  some  inoonTenience  to  Tea- 
sels paasing  the  draws,  is  oertably  tme.  Erery  bridge  may  be 
Slid  to  be  an  obstmetion  in  tbe  ebanael  of  a  riTOTi  but  it  ia  not 
aeeessarily  a  naisanee.  Bridgea  art  highways  as  necessary  to  tbe 
commerce  and  intercourse  of  tbe  pnblio  as  rirers.  That  which  the 
pvblie  conTenience  imperati?e1y  demands,  cannot  be  called  a  public 
naisanee  becanao  il  causes  some  inoonTenience  or  affects  the  priTate 
mtereata  of  a  few  indifiduals. 

Now,  if  oTory  bridge  OTer  a  naTigable  rirer  be  not  necessarily  a 
auisaneey  but  may  be  erected  for  the  public  benefit,  with^t  being 
considered  in  law  or  in  fact  a  nuisancct  though  certainly  an  icjcon* 
Tenienee  afieoting  tbe  narigation  of  the  rirer,  the  question  recurs, 
wbo  is  to  judge  of  this  necessity  T  Who  shall  say  what  shall  be  the 
height  of  a  pier,  the  width  of  a  draw,  and  how  it  shall  be  erected, 
managed  and  controlled  T  Is  this  a  matter  of  judicial  discretion  or 
legislatiTo  enactment  t  Can  that  be  a  nuisance  which  is  authorised 
by  law  T  Does  a  State  lose  the  great  poUoe  power  of  regulating 
her  own  highways  and  bridges  OTcr  her  own  rirers,  because  the  tide 
may  flow  therein,  or  as  soon  as  th<7  become  a  highway  to  a  port  of 
entry  within  her  own  borders  t  In  the  course  of  scTcnty  years* 
practical  construction  of  the  Constitution,  no  act  of  Congress  is  to 
be  found  regulating  such  erections,  or  sssumbg  to  license  a  bridge, 
OTcr  such  a  riTcr  wholly  within  the  jurisdiction  of  a  State,  (if  we 
except  the  doubtful  precedent  of  the  Cumberland  road)  and  during 
an  this  time  States  hsTC  assumed  and  exercised  this  power.  •  If  we 
now  deny  it  to  the  States,  where  do  wo  find  any  authority  in  the 
Constitution  or  acts  of  Congress  for  assuming  it  oursdfes  T 

These  are  questions  which  must  be  resolTcd  before  this  oourt  can 
eonatitnto  itsdf  **  arbiter  pontiumi*'  and  asslime  the  power  of  decid- 


10  inUrOB  fi.  ftAUAOAB  OOMPAIT. 

iDg  wbore  Mid  wben  the  pabli«  naoeirity  demandi  »  bridg*,  what  ia 
A  snffieieDt  dimw,  or  how  aooh  iAOO&fooieiioe  to  UfigMioii  will  oob- 
stitnto  ft  aaiMooo. 

Tho  ooDpIftinantt  in  thMo  MTord  bflla,  in  order  to  ahow  jtirisdic* 
tion  in  the  eoart,  have  stated  themeeWes  to  be  eitisent  of  the  State 
of  New  York.  Their  right  to  a  remedj  in  the  oonrta  of  the  United 
Staiea  ia  not  aaaerted,  on  aoeovnt  of  tho  anbjeot  matter  of  tho  ooo- 
troreraji  nor  do  tbej  allege  anj  peevliar  jnriadiotion  aa  giren  to  oa 
bj  an/  act  of  Coogreaa ;  bat  reat  npon  their  peraonal  xight  aa 
citixena  of  another  State  to  ane  in  thia  tribnnaL  It  ia  verj  appa- 
rent, alaoy  that  the  eomplainanta,  it  not  introdaeed  aa  mere  John 
Doee  or  nommal  partiea  (while  thoae  reallj  oontending  are  need  aa 
witneaaea)  are  at  leaat  Tolonteera  in  the  oontroToraj,  **  pcH  liUm 
motam^**  who  have  bought  the  right  to  an  expeeted  iigafy  for  the 
loznry  of  the  litigation. 

Without  atopping  to  land  thia  ezhibition  of  pnblio  apirit  bj  oiti* 
aena  of  a  neighboring  State,  it  ia  plain  hj  their  own  ahowing,  that 
thej  oan  demand  no  other  remedj  from  thia  oovrt  than  wonld 
be  adminiatered  bj  the  tribonala  of  the  State  of  New  Jeraej  in  a 
anit  between  her  own  dtiiena.  A  eitiaen  of  New  'York  who  pur* 
ehaaea  wharrea  in  Newark  or  owna  a  reaael  navigating  to  that  port, 
haa  no  greater  right  than  the  citiien  of  New  Jeraej.  A  eonrt  of 
ehanoerjin  New  Jeraej  would  cot  interfere  with  the  eonrae  of 
publie  improTomenta  authorised  bj  the  State,  at  the  inatanee  of  a 
wharf  owner  on  the  auggeation  that  a  change  in  the  location  of  a 
bridge  would  eauao  a  depreciation  in  tho  Talue  of  hia  proportj. 
Thia  ia  not  a  reault,  for  which  (if  the  court  can  give  anj  remedj  at 
all,)  it  will  interfere  bj  iiyunction.  The  court  haa  no  power  to 
arreat  the  courao  of  public  improtementa,  on  aocount  of  their 
effbcta  upon  the  Talue  of  propertj,  appreciating  it  in  one  place  and 
depreciating  it  in  another.  If  apodal  damage  occura  to  an  indi- 
Tidoal^  the  law  gives  him  a  remedj.  But  he  cannot  recover  either 
in  a  court  of  law  or  equitj,  special  damage  aa  for  a  common  nui* 
'^,  if  the  erection  complained  of  be  not  a  nuiaanco*  A  bridge 
oriscd  bj  the  State  of  New  Jeraej  cannot  be  treated  aa  a 
nee  under  the  lawa  of  New  Jeraej.    That  the  police  power  of 
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A  SUto  ineladM  the  r«£ii]«tioa  of  bighw»jt  and  bridg«  within  its 
bonndariei,  bat  nerer  been  qneetioned.  If  the  legialatnre  hare 
deckred  thnt  bridges  ereeted  with  dr»ws  of  eertain  dimensions  will 
not  so  impede  the  oorameree  of  the  river,  m  to  be  injorioos  or 
become  n  pttblic  nnisanee,  where  can  the  courts  of  New  Jersey  ftnd 
nnj  nnthoriqr  for  oTermling,  reTsrsing  or  nnllifjing  legisletiTo  sets 
on  n  snbjed  mntter  orer  which  it  bos  ezelusiTe  jurisdiction  T  Ad- 
mittmg,  for  the  sake  of  nrgnment,  thet  Congress,  in  the  exercise  of 
the*eoBUMrei«l  power,  mey  regnUte  the  height  of  bridges  on  •  public 
rirer  in  »  State  below  a  port  of  entry,  or  may  forbid  their  erection 
altogether,  they  hare  nerer  yet  assumed  the  ezerdse  of  such  a 
power,  nor  hare  they  by  any  legislatiro  act  oonferred  this  power  on 
the  courts.  The  bridges  will  not  be  nuisances  by  the  law  of  New 
Jersey.  The  United  States  has  no  oommon  law  olTences,  and  has 
passed  no  statute  declaring  such  an  erection  to  be  a  nnissace.  If 
sok  a  court  cannot  interfere  by  arbitrary  decree  either  to  restrain 
the  erection  of  a  bridge  or  to  define  its  form  and  proportions.  It 
is  ^in  that  these  are  subjects  of  legislatiTc  not  judicial  discretion. 
It  is  a  power  which  has  always  heretofore  been  exercised  by  State 
Legislaturcs  orer  rivers  wholly  within  their  jurisdiction,  and  where 
the  rights  of  citisens  of  other  States  to  narigate  the  rirer  are  not 
injured,  for  the  sike  of  some  specisl  benefit  to  the  citisens  of  the 
State  exercising  the  power. 

But  it  has  been  contended,  on  the  authority  of  a  dictum  of  my 
own,  in  Ih90$  rs.  Th€  Penroie  Fvrry  Bridge  Company ^  "  that  the 
Supreme  Court  hare  decided  in  the  case  of  Ptnn.  rs.  The  Wheel-' 
ing  Bridge^  18  How.  679,  that  although  the  eourU  of  the  United 
States  cannot  punish  by  indictment  the  erection  of  a  nuisance 
on  our  pubUc  rirers,  erected  by  authority  of  a  State,  yet  that  as 
courts  of  dmnoery  they  may  interfere  at  the  instance  of  an  indi- 
ridual  or  corporation  who  are  likely  to  suffer  some  special  injury, 
and  prohibit  by  injunction  the  erection  of  nuisances  to  the  nariga* 
tien  of  the  great  narigable  rirers  leading  to  the  ports  of  entry 
within  a  Stote."    8  Amer.  Law  Beg.  p.  88. 

It  is  true  that  this  doctrine  was  enunciated  as  a  corollary  from 
the  WheeUng  Bridge  case,  on  a  motion  for  an  interlocutory  bjun»> 
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tion  agMMt  A  bridge  orcr  a  stream  wholly  within  the  ierritorj  and 
jurisdiction  of  Pennsjlvania.  On  aneh  motiona  I  hare  alwaja 
refused  to  hear  and  deiinitel/  decide  the  great  pointa  of  a  caae. 
If  there  be  a  prima  facie  or  OTon  doabtful  caae  ahown,  it  ia  the 
interest  of  both  partisi  that  the  interlocutory  iajonction  ihonld 
issue«  and  that  the  defendanta  should  not  expend  large  anma  in 
erections  which  may  pouibly  be  treated  hereafter  by  the  court  aa 
nuisances.  In  the  cases  now  before  us,  the  same  course  was  pur* 
sued ;  but  after  the  full  argument  of  this  question  on  final  hearing, 
and  a  most  careful  consideration  of  it,  I  feel  bound  to  acknowledge 
that  the  dictum  I  hare  just  quoted  from  the  report  of  the  eaae  of 
the  Penrose  Ferry  Bridge  Company  ia  not  aupported  by  the  deci* 
sion  of  the  Supreme  Court  in  tiie  Wheeling  Bridge  case*  It  is  true 
that  such  an  inference  might  be  drawn  from  a  hasty  or  superficial 
examination  of  the  opinion  of  the  oourt  as  delivered  in  that  caae. 
Bat  the  point  now  to  be  considered,  was  not  in  that  case,  and  ooul4 
not,  therefore,  have  been  decided*  Ko  judge  in  Tindicating  the 
judgment  of  the  court,  can  deliirer  maxims  of  uniTcrsal  application, 
in  every  sentence,  or  oracles  which  may  be  read  in  two  ways,  one 
applicable  to  the  ease  before  him,  and  the  other  not  To  soTer  the 
arguments  of  a  judge  from  the  facts  of  the  case  to  which  he  refers, 
will  often  lead  to  Tory  erroneous  oondusions.  The  fact  that  Pitta* 
burg  hati  been  made  a  port  of  entry  may  hare  been  mentioned  aa 
an  adiiitional  or  cumulatiYc  reason  why  Virginia  should  not  be 
allowed  to  license  a  nuisance  on  the  Ohio,  below  that  city.  But  the 
question  whether  the  power  to  regulate  bridges  otot  naTigable  rivers 
wholly  within  the  bounds  of  a  State,  could  be  exercised  by  it  below 
a  port  of  entry,  and  whether  the  establishment  of  such  a  port  did 
ip90' facto  diTcst  the  State  of  such  a^Mwer  was  not  in  that  case^ 
and  therefore  not  decided.  This  assertion  will  be  fully  Tindieated 
by  a  careful  examination  of  the  record  in  that  case* 

1.  It  must  be  noted  as  a  droumstance  of  that  case,  that  althovgh 
the  State  of  Pennsylvania  in  her  corporate  capacity  was  eomplain* 
ant,  and  "propter  dignitatanC^  entitled  to  sue  in  the  Supreme 
Court  of  the  United  States ;  yet,  that  when  the  bill  was  filed,  the 
same  complaint  might  have  been  sustained  in  the  Circail  Cotri  of 
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tbe  United  Sutct,  or  the  bridge  iniglitrhaTe  been  inroftrtted  m  a 
Miiunce  hj  indietmeDt  in  the  proper  state  ooart  of  Virginia.  The 
hill  charged  that  the  bridge  propoecd  to  be  ereeted  was  in  ntter 
disregard  of  the  lieense  granted  bj  its  charter,  which  carefollj 
forbid  the  least  interference  with  the  narigation  of  the  Ohio.  On 
the 'facts  charged  and  proted,  a  Conrt  of  Ohancerj  of  Virginia, 
would  haTO  been  bovnd  to  enjoin  the  erection  of  so  palpable  a 
nnisane^  to  the  narigation.  The  case  therefore  presented  every  fact 
necessary  to  give  the  coort  jnrisdietion— a  party  baring  a  right  to 
•ne  in  the  conrt— a  nuisance  proposed  to  be  erected  without  the 
sanction  either  of  Virginia  or  the  United  States,  and  great  special 
damage  to  the  plaintiff. 

2.  Daring  the  pendency  of  this  suit,  the  Legnlatnre  of  Virginia 
saw  proper  to  come  to  the  assistance  of  their  corporation,  in  the 
nneqnal  contest,  and  at  its  suggestion  enacted  that  the  bridge  pro- 
poeed  to  be  built  contrary  to  the  license  granted  to  the  corporation, 
was  according  to  it,  and  not  therefore  to  be  considered  as  a  nuisance 
by  the  laws  of  Virgmia— notwithstanding  that  the  bridge  was  with* 
out  a  draw  and  for  many  days  in  the  year  would  wholly  obstruct 
the  passage  of  steamboats. 

8.  This  legislation  of  Virginia  being  pleaded  as  a  bar  to  further 

action  of  the  court  in  the  casoi  necessarily  raised  these  questions. 

Could  Virginia  lieense  or  authorise  a  niyisanco  on  a  public  rirer, 

which  rose  in  PennsyWania,  and  passed  along  the  border  of  Virginia, 

and  whi^  by  compact  between  the  States  was  declared  to  be  **  free 

and  common  to  all  the  citisens  of  the  United  States  ?*'    If  Virginia 

eoald  authorise  any  obstruction  at  all  to  tae  channel  narigation,  she 

could  stop  it  altogether,  and  divert  the  whole  commerce  of  that 

-great  rirer  from  the  State  of  Pennsylvania,  and  compel  it  to  seek 

its  outlet  by  the  railroads  and  other  public  improvements  of  Virginia. 

If  she  had  the  sovereign  right  over  this  boundary  river  claimed  by 

hcTi  there  eould  be  no  measure  to  her  power.    She  would  have  the 

same  right  to  stop  its  navigation  altogether,  as  to  stop  it  ten  days 

I  in  a  year.    If  the  plea  was  admitted,  Virginia  could  make  Wheeling 

'  tbe  head  «f  narigation  on  the  Ohio|  and  Kentacky  might  do  the 

at  LoutsvilW,  having  tbe  aaM  right  over  the  whole  rifer  which 
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Virginia  ean  eUtm.  ^Hiii  pl«a  therefore  preeenied  not  odIj  a  great 
question  of  international  law,  bat  whether  righte  aeeared  to  the 
people  of  the  United  Statee,  bj  eonpaet  made  before  the  Coneti- 
tution,  wire  held  at  the  merejr  or  eapriee  of  every  or  any  of  the 
States,  to  whieh  the  rirer  wae  a  boundary.  The  deoirion  of  the 
oonrt  denied  thii  right.  The  plea  being  inralEoient  ae  a  defenoe, 
of  coarse  the  eomplainant  was  entitled  to  a  decree  proetrating  the 
bridge,  which  had  been  erected  p^ndenU  UU*  Bat  to  mitigate  the 
Apparent  hardship  of  sach  a  decree,  if  ezeooted  oncondidonally, 
tlie  court  in  the  exercise  of  a  mereifal  discretion,  granted  a  stay  of 
cxecation  on  condition  that  the  bridge  shoald  be  raised  to  a  certain 
height  or  have  a  draw  put  in  it  whieh  would  permit  .boats  to  pass 
at  all  stages  of  the  navigation.  From  this  modification  of  the  decree 
no  inference  can  be  drawn,  that  the  courts  of  the  United  States 
claim  authority  to  regulate  bridges  below  ports  of  entry,  and  treat 
all  State  legislation  in  such  cases  as  nneonstitutional  and  Toid. 

It  is  abundantly  evident  from  thb  statement,  that  the  Supreme 
Court,  in  denying  the  right  of  Virginia  to  exercise  this  absolute 
control,  over  the  Ohio  river,  and  in  deciding  that  as  a  riparian 
proprietor  she  was  not  entitled,  either  by  the  compact,  or  by  oon* 
Piitutionsl  law,  to  obstruct  the  commerce  of  a  sapra-riparian  State, 
had  before  them  questions  not  involved  in  these  cases  and  whieh 
cannot  affect  their  decision.  The  Passaic  river,  though  narigaUe 
for  a  few  miles  within  the  State  of  New  Jersey,  and  therefore  a 
public  river,  belongs  wholly  to  that  State ;  it  is  no  highway  to  other 
States,  no  commerce  passes  thereon  from  States  below  the  bridge 
to  States  above.  Being  the  property  of  the  State,  and  no  other 
State  having  any  title  to  interfere  with  her  aheolute  dominioo,  she 
alone  can  regulate  the  harbors,  wharves,  ferries,  or  bridges,  in  or 
over  it.  Congress  has  the  ezelnsive  power  to  regulate  eommeroe, 
but  that  has  never  been  eonstrued  to  indude  the  means  by  which 
commerce  is  carried  on  withia  a  State.  Canals,  turnpikes,  bridges 
and  railroads  art  as  necessary  to  the  eommeroe  between  and  through 
the  several  Sutes»  as  rivefsi  Jet  Congress  has  nevor  pretended 
to  regulate  them.  When  a  eiqr  is  made  a  port  of  entry,.  Congress 
does  not  thereby  assume  to  r^gnlale  its  harbor,  er  detract  frott  the 
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•OTcretgn  righto  before  exercised  bj  each  State  over  bor  ewn  public 
rirerB.  Coagreas  maycetoblish  post  offices  and  poet  roads;  but 
this  docs  not  affect  or  control  the  absolate  power  of  the  State  orer 
its  highwajs  and  bridges.  If  a  Stote  does  not  desire  the  accommo- 
dation of  mails  al  certain  plcccsi  and  will  not  make  roadu  and 
bridges,  on  which  to  transport  them,  Congress  cannot  compel  it  to 
fllo  so,  or  require  it  to  receire  farors  bj  compulsion.  Constituting 
a  town  or  citj  a  port  of  entr j,  is  an  act  for  the  eonyenience  and 
benefit  of  such  place,  and  ito  commerce;  but  for  the  sake  of  this 
benefit  the  constitution  does  not  require  the  State  to  surrender  her 
control  oyer  the  harbor,  or  the  highwajs  leading  tc  it,  either  bj  land 
or  water,  proyided  all  eitisens  of  the  United  States  enjoj  the  same 
priyiUges  which  are  enjojed  bj  her  own. 

Whether  a  bridge  oyer  the  Psssaic  will  injuriously  affect  the 
harbor  of  Kewark,  is  a  question  which  the  people  of  New  Jersey 
can  best  determine,  and  haye  a  right  to  determine  for  themsehes. 
If  the  bridges  be  an  tneonyenience  to  sloops  and  schooners  nari- 
gating  their  port,  it  is  no  more  so  to  others  than  to  them.  I  see  no 
reason  why  the  State  of  New  Jersey,  in  the  exercise  of  her  absolute 
soycreignty  oyer  the  river,  may  not  stop  it  up  altogether,  and 
establish  the  harbor  and  wharyes  of  Newark  at  the  mouth  of  the 
river.  It  would  affect  the  righto  of  no  other  Stoto.  It  would  still 
be  a  port  of  entry,  if  Congress  chose  to  continue  it  so.  Such  action 
would  not  be  in  conflict  with  any  power  vested  in  Congress.  A 
State  may,  in  the  exercise  of  ito  reseryed  powers,  inctdentnlly  affect 
anbjecto  entrusted  to  Congress  without  any  necessary  collision.  All 
railroads,  canals,  harbors  or  bridges  necessarily  affect  the  commerce 
not  only  within  a  Stote,  but  between  the  States.  Congress,  by 
eonferrbg  the  privilege  of  a  port  of  entry  upon  a  town  or  city,  does 
not  come  in  conflict  with  the  police  power  of  a  Stote  exercised  in 
bridgbg  her  own  rivers  below  such  port;  If  the  power  to  make  a 
town  a  port  of  entry  includes  the  right  to  regnlato  the  means  by 
which  ito  commerce  b  carried  on,  why  does  it  not  extond  to  ito 
tompikes,  railroads  and  canals,  to  land  as  well  as  watorf  Assmabg 
tlie  right  (which  I  neither  aflirm  or  deny)  of  Congress  to  regnlato 
Mdgci  ovor  navigable  livers  below  porto  «f  entry,  yet  not  hnvng 
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done  80|  th«  oovto  eMmot  msiiim  to  tbMueIrM  raoh  •  power. 
There  ie  oo  act  of  OengreM  or  nde  of  Uw  which  ooorte  ooold  tpply 
to  SDch  A  esse*  It  if  poisihlo  that  oonrtf  might  ozeroiM  thb  dia- 
crelionary  power  m  jodicioiislj  m  » legislmtiTO  bod/,  /ot  the  pruM 
of  being  **  a  good  judge"  oonld  hardij  be  gifon  to  one  who  would 
cndeaTor  to  "enlarge  his  jnr^otion"  by  the  awamption,  or  rather 
usnrpaiion,  of  snoh  an  undefined  and  diaoretionary  power. 

The  police  power  to  make  bridgea  oTor  the  publio  riTers  ii  ae 
absolutelj  and  exolasiTelj  reeted  in  a  State  ae  the  oommereial  power 
ia  in  CongreM;  and  no  queetion  can  ariae  as  to  which  is  boond  to 
giro  wajp  when  exercised  orer  the  same  snbjeot  matter,  till  a  case 
of  actual  collision  oconrs.  This  is  all  that  was  decided  in  the  ease 
of  lVU$<m  Ts.  Tks  BlaehbM  Or$$kt  ^.,  2  Peten,  267.  That  esse 
has  been  the  snbjoct  of  mooh  'eomment,  and  some  misoonstmctijn. 
It  was  never  intended  as  a  retraction  or  modification  of  anj  thing 
decided  in  CHbb&n$  ts.  OgtUn,  or  to  deny  the  ozelosiTO  power  of  Con- 
gress to  regulate  commerce.  Nor  does  the  Wheeling  bridge  case  at  all 
conflict  with  either.  The  case  of  WiUon  ts.  Thi  Blaekbird  CrUk^ 
J'Cf  goToms  this-^while  it  has  nothing  in  common  with  that  of  the 
Wheeling  bridge. 

The  view  taken  bj  the  court  of  this  point  dbpenses  with  the 
necessity  of  an  expression  of  opinion  on  the  questions  on  which  so 
much  testimony  has  been  accumulated,  what  is  the  proper  width  of 
draws  on  bridges  OTsr  the  Passaic  T  How  far  the  public  necessity 
requires  them  T  What  is  the  comparatiTO  Talue  of  the  commerce 
passing  OTer  or  under  them  T  What  the  amount  of  inoonTcnienco 
such  draws  may  be  to  the  narigation,  and  whether  it  is  for  the  public 
interest  that  this  should  be  encountered  rather  than  the  greater  one 
consequent  on  the  want  of  such  badges  T  and  finally,  the  eompara- 
Uto  merits  of  curTcd  and  straight  lines  in  the  construction  of  rail- 
roads. These  questions  hsTO  all  been  ruled  by  the  Legislature  of 
Kew  Jersey,  hariag  (as  we  belieTe)  the  sole  jurisdiction  in  tha  matter. 
They  hsTO  used  their  discretioa  in  a  matter  properly  submitted  to 
them,  and  this  court  has  neither  the  power  to  decide^  nor  tho  dispcii- 
tioa  to  say,  thai  it  has  been  iigndimonsly  oxordsed./ 
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XL  The  aeeond  great  question  in  this  eate  it  not  affeeted  bj  the 
conditions  of  the  first  The  court  has  nndonbted  jurisdiotion  to 
administer  the  relief  here  songhti  if  the  complainanU  hare  shown 
themselres  entitled  to  it 

It  is  charged  that  the  corporation  called  the  "  Proprietors  of  the 
Bridges  over  the  rirors  Passaic  and  Ilackonsaek"  have  a  right  to 
bridge  these  risers  '^  exclusire  of  all  oihcr  persons  whatsoercr,  in 
snch  manner  as  that  no  other  bridge  can  be  erected  within  said 
limits,  until  the  expiration  of  99  jears  from  the  date  of  said  original 
act  (1790),  witbont  the  consent  of  said  Proprietors.'*  It  is  con- 
tended, also,  that  a  majoritj  of  the  stockholders  cannot  bj'law 
surrender  or  release  this  exdusiTc  privilege  or  franchise,  and  that 
anj  law  assuming  to  take  awaj  or  suthorising  anj  invasion  of  such 
franchise,  impairs  the  obligation  of  the  original  and  fundamental 
contract  with  and  between  the  stockholders,  and  is  therefore  un- 
constitutional and  Toid ;  and  as  a  consequence,  this  oourt  having 
jurisdiction  of  the  parties,  is  bound  to  protect  their  franchise  from 
inTasion,  on  the  complaint  of  anj  individual  stockholder. 

In  order  to'a  dear  understanding  of  this  point,  it  will  be  neces- 
aarj  to  give  a  brief,  but,  nevertheless,  a  somewhat  tedious  history 
of  the  legblative  and  other  transactions  connected  with  it 

Prcrious  to  the  jear  1790,  the  Passaic  and  Hackensack  rivers 
had  been  crossed  bj  means  of  ferries  onl j.  In  that  jear  the  Legis- 
lature of  New  Jersej  passed  an  act  "  for  building  bridges  over  the 
Passaic,  Hackensack,"  to.  As  this  act  is  somewhat  anomalous  in 
lU  provisions,  and  subject  to  misconstruction,  It  will  be  necessary 
to  notice  some  of  its  provisions.  The  first  section  nominates  cer- 
tain commissioners,  "  who  are  authorised  to  put  in  execution  the 
•peroral  services  intended  bj  this  act"  Thej  are  required  to  riew 
the  ground  from  Nowark  to  Powles  Hook,  and  fix  upon  the  most 
suitable  and  conrenient  site  for  a  bridge,  and  are  authorised  to 
erect,  or  cause  to  be  erected,  a  bridge  over  each  of  these  rivers. 
The  bridges  must  hare  a  draw  of  24  feet,  lamps,  &c.  After  having 
fi^reed  upon  the  sites  of  the  bridges,  thej  are  required  to  laj  out 
the  roads  to  them.  If  the  bridge  be  fixed  at  the  ferrj,  the  eommis- 
j>toncrs  were  fo  paj  for  the  ferry  rights ;  they  were  authorised  also, 
8 
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9%  ttMMv  dlflOKtioDi  to  contract  and  agree  with  anj  person  or  persons 
who  would  undertake  to  hnild  each  hridges  for  the  tolls  allowed  hj 
the  act ;  and  for  so  man j  jears,  and  npon  such  conditions  as,  in  the 
discretion  of  the  oommissioners,  should  seem  expedient  This 
agreement  must  he  reduced  to  writbg,  signed  and  sealed  hj  the 
parties  thereto,  and  reoorded|  **  and  to  he  hinding  on  the  parties 
contracting  as  well  as  the  State  of  New  Jersej,  and  as  effectual  as 
if  the  same  and  erery  part,  corenant  and  eondition  thereof  had 
hecn  partlcularlj  and  ezpresslj  set  forth  and  enacted  in  this  law." 

The  15th  section  enacts— **  That  it  shall  not  he  lawful  for  anj 
person  whatsoever,  to  erect  or  cause  to  he  ereeted  anj  other  hridge 
or  hridges  orer  or  across  the  said  mn  Passaic^  between  its  month 
and  second  rirer,  kc** 

In  February,  1798,  these  commissioners  entered  into  a  contract, 
bj  indenture,  with  some  thirtj  other  gentlemen,  reciting  their 
powers  under  the  aboTO  act.  Bj  this  deed  thej  **  demised,  granted, 
and  to  farm  let "  the  said  bridges  to  be  erected  **  as  hereinafter 
declared,  over  said  rirers,  together  with  all  tolls  appertaining 
thereto.*'  "  To  hare  and  to  hold  the  said  bridges,  with  their  reapeo- 
tive  tolls  and  profits,  hereinbefore  mentioned,  &e.,'*  fdr  a  term  of 
07  jears.  In  1794  the  stockholders  in  this  compan  j  are  constitoted 
a  body  politio  and  corporate,  bj  the  name  of  the  '^Proprieton  of 
the  bridges  orer  the  riven  Passaic  and  Hackensack." 

In  1832,  **  the  act  to  incorporate  the  New  Jersej  Railroad  Corn- 
pan  j  "  was  passed.  *  ^ 

As  the  proprieton  of  the  bridges  had  claimed  the  sole  right  to 
build  bridges  over  the  Passaic  and  Hackensack  on  the  proposed 
route  of  the  railroad,  the  Legislature,'  with  a  laudable  regard  for 
private  rights,  authorised  the  railroad  companj  to  purchase  turn* 
pike  roads  and  bridges  on  the  route,  or  anj  and  all  the  shares  of 
the  capital  stock  of  such  roads  and  bridges.  The  stockholders  wera 
to  be  paid  the  par  Talue  of  their  stock,  or  have  raHroad  stock  to  the 
same  amount.  As  the  stoekholden  in  the  bridge  oompan  j  wera 
probablj  the  persons  most  interested  in  obtaining  the  railroad 
charter,  the  act  did  not  make  it  compnlsoij  on  the  stoekholden  to 
accept  the  Talue  of  thdr  stock  in  monej,  or  railroad  stock,  but  left 
it  to  the  two  corporations  to  arrange  the  matter  among  themvelvee. 
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Ko  difBenltj  appetrt  to  bare  been  appreheoded^  u  the  raOrotd  was 
aathorized  to  purchase  the  stock,  and  thereby  control  the  other  cor- 
porations, and  more  especiallj  as  the  wcalthj  and  respectable  men 
whd  owned  the  stock  of  the  first  were  those  most  decplj  interested 
in  the  last.  The  act,  while  it  contemplated  that  the  railroad  corpo- 
ration shoald  hare  the  control  of  both  the  turnpikes  and  bridges, 
flid  not  permit  the  smaller  corporations  to  be  absorbed  or  anni- 
hilated bj  the  greater,  bat  ordained  that  the  road^  and  bridges 
should  be  presenred  and  goremed  bj  the  pronsions  of  their  respec- 
tiTo  charters. 

Accordingly,  in  KoTember,  1882,  the  railroad  corporation  entered 
into  an  agreement  with  the  "  proprietors  of  the  bridges,"  reciting 
the  anthoritj  conferred  on  the  railroad,  and  that  the  parties  had 
agreed  npon  the  terms  of  sale  of  the  stock  of  the  bridge  company ; 
and  stipnlating  that  the  railroad  pay  to  the  stockholders  of  the 
bridge  company  {1^  for  every  share  of  their  stock.  It  provided 
that  the  stockholders  electing  to  receive  payment  for  their  stock 
according  to  this  agreement,  should  show  their  assent  before  the 
first  of  January  following,  and  might  elect  to  receive  money  or  rail- 
foad  stock  to  same  amount,  reservbg  their  **  franchise  privileges  " 
as  before  held,  and  reserving  also  **  all  grants  or  privileges  thereto* 
fore  made  by  way  of  commutation." 

The  rcserrarions  were  made  to  meet  the  eitgency  of  the  proviso 
to  the  10th  section  of  the  act  of  incorporation  of  the  railroad  com- 
pany—'*  That  nothing  herein  contained  shall  be'so  construed  as  to 
impair  any  reversionary  interest  or  vested  rights  which  the  State  or 
any  incorporated  company  or  individual  may  posaess  in  virtue  of  an 
act  for  building  bridges,  &c,  passed  in  1790,*'  &o. 

By  this  agreement  the  railroad  is  permitted  either  to  use  the  old 
bridge  or  erect  another  along  side,  but  so  as  not  to  obstruct,  hinder, 
or  interrupt  the  travel  over  the  old  bridge. 

In  pursuance  of  their  act  of  incorporation  and  of  their  agreement, 
the  railroad  bought  some  030  of  the  1,000  shares  into  which  the 
stock  of  the  '*  proprietors  of  the  bridges,"  &c.,  was  divided,  at  the 
price  of  il6Q  for  each  share  of  9100.  They  erected  a  railroad 
bridge  at  the  end  of  Gentre  street,  which  has  been  used  for  upwards 
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of  tvcntr  jean.  As  a  new  bridge  ia  now  foaod  neoeatarji  and  aa 
tlio  position  of  the- old  one  roquirea  aharp  onrrea  of  the  railroad 
through  the  atreota  of  the  eitj,  which  are  not  onlj  inoonrenieat  b«t 
dangcronsi  a  aopplement  to  the  act  incorporating  the  railroad  waa 
passed  on  the  8d  of  April,  1855,  anthoriabg  theconatmciion'of  the 
hriflgo  at  Commercial  Dock|  and  the  remof al  of  the  old  one  at 
Centre  street,  and  of  the  railroad  track  connected  therewith*  It 
requires  the  now  bridge  to  hare  two  drawa,  each  at  least  65  feet 
wide,  on  which  a  light  muat  be  kept  at  night,  and  a  oarefol  person 
to  open  the  drawa  for  free  passage  of  ressela,  with  the  aame  prori* 
si  on  as  to  rerersionary  intereata  aa  ia  fonnd  in  the  10th  aection  of 
the  original  act.  It  reqnirea  also  the  consent  of  the ''  proprietors  of 
bridges,"  &e.,  in  writing,  under  the  corporate  aeal,  and  that  the 
giving  of  such  consent  shall  not,  except  as  to  the  aaid  bridge  so 
consented  to,  be  construed,  held,  or  deemed  in  anj  manner  to 
strengthen  or  impair  anj  righta  or  pririlegea  which  the  aaid  '*  pro- 
prietors msj  possess." 

It  ia  not  worth  while,  for  the  purppses  of  this  case,  to  inqnire 
whether  the  *'  proprietors  of  the  bridgea,"  kcy  can  claim  anj  fran* 
chiso  of  greater  extent  than  that  contained  and  acenratelj  defined 
in  their  written  agreeiAent  with  the  oommiaaionera.  It  dearlj  doea 
not  confer  on  thom  a  right  to  build  anj  other  bridgea  than  the  two 
dei*cribed  and  specified,  or  take  tolls  therefrom.  Thej  cannot  be 
iiaid  thorcforo  to  hare  a  monopolj  for  building  of  bridges  within  the 
boundaries  specified  in  the  act.  The  inatrament  called  a  leaae  or 
a;:recment  defines  the  righta  and  the  extent  of  the  franchise  granted 
to  the  companj ;  and  it  maj  well  be  doubted  whether  the  proTiaioni 
of  the  l-jth  section,  which  are  whollj  omitted  from  their  charter, 
can  be  inrokcd  as  anj  part  of  their  franchise.  Kevertheleaa,  aa  the 
licgislaturo  of  New  Jeracj  seem  to  have  treated  thia  aection  aa  in 
the  nature  of  a  corenant  bj  the  State  not  to  permit  other  bridgea 
to  be  erected  which  might  injure  the  talue  of  the  franchise  oonferred 
on  the  "  proprietora  *'  bj  the  commiaaioners  without  the  oonaent  of 
the  oorporation,  we  shall  treat  it  aa  anch-^^  beat  it'ia  no  morot 

If  the  proprietora  had  the  sole  right  to  build  bridgea  and  take 
tolls,  their  whole  franchise  might  have  been  condemned  bj  the 
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IjegbUtvo  under  tbtir  ri^l  •£  nnwwl  Aiaiw  '  A  Ma  to  m 
fraDchiM  is  of  BO  higher  qmlitj  thaa  *  litb  to  kad.  Soch 
creei  contracts  bj  n  kgiilslnrs  cuuoi  poralTss  tho  arm  of 
meni  and  stop  tho  progress  of  iaproroBonl  Ut  n  uuimtj.  Tho 
legisUtare  withonl  attempting  to  define  thsir  fights  or  ooMpdIing 
tlem  to  renooneo  thcsi  for  a  proper  eonsidfrslien  have  smtcIj 
siiggcsted  a  Tory  easj  mode  of  getting  orcr  tho  difieoHj.  The 
railroad  is  anthorised  to  puchaso  onl  the  whole  stodc  and  franchise 
<f  tho  bridge  oosipanj,  hj  pojiag  the  fall  ralao  thereof.  Those 
aockholders  who  did  not  chooee  to  oMcpC  ench  tenno  hnov  well  the 
|Hirpoeo  and  objed  of  this  transaction  was  to  girs  to  the  railrsad 
corporation  tho  oontroi  of  this  dalai  to  a  aMmopoljy  whatotw  «ighl 
be  iu  raliditj  or  extent,  withont  a  destmetion  of  tho  other  oorporale 
pririleges  and  ftMolties. 

An  aennicscenco  for  nors  than  iwontj  joars  in  tho  tiereise  of 
this  right  bj  the  railroad  will  hardlj  leave  roosi  to  qaeotion  h  nov. 
OTon  if  a  majorit  j  of  tho  stockholders  shoold  now  he'dispeecd  to  do 
so.  Bat  tho  parties  now  objceung,  do  not  seem  absolntelj  to  dcnjr 
the  right  of  tho  railroad  eompaaj  to  have  a  bridge  over  the  Pasoaio 
somewherOy  provided  it  bo  boilt  so  as  to  snit  the  private  interest  of 
certain  wharf  owners.  Their  franchise  to  receivo  toDssnd  pass  free 
on  their  own  bridge  will  not  he  ioipairod  bj  the  diaage.  Nor  is 
there  anj  evidence  that  the  valao  of  the  bridge  stock  will  be  in  anj 
manner  afcetod  therobj.  When  tho  legislatare  have  decided  that 
the  poblie  interests  rsqolro  the  change  of  location  of  the  trad^  of  a 
railroad,  or  a  bridge  connected  with  it,  a  eowt  esnnot  be  callod 
on  to  enjoin  each  a  change  becaose  it  will  eaaso  a  depredation  of 
proport/  adjoining  It,  nor  can  members  of  the  bridge  corporation  in 
this  caso  call  for  the  intervention  of  tho  eowt  to  protect  them 
against  tho  acto  of  tho  majority  of  tho  oorporaton,  nnlem  for  some 
abwe  of  power,  to  tho  iignrj  of  the  oorporato  privileges  or  property 
of  the  aunority*  It  is  no  part  of  tho  oorporato  firancliiso  of  the 
proprietors,  fte.,  that  any  of  its  stodKholders  who  may  ehanoe  to  bo 
wharf  owners  shall  widd  their  oorporato  pdvilsges  to  enhance  the 
fnlne  of  thdr  wharves. 

This  dba^go  of  the  podtaon  of  the  raabroad  bridge  «  anthorised  by 
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law.  It  hM  the  eoDMnt  of  the  ^'proprietorSi"  iprtn  in  the  maniier 
pointed  oat  hj  UW|  under  the  seal  of  the  eorporation.  In  giTing 
this  assent  the  eorporation  was  actbg  within  the  soope  of  its  poweiSi 
and  in  a  ease  where  the  will  of  the  majori^  most  neeessariljgoTenit 
when  lawfully  expressed.  This  is  not  a  ease  where  a  majoritj  of 
the  stockholders  are  emplojing  the  eommon  fond  for  the  aoeom- 
plinhment  of  a  purpose  not  within  the  soope  of  the  institution.  The 
majoritj  most  deoide  what  is  proper  compensation  for  anj  real  or 
supposed  injury  to  their  franchise  of  toll,  whibh  maj  result  from  the 
change  of  position  of  this  railroad  hridge. 

If  it  he  part  of  their  franchise  to  license  other  bridges,  such  a 
franchife  can  only  be  etereised  by  the  corpora^on  under  their 
common  seal  and  at  the  will  of  a  majority.  But  it  is  plain  that 
another  l^ridge  erected  without  legislatire  authority  might  haY« 
been  treated  as  a  nuisance,  for  whatcTer  may  hare  been  oonsidertd 
the  nature  of  the  supposed  monopoly,  neither  the  law,  nor  their  own 
lease,  authorised  them  to  build  another  bridge,  or  to  giTe  n  ralid 
license  to  others.  The  legiBlature  admit  that  they  are  bound  by 
contract  not  to  authorize  another  bridge ;  but  on  the  principle  of 
"  volenti  fion  fit  injuria  "  they  have  directed  the  railroad  to  obtain 
the  consent  of  the  eorporation  with  whom  this  eontraot  was  made ; 
whether  this  oo? enant  was  made  with  them  originally  as  partners  or 
corporators,  can  make  no  difference  in  the  case.  In  neither  case 
can  a  single  indiridual  by  his  negatire  rote  control  the  majoriQr  ^ 
the  body,  or  compel  it  to  give  or  refuse  its  consent  as  may  suit  the 
interest  of  an  indiridual  or  a  minority. 

This  supposed  franchise  of  forbidding  the  Legislatare  from 
licensing  a  bridge  oyer  these  rirers  seems  to  hare  been  a  pussle 
for  the  learned  lawyers  of  the  State  for  half  a  century  past;  and, 
as  it  is  claimed  by  a  large  number  of  highly  reepeotabie,  infiuential 
and  wealthy  men,  it  has  been  treated  with  great  reverenee  by  the 
Legislature,  and  the  more  so,  as  the  lawyers  oould  not  agree  in 
defining  what  it  was.  Some  have  fancied  it  an  incorporeal  here* 
ditament  in  each  stockholder,  which  cannot  be  affected  by  the  act 
of  another,  baring  the  quality  of  a  polypus ;  and  though  darided 
into  one  thousand  parts  or  pieces,  each  one  became  a  unity  or 
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wbole;  others  have  tntted  it  ti  *  right  of  eommoiii  in 
which  **  quHibei  t&tum  hibet  $t  niAtZ  kabftf"  ta  indiTisiblo  unit  of 
which,  if  a  mmn  hai  not  the  whole,  he  has  nothbg— «od  conie- 
quentlj  a  migoritj  esnool  diepoee  of  it.  Bat  we  do  not  think  it 
neeesserj  to  search  the  lomher  garret  of  ohsolete  law,  in  order  to 
giro  a  show  of  profound  legal  learning  to  an  absurd  eondosion.  The 
proTiBos  in  the  different  acts  of  Legislatare,  which  Jbave  heen  in* 
voked  ss  conferring  this  power  of  obstmction  on  each  one  of  one 
thousand  partners  or  stockholders,  make  no  new  grant  of  power  or 
franchise^  and  dearlj  refer  to  other  raluable  priTilegeS|  without 
being  open  to  such  misoonstruetion. 

HaTing,  then,  such  eridenee  of  the  consent  of  the  eorporation  as 
m  required  hj  law,  we  cannot  saj  it  is  insufficient.  The  allegations 
in  the  bill,  of  irregnlaritj  or  fraud  in  the  election  of  the  ^officers  of 
the  corporation,  and  obtaining  the  act  giring  such  oonsent,  e? en  if 
sufficient]/  pleaded,  hare  not  been  proTed,  and  require  no  further 
notice. 

I  am  of  opinion,  therefore,  on  this  point  of  the  ease,  that  the  eom* 
plainants  hare  shown  no  legal  right  as  stockholders  of  the  corpora* 
tion  of  *' proprietors,"  fto,,  to  interfere  and  overrule  the  act  of  the 
eorporation. 

Nor  hare  thej  alleged  or  shown  such  an  improper  use  of  the 
common  proper^  of  tho  corporation,  or  suoh  deriatioh  from  its 
original  purpose,  or  abuse  of  the  trusts  confided  to  it,  as  will  entitle 
them  to  the  interference  of  a  court  of  equitj* 

The  third  and  last  question  for  consideration,  is,  whether  the 
railroad  companj  has,  bj  anyralid  oontract,  covenanted  or  agreed 
with  the  compUinant,  or  those  under  whom  tlie^  claim  ss  assignees, 
that  the  railroad  bridge  orer  the  Passaic  shall  bo  forever  fixed  at 
Centre  street,  so  that  the  company  cannot,  even  with  consent  of 
the  LegtBlaturc^  and  for  their  own  and  the  public  benefit,  change 
the  location  of  the  bridge^  shorten  thdr  road,  and  avoid  difficult 
and  dangerous  eurves. 

As  we  have  alrsadj  seen  the  question  of  the  ^  expediency  or  no* 
twntj  fiir  this  change  ofToute  on  the  road,  is  one  not  submitted  to 
the  judgment  or  discretion  of  the  court    If  the  Legislalture  has 
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Mthorixed  it,  the  nOroad  hftTt^  a  right  to  proceed,  imleM  bomid  by 
contract  to  maintain  their  bridge  vhere  it  at  preeent  ttaadi.  The 
answer  deniee  the  exietenoe  of  anj  rabh  eontraot 

Assuming  that  a  eontraot  which  ie  to  hare  the  effect  of  forercr 
rcsiraioing  the  improrement  of  thie  road  at  thie  point  can  be 
proved  bj  parol,  thoie  who  aver  it^  mint  be  held  to  deari 
coniistent,  and  ondoobted  oTidence,  as  to  the  parties,  the  oonside* 
mtion  and  the  precise  terms  of  tooh  contract.    HaTo  we  such  proof  t 

Without  wishing  to  make  an j  remarks  which  maj  appear  offensiTo 
to  any  of  the  highly  respectable  witnesses  who  hare  girea  each 
contradictory  aoconnts  of  the  transaction,  it  is  too  plain  to  be  OTor* 
looked,  that  mnch  of  this  conflict  arises  from  the  examination  of 
persons  as  witnesses  who  are  the  real  parties  in  interest  The 
tranf>fer  made  poH  liUm  fnetom  in  order  tooonstitote  the  complain- 
ant a  party  to  the  snit,  is  a  roil  loo  transparent  to  conceal  the 
real  parties  to  the  litigation. 

But  wairing  this  objection  to  the  testimony  of  certam  witnesses, 
as  also  any  inridions  comparison  of  the  credibili^  of  Tory  re- 
spectable men,  I  must  say  that  there  is  not  snch  dear  cTidence  of  a 
contract,  its  consideration,  its  parties  or  its  terms,  as  woold  justify 
a  court  in  decreemg  its  specific  execution. 

It  appears  that  originally  the  railroad  company  had^  purchased 
the  Commercial  I>ock  property,  with  the  tiew  of  erectbg  their 
bridge  there.  As  the  town  of  Newark  was  then  built,  the  railroad 
would  pass  along  its  lower  boundary.  At  this  time  railroads  were 
an  untried  experiment.  It  was  a  popular  notion  that  it  would  be 
of  great  adraatage  to  a  town  or  m\j  to  hate  a  railroad  pass 
through  its  most  frequented  streets,  that  it  would  adyanee  the  Taloo 
of  property  on  the  streets  through  which  it  passed,  and  increase 
their  commerce ;  and  that  curres  in  a  raihroad  were  preferable  to 
straight  lines,  being  much  more  graceful  and  no  less  usefuL 

From  the  preralenoe  of  these  notions,  the  popular  feeling  became 
much  exdted ;  and  the  more  so,  that  certain  indiridnals  of  wealth 
and  influenoe,'who  owned  whartes  on  the  riTer^  had  shrewdly  dis- 
corered  that  it  would  add  condderably  to  the  Talue  of  thdr  property, 
if  the  railroad  instead  of  crosnng  bdow  it,  could  be  bent  round 
behind  it,  and  crossing  abore,  create  an  obstmction  to  the  nariga- 
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ti<m  of  the  iiTer  above  their  wharrei.  Pnblie  meeUngi  were  held, 
exhorting,  entreating,  and  adTising  the  railroad  direetort.— 
Sattt  were  brought  bj  lot-holdera  in  the  name  of  the  Attomej 
General,  threatening  them  with  bjnuctions*  Some  wanted  one 
thing,  Bome  another,  and  the  reanlt  it  perhapt  best  dc«cribed  in  the 
graphie  langnage  of  one  of  the  wttnenea : 

**  I  caa  Mly  My,  that  aceeidiBf  to  mj  tcooIImUm  bow,  tli«rt  wu  ancb  e^iifwiioD 
ni  eooflict  of  viahM  rawg  all  th«  parties  tad  I  doa't  kaow  how  lanay  purlicii  I 
ooaU  eooai  vp»  I  kaow  tbero  vero  ikaip  nmchw  aad  IMiagi  oshiUlod,  at  maeh 
MM apoa aaj tUaglorcrnw ia  lUo Iowa, aad lo ■/▼icwattfcoproMataHNaeaC, 
thcx  woro  Uko  two  dogi  that  had  boca  ^aamUag,  aatU  Ihoj  got  liiW  aad  loft  off, 
aad  thcro  waa  a  oott  of  a  oobmob  coafcat  to  abaadoa  tho  ooaflkl,  aad  aot  to  keop 
the  progrc'ai  of  tho  work  froai  goiag  oa,  b/  a  goaoral  a«oat  of  aukiag  tho  brldgo, 
wheroitbaow.  Tho  loeatioa  of  tho  brldgo  waa  tho  roontt,  bat  that  thoro  was  aaj 
ooatroct  or  agrooBNat  that  wao  to  bo  taal  aad  eoadaalTo  aad  aot  to  bo  rtrokod,  I 
kaow  ao  toch  aRaanaoat  aa  that    Thoro  wao  a  eoontloa  of  tho  ooafliot  aad  tho 


The  directors,  desiroos  of  conciliating  the  people  of  Newark,  and 
expediting  the  completion  of  their  road,  jielded  to  the  pressore, 
and  passed  the  following  resolation,  which  had  the  effect  of 
sUajing  the  excitement.  It  is  dated  on  the  24th  of  September, 
1884,  and  is  as  follows  } 

*■  WUnm$,  ooaoidofoblo  dlvortltyof  opialoa  hao  prorailod  oiaoBg  tho  dtiaoao  of 
Ntwarfc  rolatiro  to  tho  looatioa  of  tho  railroad  brldgo  aeroot  tho  Pauaio  rlTtr,  aad 
tho  loeatioa  Boatioaod  la  tho  aaaozod  rcaptadoa  havlag  booa  agreed  apoa  aa  a 
■Blaal  aecoBBodotioa  of  ooaSietiag  latorcota,  aad  with  avSow  to  tho  ootUomoat  of 
•II  Matters  of  coatroTonj;  bow,  Ihcrfforo,  bo  It 

"Me—Ued,  BBaalaMBol/,  that  tho  railroad  bridge  bo  looatod  aorooi  tho  Paioalo 
liTor  at  tho  aorth  cad  of  tho  dock  owaod  bj  lloeoo  I>odd,  wilb  adraw  of  forty-SfO 
fcH  la  width ;  ptorlded  that  tho  right  of  wi^  fkoa  tho  woilorlj  temlBatioa  of  laid 
brldgo,  to  tho  oatfBBoo  of  tho  btobbo  ob  Uarkot  alroei  caa  bo  obtaiaed  oa  roMoa- 
ihlo  tcnaa ;  aad  proridod  alao^  that  tho  owaon  of  property  oa  tho  aboro  aoBtloaed 
port  of  tho  roBlo  of  tho  laOrood  ahaU  agree  that  tho  ooaipaay  aaj  aM  aay  BMriag 
povar  thetooa  wUeh  Ib^  ihall  does  proper." 

And  on  the  26th  of  December,  the  following  resolution  was 
passed: 

M  Wkwmt,  It  b  doairablo  that  tho  brldgo  aerooa  tho  Paaaalo  riTor  b^doSaltoly 
bcatad,  aad  whoroaa  Avthor  deby,  la  order  that  all  difiealtloo  m^  be  rcaovod,  b 
aot  deeaaod  oxpodbat,  tharefort— 

Met^irtd,  That  tho  bridge  aerooa  tho  Paaaab  rlTor  be,  aail  the  oomo  la,  hereby  . 
dfSaitoly  lo^alad,  liMdiataly  aorth  of  tho  do«k  btoly  owaod  hy  Meoea  Dodd." 
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Alse  nsohtkmi  of  tlie  board,  for  the  pvpofo  of  propoting  aa 
aeAWmodatioa  of  oonflioling  ialoNttf  nd  puituof  ta  tad  to  tlio 
oontroTersjy  aoou  to  liaYO  broagbt  tho  dttpato  to  a  dooo,  aad  r^ 
oeiTod  geaoral  aqmoMeaeo.  Bat  tiieio  doonmeatt  oibibit  ao 
oontnct,  binding  tho  oorporatioa  atrer  to  ohoago  tbo  keatioa  of 
tho  road  and  bridgo  aador  aaj  ofaaago  of  oireamataaooi.  The/  ao- 
oordiagl J  rotamod  tho  Commoraial  Dook  proport j,  wbidi  waa  origi- 
aallj  parchaaod  for  tho  pnrpooo  of  a  bridgo.  Thia  propoaitioa  aad 
roioltttion  of  tho  board  waa  for  tho  aako  of  poaoo.  Thoao  without  had 
ooaflieting  intoreota — thoy  woro  booad  to  ao  ooaditionOi  thoy  garo 
no  oonsidoratioai  oxoopt  **  9§a$ing  U  quturr$l  whm  (JUy  gU  tired*" 
Eroa  tho  partioa  who  had  brooght  aaita  to  irightoa  tho  dirooton 
whoro  aot  bound  to  withdraw  thorn.  Tho  dirootora  oxereiaod  thoir 
owa  disorotioa  aador  tho  oireumataaoea.  But  timO|  whioh  ohaagea 
all  thiagSi  hai  prodaood  a  groat  ohaago  ia  tho  oiroaaiataBoea.— 
Kowark  hu  booooao  a  great  titj.  Looomotifea  moriag  at  a  Tolooity 
of  fortj  miles  aa  honri  whioh  were  .Uioa  ooasidered  but  the  dream 
of  tho  projeotora,  are  aow  eatabliahod  faoti.  Gurrea  hafo  girea 
waj  to  straight  liaesy  and  the  aotioathat  raflroad  oars  dartiag 
through  tho  most  frequented  streets  of  a  eitj  are  neither  a  ooaro- 
nience  nor  a  beaefit^  has  beoome  obsolete.  The  oonflictiag  iaterests 
which  bexperieaoo  aad  ignoraaoe  had  origiaall  j  produced,  need  no 
longer  to  be  propitiated  for  the  sake  of  peaoe.  The  people  of  Newark 
no  longer  object  to  haling  the  bridge  located  where  it  was  originall/ 
intended  to  place  it,  and  the  people  of  Kew  Jersey,  by  their 
Legislature,  hafo  determtaed  that  it  would  be  beneficial  to  the 
public  to  haTo  the  old  bridge,  with  its  narrow  aad  troublesome 
draws,  taken  away,  a  new  one  erected  below  with  larger  aad  better 
draws,  and  that  the  railroad  ahould  pata  through  Uie  dtj  by  the 
shortest  rout»^y  a  straight  line,  and  aot  with  short  ounres. 

The  oomplalnanta  hare  shown  ao  ooatract  made  by  themselres 
with  the  railroad  company,  aor  hare  they  showa  aay  coreaaat 
running  with  the  land  on  which  they  as  aasigaees  are  eatitled  to  a 
remedy  at  law,  or  relief  ia  equity. 

Hariag  thua  disposed  of  the  three  great  poiats  so  ably  discussed 
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Vj  tb«  learned  eoaiisel,  Uie  mmor  israet  vf  tkaei  or  kw  hw  beeo«e 
JMnafemlt  and  need  no  farther  notiee. 

'  Let  a  decree  be  eotdred  in  eedi  of  theeo  eaeet  dieiiieeing  tlie  bOI, 
wick 


In  th4  dreuU  (UuH  of  ihs  Untied  StaU$y  ITerfiUni  DidriH  rf 

Ohi^'-^uly  Term,  1857. 

OBowu  1. 001^  nutriB  ▼•.  maocK  *  baiS,  ajid  nu  eunmiani 
IA1IS8TIIXI  Aim  oixoniHAn  ■4njMiAn> 

1.  A  aorlgiit  gbm  m  tb«  tstirt  propctty  of  »  nllfMid,  laeladiBg  IMm  rtMlyla 
fl»  traupotUtloo,  vilk  •&  afrcoMit  that  proptrtj  m  Um  rM  nbitqMet^ 
M(|Bii«d,  akall  W  b«md,  ud  ft  t«DT^j«aot  of  tt  be  daly  tiwtoJ,  giftf  tt 
•«iitaU«  ]l«  m  ynptrtj  wmkuq^unUif  acq^ind,  !•  tb«  bMidMd«t  if 
■■«gi4  fegr  tiM  »«ff  fiftw 

S.  A  ckaHcr  mat/t  b«  «OMtfMd  Moordlag  to  Iho  laloaA  of  Iko  IcfUotofO,  If 
lolmt  caa  bo  oaeerUlMd,  \j  Uio  loBgoogo  oiod. 

A.  A  r«noB  who  ooutmeuoon,  or  otbor  nlliag  ttoek»  for  a  roilrood.  If  bo  dolivrr 

•tbe  dock  to  Iko  wmpamj,  vttkoot  ••/  ipodol  prorbloB  to  roooito  Iko  poTSoat, 

COB  clolm  «•  Ilea  oa  tko  work.    Ho  nay  oflect  tklo  Ilea  whHo  tbo  work  io  la  bif 

pofoooaioa.    Aad  tf  bo  obfoia  a  Jadgmrat  agalaot  tbo  coaipoaj  D»r  ibo  work,  aa 

osoeaUoa  ooaaot  bo  lotted  oa  ibo  rolliag  otook  oa  vUob  a  foraor  Uoa  otklii 

Ob  Wbore  Ibcto  aro  lioao  oa  tbo  proporiy  of  a  railrood  ooMpaa/*  ^  >><••  ■••*  bo 
a^Bstcd  fai  obaaoeiy,  vbero  oacb  oUlnont  »boU  rocoifo  bli  proporlloaalo  »baro 
of  Ibo  prococdo.  Tbo  appofaitiBODl  of  a  rocolrcr  io  general]/  nfaoao,  aad  a  odo 
of  oacb  proporiy  iboaM  aotbo  ondo,  aadcr  a  rioioBablo  proopoot  of  poyOBS  by 
a  fidtbfal  applaealioa  of  tbo  proits  of  Ibo  rood. 

Mceers.  OtU  and  Wejfman,  for  complainant 
Meters.  Spaldiwg  and  Pareone,  for  reepondenU. 

Tbe  opinion  of  the  eonrt  was  deliTerod  b  j 

•  * 

McLE.VKy  J. — ^The  questions  arise  in  this  case  on  a  motion  to  dia- 
aolre  an  injunction  which  bad  been  grantedi  to  staj  an  czecntion  on 
n  jodgment  at  law. 

Tbe  bill  states  that  the  CleToland,  Zancsrille  and  Cincintiati 
Railroad  Companj,  a  bodj  corporato  and  politiOy  created  bj  tbe 
lavs  of  ObiO|  and  baring  its  principal  place  of  business  at  Akron,  in 
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Ohio,  and  ▼itbin  the  northern  dietrict,  on  the  first  dsj  of  April, 
18o2,  for  the  purpose  of  borrowing  monej  to  constmct  a  nibroad 
from  Iladson,  in  the  oonntj  of  Summit,  to  Millersburgh,  in  the 
count/  of  Holmes,  executed  and  issued  fire  hundred  bonds  of  one 
thousand  dollars  each,  payable' in  ten  jears  from  date,  with  interest 
thereon  at  the  rate  of  seren  per  cent  per  annum,  payable  semi* 
annually,  until  the  principal  shall  be  paid.  That  the  company  sold 
the  bonds  for  cash,  which  bonds  were  duly  transferred  to  the  com* 
plainant  in  trust,  &c.  And  the  company  duly  executed  a  deed  to 
the  complainant  and  to  his  successors  in  the  trust,  and  thereby 
made  him  assignee  of  all  the  present  and  future  to  be  acquired 
property  of  the  company  in  the  road  to  be  made,  including  the 
right  of  way,  and  the  land  occupied  thereby,  together  with  the 
superstructures  and  tracks  thereon,  and  all  rails  and  equipments 
procured  or  to  be  procured  with  the  proceeds  of  said  bonds,  together 
with  all  franchises,  rights  and  pririloges  of  said  company;  and 
all  property  connected  with  the  road  was  pledged  for  the  payment 
of  the  bonds  and  the  interest.  And  in  case  of  failure  to  pay  the 
intercut  or  principal,  as  stipulated,  the  complainant  or  those  who 
should  succeed  him  in  the  trust,  at  discretion  or  at  the  request,  in 
writing,  of  one-half  of  the  bondholders,  then  unpaid  and  unconrerted 
into  stock,  might  cause  said  premises  or  so  much  thereof  as  might 
bo  necessary  to  discharge  the  principal  and  interest  of  all  said 
bonds  as  olight  be  unpaid,  to  be  sold  at  public  auction,  in  the  dty 
of  Clereland  or  in  New  York  city,  giring  at  least  forty  days'  notice 
of  the  time  and  place,  and  the  specifio  property  to  bo  sold,  &o.,  and 
execute  a  oonTcyanoe  of  the  property  sold,  which  should  bar  the 
company,  &c.  No  advantage  to  bo  taken  of  stay  laws  or  iigunctions, 
&c.  Soreral  locomotiros  and  tenders  were  purchased,  and  a  great 
number  of  passenger  and  freight  cam  for  the. road,  also  baggage, 
platform  and  gravel  ears.  , 

And  the  complainant  represents  that  sereral  of  these  ears  hare 
been  levied  on  by  the  marshal  of  the  Northern  District  of  Ohio^  by 
virtue  of  an  execution  issued  on  a  judgment  obtained  by  the 
defendants,  Pennock  and  Hart,  agunst  the  company.  And  the 
coiu|»any  :«ub^c'(ncntly  contracted  a  large  amount  of  indebtment  to 
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Tirkras  banking  iastitntions  and  indiridiiAk,  for  raoncj  borrowftl, 
and  expended  the  mme  npon  Mid  rotd  nnd  for  other  porpooet 
connected  therewith ;  and  •fterwnrds,  on  the  Ist  of  Deeember,  1864, 
and  after  all  the  aforesaid  loeomotirei,  tenden,  passenger  cars, 
baggage  ears,  platform  ears,  grarel  and  freight  cars,  had  been  pro- 
cured and  plaeed  npon  said  road|  the  eompanj  execntcd  and  itsaed 
bonds  of  that  date,  for  Tarions  snms  amounting,  in  the  whole,  to 
^  the  sum  of  seren  hundred  thousand  dolkrs,  payable  in  fifteen  jears 
from  the  date  thereof,  and  alao  interest  thereon  at  the  rate  of  seven 
per  ecnt.  per  annum,  pajable  semi-annuall/,  and  delirered  said 
bonds  to  its  creditors,  in  some  instances,  as  collateral  securitj  for, 
aad  in  other  instances  in  pajment  of  said  indebtment.  And  the 
companr,  b/  its  deed,  dulj  executed,  conrejed  and  transferred  to 
Oeorgc  Mjgott  and  his  successors,  in  the  trust  thereby  created,  its 
said  equipments  and  appurtenances  in  the  ssme  manner,  to  the 
lame  extent,  and  upon  nmilar  trusts  to  those  expressed  in  the  deed 
to  the  complainant,  &c.  The  said  George  Mjgott  accepted  the 
tnnt,  and  caused  the  deed  to  be  recorded.  About  twenty-fire 
thousand  dollars  of  these  bonds  hare  been  used  in  payment  to 
ctcditors* 

The  complainant  aDcges  that  the  company  made  default  in  the 
payment  of  the  semi-annual  instalment  of  interest  due  in  Octoberi 
18o4,  and  has  erer  since  failed  to  pay  the  interest  in  full  which  has 
become  due,  by  which  the  legal  title  to  the  locomotircs  and  other 
property  aboTC  spedfied  on  the  road  mortgaged  or  pledged  m 
abore  said,  became  Tested  in  the  complainant,  to  be  divested  only 
on  the  payment  of  the  semi-annual  instalments  of  interest  now  dui» 
on  said  bondsy  and  in  fulfilment  of  the  deed  to  make  any  further 
assurance  to  complainant  for  more  fully  carrying  into  efioct  the 
olject  ol  the  first  conToyance,— and  particularly  for  the  eonrey* 
aace  of  any  property  more  perfectly  acquired  subsequent  to  the 
laid  deed,  on  the  7th  of  April,  1855,  executed  and  delirered  to  com* 
pUinant  a  further  deed  of  said  road,  its  equipments  and  appurte* 
nances,  embracing  the  property  specified,  which  said  deed  the  com- 
plainaat  had  duly  recorded. 
And  the  complainant  represents  that  the  whole  of  said  property 


b  ft&  inftdeqaato  Meuri^  for  the  iaterMi  and  pri&eipai  m  Ih9j  sluJl 
become  dve,  on  the  fini  boiide  of  Ato  hundred  (honsaod  dolUn ;  aiii] 
that  the  eompany  hftte  no  other  meene  of  ptjment  than  bj  4he  wr 
of  the  mtdiinery  on  the  road,  in  the  transportation  of  paeaengen 
and  freight.  « 

And  the  oomplainant  farther  itatea,  that  sixteen  bondsi  dated 
1st  Korember,  185i,  came  into  the  hands  and  possession  of  the 
defenduits,  Pennook  k  Hart,  with  full  knowledge  of  the  aforesaid 
conTsyanees  made  to  the  oomplainant  and  the  said  George  Mjrgott, 
but  thej  commeneed  suit  on  them,  and  on  the  16th  Ma/,  1856, 
obtained  a  jadgment  for  91T.766  50,  with  oosts,  sgainst  the  said 
oompanj.  And  that  an  eieontion  having  been  issued,  vas  leried 
on  the  looomotires,  tenders,  paseengqr  ears,  platform  ears,  graTol 
oars  and  freight  oars  of  the  road,  whioh  have  been  adrertised  for 
sale  bj  the  marshal,  fce. 

The  Clereland,  ^snesTille  and  Oineinnati  Railroad  Companj,  in 
its  answer,  admits  the  fiicts  substantially  as  alleged  by  Uie  oom- 
plainant; and  it  aUeges  that  the  entire  line  of  road  proposed  to  be 
construeted  by  it,  extended  from  Hudson,  aforesaid,  to  ZanesTfllc, 
in  the  oonnty  of  Muskingum,  at  whioh  plaee  it  would  oonneot  with 
the  Ohio  Central  Railroad,  and  also  with  the  Zanesfille,  Wilmington 
aud  Cincinnati  road.  And  with  the  'new  of  oonformbg  the  name 
of  the  corporation  to  these  lines  of  road,  application  was  made  to 
the  Court  of  Common  Pleas  of  Summit  county,  for  a  ehange  of  the 
name  from  that  of  Akron  Brandi  of  the  Clereland  and  Pittsbni)g 
Railroad  Company,  by  whioh  il  was  incorporated  and  known,  to 
that  of  the  Cleveland,  Zanesrille  and  Cincmnati  Railroad  Company ; 
and.  such  j^rooeedings  were  had«  that  at  the  March  term  of  said 
court,  1858,  it  was  ordered  and  acyudged  that  the  na^e  of  the 
defendant  should  be  changed  as  requested ;  whioh  decree  was  filed 
in  the  Secretary  of  Sute's  office  the  17th  of  March,  1858,  and  also 
published  in  a  newspaper  in  general  circulation  in  the  ooun^  of 

Summit. 

The  defendants,  Pennoek  k  Hart,  admit  in  their  answetiy  that 
the  deed  of  1852  was  exeeuted  as  alleged  in  the  bill,  but  they  deny 
the  Tslidtty  of  that  deed,  as  it  was  net  made  in  putuanoe  of  the 
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MtboritjT  conferred  on  the  eompt nj  bj  Uw*  The/  admit  tlie 
iMoin^  of  the  ^r^  bnndred  bonde  of  one  thousand  doHars  each,  at 
ehargcd  in  the  billy  bnt  thej  allege  the  bonds  vera  Toid,  not  baring 
been  made  kgallj.  The  power  to  eonstniet  a  railroad  from  Hiidson 
to  Millersbnrg  is  denied.  When  the  deed  of  trasi  was  eseevted, 
thej  sa J,  the  right  of  waj  was  not  proenred  b j  the  eompan j,  and 
that  tho  chattels  on  which  the  exeention  was  lemd  had  then  no 
existence.  They  saj  the  interest  has  not  for  three  jears  been  pdd 
to  the  bondholders,  or  to  persons  for  their  benefit. 

Th^  admit  the  execation  of  another  tmst  deed  in  1854,  to  seenre 
ssfen  hundred  thonsand  dollars  in  bonds;  and  thej  admit  the  exe* 
cntioB  of  another  deed  to  the  complainant  in  1855^  bnt  thej  saj 
that  sixteen  bonds,  of  one  thousand  dollars  each,  were  issued  under 
the  nMNrtgage  of  1864,  which  came  into  the  hands  of  the  defendants 
in  due  coarse  of  trade ;  but  thej  den j  anj  notice  of  the  mortgage 
to  the  complainant.  These  bonds  were  accepted  bj  tho  treasurer 
of  the  companj,  and  were  pajable  in  New  Tork  in  1858  and  1854 ; 
but  thej  were  not  paid  when  due,  and  were  protested.  Thej  were 
rcceiTcd  as  cash  in  pajmcnt  for  making  thirtj-fire  houso  or  freight 
cars,  and  fortj  platform  cars.  These  cars  were  made  and  delirered  to 
the  eompanj,  between  the  19th  of  Maj,  1853,  and  the  15th  of 
Febmaij,  1854.;  and  the  letj  complained  of  in  the  bill  was  made 
en  these  ears  and  others. 

As  the  motion  waa  made  bj  the  defendants,  Pennock  k  Hart,  to 
dinolTO  the  injunction  formerlj  granted  and  dismiss  the  bill,  the 
caae  must  be  considered  on  its  final  hearing.  The  merits  seem  to 
bo  fullj.  presented  bj  the  pleadings  and  the  deposition  of  Simon 
Perkins^  the  president  of  the  companj. 

The  first  ground  assumed  in  the  defence  is,  that  'Uhe  railroad 
companj,  «bj  whaterer  name  it  maj  haTO  been  called,  had  no 
antheritj  as  a  oorporato  bodj  to  make  a  railwaj  from  Hudson  to 
Millersburg;  and  as  a  necessazj  consequence,  had  no  power  to 
bemw  monej  for  that  purpose.  The  charter  authorises  the  eon* 
straetion  of  a  railroad  between  certain  termini,  to  wity^^fr^m  some 
eenfsnient  point  on  the  Clereland  and  Pittsburg  Railroad,  in  Hud- 
sen,  Bammit  ooanlyi  thnnigh  Oujahoga  Falls  and  Akma   lo 
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Woofltcr,  or  some  oiW  point  on  tlie  Ohio  nnd  Penns/l? aaia  IUil« 
rotd,  between  Mueillon  uid  Wooater." 

The  doctrine  stated  in  Uie  brie^  ^  that  corporate  powera  can 
never  bo  created  hj  implication  nor  extended  hj  oonstmction/'  ia 
admitted. 

The  act  under  which  this"  eompanj  was  organiied,  was  nnakil* 
fully  drawn,  and  some  of  its  profisions  require  a  careful  conwdera- 
tioQ  to  ascertain  the  intent  of  the  legislature.  It  is  entitled  "  Aa 
act  to.  amend  an  act  to  incorporate  the  Olereland  and  Fittsbnrg 
lUilroad  Company,  passed  March  14, 1886." 

The  first  section  proTides,  '*  that  the  Olereland  and  Pittsburg  Rail- 
road  Company  be  and  they  are  hereby  authorised  to  construct, 
uijdcr  the  proTisions  of  their  charter,  and  in  the  manner  hereafter 
indicatod,  a  branch  railroad  from  some  conrenient  point  on  the 
ClcYoland  and  Pittsburg  Raihroad,  in  Hudson,  Summit  countj, 
tiirough  Cuyahoga  Falls  and  Akron,  to  Wooster,  or  some  other 
point  on  the  Ohio  and  Pennsylvania  Railroad,  between  Massillon  and 
Woostor,  and  to  connect  with  said  Ohio  and  Pennsylvania  Railroad, 
and  any  othor  railroad  running  in  the  direction  of  Columbus ;  and 
for  this  purpose  may  increase  their  capital  stock  one  million  •£ 
dollars." 

The  2d  section  provides,  that  for  the  purpose  of  constructing  and 
mansging  said  Akron  branch  road,  such  persons  as  may  have  anb- 
scribed  for  the  stoek  tl^oreof,  or  for  the  major  part  of  said  stock, 
may  organise  by  the  election  of  not  more  than  seven  directors,  who 
shall  elect  a  President  from  their  number;  and,  under  the  namo  of 
the  *' Akron  Branch  of  the  Cleveland  and  Pittsburg  Rulroad  Com- 
pany," be  entitled  to  all  the  privileges,  and  subject  to  all  the 
restrictions  and  limitations  granted  or  imposed  by  the  charter  of 
iho  Cleveland  and  Pittsburg  Railroad  Company,  and  the  amend- 
ments thereto;  and  the  Cleveland  and  Pittsburg  Railroad  Coin^ 
pany  may  subscribe  stock  to  said  Akron  branch  road,  and  may  aid 
the  said  Akron  branch  organisation,  by  the  sale  or  guaranty  of  itg 
bonds  or  otherwise,  as  th^  may  deem  proper.  And  power  was 
given  to  the  Akron  Branch  to  make  an  arrangement  witl^  the 
Cleveland  and  Pittsburg  Railroad  Company,  in  regard  to  the 


001  n.  BAST  R  AL.  ($ 


of  their  roftdy  and  with  anj  other  eoDptny:  Phyrided  that  tho 
Akron  branch  and  the  Cleveland  road  might  merge  tha  aame^  lo  aa  to 
ha  «ndcr  tha  direction  of  ona  eompan j. 

Tha  lal  eection  gives  the  power  to  the  Clereland  and  Ff  ttaborg 
company  to  oonstfoot  tha  Akron  branch  nnder  their  charter,  dcaig- 
nating  tha  direction  and  limit  of  the  branch.  No  other  oompanj  or 
aiganixation  ia  referred  to,  in  regard  to  the  ttmctara  and  manage- 
ment of  tha  road. 

Bat  tha  tecond  Motion  provides  for  a  distinct  and  an  independent 

erganisation.    The  sobscribers  to  the  stock  of  the  Akron  branch 

are  authorized  to  organiie  hj  electing  one  of  their  number  Plreai- 

denty  and  under  the  name  of  the  **  Akron  branch  of  the  GlcToland 

and  Fittaboig  Bailroad  Companj/'  be  entitled  to  all  the  pririlcgea 

and  sabject  to  all  tha  restrictions  and  liabilities  granted  or  imposed 

bj  tbe  dmiter  of  the  CleTcland  and  Pittsbuig  Railroad  Companj, 

and  tba  amendments  thereto."    This  adopts  the  Cloroland  charter, 

sad  applies  to  the  stmctvre  and  management  of  the  Akron  branch| 

tlie  snine  as  to  the  dereland  and  Pittsborg  road.    The  provision  in 

ihm  fourth  section  of  tha  act  which  authorizes  tha  Cleveland  Com* 

fmnj  to  call  a  meeting  of  its  stockholders  at  Ravenna,  to  aot  upon 

liie  amendments  of  its  charter  and  for  the  organisation  of  the  Akron 

braneht  ia  no  respect  conflicts  with  the  second  section.    The/  were 

reqmred  also  tO'Call,  at  the  same  time,  a  meeting  of  the  subscribers 

for  the  branch  stook.    Under  the  act,  the  subscribers  had  power  to 

neeept  the  amendment  aa  an  extension  of  the  Cleveland  charter,  as 

the  aama  interest,  or  to  enter  into  a  separate  organization.    The 

latter  waa  adopted,  and  tha  road  has  been  constructed  under  it  from 

Hndsoo  te  Millersbuig.    This  construction  of  the  charter  seems  to 

be  dear  of  doubt.    The  organization  wu  made  the  17th  of  March, 

1851,  and  wu  continued  until  the  month  of  March,  1858. 

At  the  term  of  the  Court  of  Common  Pleas  held  in  that  month, 
in  Somattt  eountj,  it  waa  ordered,  on  application  of  the  companj, 
that  ita  name  should  be  changed  to  that  of  the  ^  Cleveland,  Zanes- 
viDe  and  Cincinnati  Bailroad  Companj."  The  requisites  of  the 
statute  aaam  to  have  been  eompliad  with,  which  authorised  a  change 
of  the  eoipcrate  name,  aa  waa  decreed  bj  the  eourt 
S 
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Bat  it  if  objected  that  the  oompanj  had  no  anthori^  to  oonttrnet 
a  road  from  '^  Hodaon  to  William&biirg."  The  ooDrtmotioB  of  the 
road  was  commenocd  at  Hudaon,  the  northern  terminof  named  In 
tbo  charter,  in  Jolj,  1851.  In  1852  it  was  extended  bj  the  way  of 
the  Cuyahoga  Falls,  to  Akron,  and  it  waa  mado  to  Williamsbnrg  m 
1854.  The  distance  from  Hndson  to  Omrille,  which  is  the  point 
whore  the  road  intersects  the  Pittsburg,  Fort  Wajne  and  Chictgo 
railroad,  is  thirty-eight  miles ;  and  from  Ompille  to  WiUiamsbnrg, 
in  Ilolmes  county,  it  is  about  twenty-three  miles,  and  this  is  the 
southern  terminus  of  the  road  at  present. 

The  first  section  of  the  act  provides  that  the  toad  shall  b^tn  **  at 
some  convenient  point  on  the  Cleveland  and  Pittsburg  road,  in 
Iludson,  Summit  county,  and  run  through  Cuyahoga  Fills  and 
Akron  to  Wooster,  or  some  other  point  on  the  Ohio  and  Pennsyl- 
vania railroad,  now  called  the  Fort  Wayne  and  Chicago  railroad, 
between  Massillon  and  Wooster;  and  to  connect  with  said  Ohio  and 
Pennsylvania  rulroad,  and  any  other  railroad  running  in  the  direo* 
tion  of  Columbus." 

All  the  points  named  in  the  charter  are  touched  by  the  road, 
antQ  it  strikes  Orrville,  which  is  on  the  Ohio  and  Pennsylvania 
railroad,  and  between  Wooster  and  Massillon.  Thus  fiur  there  is 
an  exact  compliance  with  the  charter. 

The  Pennsylvania  and  Ohio  road  was  not  named  in  the  charter 
as  its  southern  terminus.  It  was  to  connect  with  that  road,  and 
any  other  railroad  running  in  the  direction  of  Columbus.  This 
language  cannot  be  misconstrued.  Millersburg,  it  appears  is  twen- 
ty-three miles  south  of  Orrville,  in  the  direction  to  Zanesville,  to 
which  place  it  is  the  intention  of  the  company  to  extend  their  rotd. 
At  that  point  it  will  connect  with  the  Central  Ohio  road,  which 
leads  to  Columbus.  I  think  the  company  was  authorised  by  the 
charter  to  extend  their  road  to -Zanesville. 

No  one  can  suppose  that  the  connection  with  the  Pennsylvania 
and  Ohio  road  by  the  way  of  Crestline  to  Columbus,  was  intended 
as  the  terminus  of  the  road,  as  the  distance,  if  not  double,  would 
be  much  greater  on  that  line  than  on  a  direct  route.  The  same 
objection  applies  in  a  less  degree,  perhaps,  to  the  SteubenviUe  and 
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Kewmrk  riMid.  The  eoiiiieeti<m  tt  ZancsYilIc^  on  the  Ctatrel  foed, 
vu  the  moBt  direet  roate  to  Colombus,  and  it  ia  within  »  retaona- 
hie  eoDstraction  of  the  charter.  I  think,  therefore,  that  Millert- 
hnrgy  being  in  the  direction  from  Orrrille  to  ZanetTille,  the  road 
waa  properlj  constraeted  to  that  point,  with  the  view  of  its  being 
extended  to  ZaoesTille* 

The  first  section  of  the  act  anthorised  the  Clereland  Companj, 
in  view  of  the  Akron  branch,  to  increase  its  capital  a  million  dol- 
lars ;  and  under  the  second  section  of  the  act,  this  provisien  is 
applied  to  an  independent  organisation,  and  gives  to  it  all  the  priTi* 
leges  of  the  Cleveland  and  PSttsbnrg  Companj  under  its  original 
diarter,  subject  to  all  the  restrictions  and  liabilities  which  it  imposes. 
Here  are  corporate  powers  conferred  to  the  extent  of  the  charter 
referred  to. 

From  an  act  to  revise  and  amend  *'  an  act  to  beorporate  the 
Cleveland  and  Pittsburg  Railroad  Compan j,  dated  March  14th, 
1836,  Section  6,  power  was  given  to  said  company,  bj  its  proper 
officer  duly  authorised  bj  the  directors,  to  mortgage,  hjpothecate  or 
pledge,  all  or  anj  part  of  said  railroad,  or  of  an j  other  real  or 
personal  property  belonging  to  said  company,  or  of  any  portion  of 
the  tolls  and  rerenues  of  said  company,  which  may  thereaf^ 
aceme,  for  the  purpose  of  raising  money  to  construct  said  road,  or 
to  pay  debts  incurred  in  the  construction  thereof.*'  And  in  the 
act  regulating  railroad  companies,  passed  February  11,  1848,  in 
tlie  sixth  section  it  is  provided  **  Such  company  shall  have  power  to 
borrow  money  on  the  credit  of  the  corporation,  not  exceeding  its 
authorized  capital  stock,  at  a  rate  of  interest  not  exceeding  seven 
per  cent,  per  annum,  and  may  execute  bonds  or  promissory  notes 
therefor,  and  to  secure  the  payment  thereof,  may  pledge  the  pro* 
pcr^  and  income  of  such  company."  To  the  same  purport  ia  the 
aetofl8o2.    Swan'a  Dig.  109-208. 

In  the  defence  it  ia  assumed,  that  the  mortgage  or  truat  deed 
made  by  the  railroad  company  to  ihe  complainant  ia  void,  for  the 
reaaon  that  it  pledgee  property  *'  thereafter  to  be  acquired,"  at  leaat 
ao  far  aa  rcgarda  such  after  acquired  property,  and  a  number  of 
anthorities  are  cited  to  sustain  this  position. 
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In  Comjn't  Dig.  Gnnti  D,  toL  4,  page  810,  it  if  taid,  **  %  num 
ea&DO(  grant  a  thmg  which  he  hu  not."  Moodjf  tb.  Wright^  18 
Metealf;  82;  Ohajpnumiu  FanMr, 4 Ohio, 481 ;  2 Story'a Eqnitj, 
1 1021,  and  other  anthorities  are  cited  as  aiutainiDg  thia  dootrine. 

It  ii  admitted  that  at  common  law,  a  man  cannot  grant,  or  eon- 
Tej  an  effeetife  title  to  land  or  anj  thing  else  to  which  he  haa  no 
right ;  bat  if  this  be  done  by  general  warranty,  and  ho  afterwarda 
aoqniree  a  title  to  the  land  granted,  the  first  deed  operates  as  a  good 
title  bj  waj  of  estoppel. 

The  term  grant,  in  its  largest  sense,  comprehends  erery  thing 
that  is  granted,  or  may  he  passed  from  one  to  another.  It  indndes 
incorporeal  as  well  as  corporeal  rights ;  bnt  a  feoflfment  was  void 
without  livery  of  seisin.  In  his  treatise  on  Eqiutj,  Mr.  Justice 
Storjsays,  in  regard  to  property  that  may  bo  mortgaged,  2d  toL 
f  1021,  **  In  equity,  whaterer  property,  personal  or  real,  is  capa- 
ble of  an  absolute  sale,  may  be  the  subject  of  a  mortgage."  Rights 
in  remainder  and  rerersion,  possibilities  coupled  with  an  interest, 
Tents,  franchises,  and  choses  in  action  may  be  mortgaged,  but  a 
naked  possibility  or  expectancy,  such  as  that  of  an  heir,  cannot  be. 
By  the  einl  law  a  party  may  mortgage  property  to  which  he  has 
no  present  title,  by  contract  or  otherwise. 

But  it  is  not  necessary  to  oonsider,  at  large,  whether  the  mort- 
gage in  question,  in  regard  to  the  equipments  of  the  road  acquired 
subsequent  to  the  date  of  the  mortgage,  is  operative  at  oommon 
law ;  as,  if  it  cannot  be  so  oonsidered,  there  can  be  no  doubt  it  Is 
good  in  equity^  and  the  question  comes  before  us  on  a  bill  in  equity. 
It  seems  to  be  admitted,  as.it  is  not  denied,  that  the  future  profits 
of  the  road  are  subject  to  the  mortgage.  And  what  difference  in 
principle  can  there  be  in  the  future  profits,  and  the  necesssary 
expenditore  to  prodaee.such  profits  ?  Repurs,  when  necessary,  of 
the  rolling  stock  on  the  road,  are  not  more  within  the  mortgage 
than  the  purchase  of  the  necessary  supplies  of  such  stock,  as  the 
public  acoommodation  shall  require.  The  mortgage  was  on  a  rail- 
road in  full  operation,  embraemg  every  necessary  equipment  and 
aooommodation  to  giro  to  it  the  utmost  efficiency.  This  entered 
into  the  consideration  of  the  parties  to  the  mortgage,  and  any  thing 
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•hort  of  tliiiy  wooM,  in  a  great  degree,  imptir  tlie  seecrity  of  that 


8«ppoie  a  iheriff  or  ooot table  Iwd  leried  upon  one  or  more  of 
tbe  pa«enger  ears  or  of  the  looomotireiy  within  a  few  dayi  after 
the  naehiaery  on  the  road  was  in  motion ;  oan  anj  one  iuppose 
that  the  mortgage  oodd  hare  been  defeated  or  its  seeoritj  impaired 
by  sodi  a  step.  WOl  it  not  be  said  thst  in  saeh  a  ease  the  stock 
wonU  bo  within  the  protection  of  the  mortgage ;  this  no  one  oonld 
doobty  as  a  withdrawal  of  the  stock  from  the  road  wonld  not  onlj 
impair  the  obligations  of  the  mortgsge,  bat  defeat  its  object.  In 
this  respect,  a  railroad  in  operation  mast  be  considered  as  protected 
in  the  capacity  in  which  it  was  mortgaged ;  and  tUs  is  so  manifest 
that  the  pnblie^  and  especiallj  snbseqnent  creditors,  are  boond  to 
know  tL  Bat  the  protection  by  the  mortgage  of  the  eqaipments 
^wn  the  road,  in  the  case  supposed,  are  not  more  indispensable 
than  to  keep  them  in  repair,  replace  them  when  destroyed,  or  add 
to  them  when  reqaired  by  the  public  exigencies;  these  are  aU 
within  the  pnnriew  of  the  mortgage,  the  contemplation  of  the 
parties,  and  known  to  the  public 

Does  this  liew  impose  any  hardship  on  the  manufacturer  of  a 
part  of  tho  equipments,  subsequent  to  the  date  of  the  mortgage? 
Certainly  it  does  not.  He  has  a  right  to  retain  the  possession  of 
his  work  until  it  is  paid  for  or  the  payment  secured.  IlaTing 
delivered  possession  to  the  company  in  the  ordinary  eourse  of  busi- 
ness, without  leoeiTing  the  payment,  he  can  assert  no  lien  upon  it 
either  in  law  or  equity ;  he  stands  in  relation  to  the' company  on  a 
fboting  with  other  creditors  who  have  no  security  for  their  debts. 

In  MUckM  Ts.  WifuUw  H  oL,  2  Story  Rep.  689,  Mr.  Justice 
Story  says,  **  courts  of  equity  giro  effect  to  assignments,  not  only 
of  ehoees  in  acdon,  but  of  contingent  interests,  expectancies,  and 
also  of  things  which  have  no  actual  or  potential  existence,  but  rest 
b  mere  possibility  only.  In  reepect  to  the  latter,  it  is  true,  the 
ssrignment  can  hare  no  posittTo  operation  to  transfer  in  prmsenti, 
ppspefty  in  thmgs  not  in  esse;  but  it  operates  by  way  of  present 
aotttraeti  to  take  effect  and  attadi  to  the  things  assigned,  when  and 
■s  soott  at  thej  ooom  hi  esse;  Aid  it  may  bo  enforced  as  sudi  a 
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ooDtract  in  rem,  in  equity.  The  same  doctrine  u  Uid  down  by 
Lord  Hardwicke.  Alao^  it  was  so  held  in  HoUan  r§.  flVuvoTy  2  P. 
Williams,  191 ;  Carleion  ts.  Xai^htar,  8  Meriv.  667 ;  5  IL  * 
Selw.  228;  OuHim  ts.  Auher^  1  Jacob  k  Walker,  506,  512; 
1  Mjlno  k  Keen,  488;  Zangton  ts.  Eortan^  1  Hare,  549; 
MUfcrd  TS.  Mitfardf  9  Ves.  100.  In  hb  Equity  Jurisprudence^ 
sec  1281,  Mr.  Justice  Story  says,  ^  In  equity  there  is  a  lien,  nol 
only  on  real  estate,  but  on  personal  property,  or  on  money  in  the 
hands  of  a  third  person,  whercTer  that  is  a  matter  of  agreement,  at 
least  against  the  party  himself,  and  third  persons  who  are  Tolnnteera 
and  haTC  notice.  For  it  is  a  general  principle  in  equi^,  that  as 
against  the  party  himself,  and  any  claiming  under  him  Toluntarily 
or  with  notice,  such  an  agreement  raises  a  trust.'* 

The  mortgage  haTing  been  placed  upon  record  in  the  three  couikp 
ties  through  which  the  road  was  to  bo  constructed,  and  was  in  &el 
constructed,  I  suppose  it  must  operato  as  a  notice  o^  its  contents. 
See  Mawtham  ts.  New  Ca$tU  and  North  S^iM»  BaUway  Chmpemg^ 
reported  in  Cross  on  Liens,  Appendix,  408 ;  AhhU  ts.  Goodwin^  20 
Maine  Bep.  408;  2  AppL  k  Shep.  408;  Macomier  ts.  Parktr, 
14  Pick.  497. 

The  third  ground  assumed  is,  **  that  the  trust  deed  is  Toid  £nr 
uncertainty  as  to  the  nature  and  extent  of  the  grant." 

The  instrument  has  been  atton^Tely  read  and  considered,  and  no 
nncertunty  is  perceiTed  in  its  conditions,  or  as  to  the  objects  on 
which  it  is  to  operate.  If  its  language  were  so  Tague  as  not  to 
specify  those  matters  with  at  least  reasonable  certainty,  the  mort^ 
gage  could  not  be  specifically  enforced.  But  as  this  objection  does 
not  seem  to  arise  on  the  face  of  the  instrument,  and  has  not  been 
shown  in  the  brief  of  counsel,  no  further  examination  will  be 
giren  to  it. ' 

In  the  fourth  ground,  it  ii  contended  that  the  mortgage  is  Tcid 
undor  the  statute  of  frauds. 

As  the  trust  deed  Was  entered  into  under  the  enactmente  of  the 
legislature,  it  certainly  cannot  bo  said  to  be  against  the  poli^  of 
the  law ;  and  it  ts  not  perceiTed  that  any  of  its  proTisions  confliet 
with  the  stotuto  of  frauds,  seeing  that  they  are  anthorised  by  a  law 
subseqn^nt  to  that  stotute. 
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In  the  fifih  uid  last  ground  it  n  e<»t<ndedt  **  tlie  plaintiff  does 
not  show  himself  entitled  to  eall  npon  this  court  to  stay  the  hand 
of  the  jadgment  erediton.*' 

The  first  mortgage  to  the  complainant  Coe,  was  dated  the  let  of 
April,  18o2;  the  second  to  the  same  indifidoal  hean  date  in 
March,  1855. 

Prior  to  the  ozecation  of  the  second  deed  of  trast  to  the  com* 
plauiant,  a  mortgage  similar  to  the  one  first  ezeented  to  the  com* 
plainant,  was  given  to  George  Mjgott,  hj  the  same  companj  and  on 
the  same  road,  its  equipments,  &c.,  dated  1st  of  KoTcmher,  1854^ 
to  secure  the  pajment  of  honds  to  the  amount  of  seren  hundred 
thousand  dollars,  which  it  was  proposed  to  issue  for  the  completion 
of  the  road,  &c. 

It  appears  that  the  companj  emplojed  P.  F.  Geisse  to  huild  for  its 
use  on  the  road,  a  number  of  cars  of  different  descriptions ;  and  that 
in  pajment  of  the  balance  of  his  account,  on  the  20th  NoTcnher, 
1854,  he  reeeiTed  sixteen  of  the  second  mortgage  bonds  secured  bj 
the  trust  deed  giren  to  George  Mjgott.  The  judgment  complained 
of^  was  obtained  on  these  bonds  bj  Pennock  and  Hart. 

As  the  first  mortgage  of  the  complainant  was  executed  the  1st 
of  April,  1852,  it  is  contended  bj  the  defendants'  counsel,  that  the 
first  mortgage  cannot  arail  him,  as  to  the  two  locomotiTeS|  the 
Hercules  and  Vulcan,  and  the  passenger  cars  8, 4,  5  and  6,  none 
of  which  were  in  existence  until  the  fall  of  1858,  and  the  spring 
of  1854.  And  that  before  the  execution  of  the  complainant's 
second  mortgags^  in  March,  1855,  this  propertj  had  been  couTejod 
to  GttjTgp  Mjgott,  bj  the  trust  deed  dated  Korember  1st,  1854^  to 
secure  snndrj  bonds,  of  which  the  sixteen  on  which  the  judgment 
was  entered,  formed  a  part. 

This  argument  rests  upon  the  hjpothesis,  that  as  the  two  locomo* 
tiTCS  and  passenger  cars  referred  to  were  receired  bj  the  companj 
after  the  date  of  the  first  mortgage,  and  before  the  second  mortgage 
was  giTea  to  Mjgott,  and  as  the  bonds  on  which  the  judgment  was 
eUained,  were  secured  bj  the  second  mortgage,  the  complainant  oaa 
daim  no  lien  on  this  propertj  under  his  first  mortgage.  * 
The  passenger  can  and  the  locomotifes  rtfomd  to,  were  m 


40  001  m  HAET  R  AL 

poMestioB  of  the  ooaptnj  and  emplojed  upon  tlit  road,  fcuM 
Bumtlis  beforo  tli«  mortgage  was  eseented  to  Mjgott. 

It  appean  tliat  GeisM^  before  he  received  the  lixteen  bondi,  had 
taken  firom  the  oompanj  a  draft  for  the  amoimt  doe^  on  New  York 
or  some  other  plaoe^  which  was  returned  proteated  for  non-payment. 
On  the  return  of  the  draft,  the  bonds  were  pud  to  htm  as  the  only 
means  of  pajmenti  inthin  the  power  of  the  oompanj.  From  this 
statement  it  is  elear/,  that  the  defendants  Pennook  and  Hart,  as 
oreditors  of  the  company,  stand  npon  no  other  groond  and  have  no 
higher  daim  than  any  other  holders  of  bonds  issued  under  the 
second  mortgage.  Geisse  the  builder  of  the  cars,  having  delivered 
them  to  the  company,  without  taking  a  special  lien,  if  he  continued 
to  be  the  holder  of  the  bonds,  would  have  no  better  daim  than  the 
defendants^  who.  are  his  asdgnees.  The  bonds,  it  is  presumed,  are 
payable  to  bearer,  and  pass  by  delivery.  Pennook  and  Hart  are 
porohasers  in  the  market,  the  same  as  other  holders  of  bonds, 
covered  by  the  second  mortgage. 

A  part  of  the  gravel  ears  levied  on  by  the  sheriiT  were  sold,  with 
the  consent  of  the  counsel  in  this  case,  and  also  of  the  complainant 
and  the  first  bondholders ;  but  the  levy  is  understood  still  to  include 
cars,  Jtc,  which  belonged  to  the  company  when  the  first  mortgage 
was  given. 

In  the  first  mortgage^  for  the  consideration  stated,  the  company 
oovenantedto  *' execute  and  deliver  any  further  reasonable  and 
necessary  conveyance  of  the  premises,  or  any  part  thereof  to  the 
party  of  the  second  part,  his  successors  in  said  trust,  and  assigns 
for  more  fully  carrying  into  efiect  the  objects  hereof,  particularly 
for  the  c^mveyanoe  of  any  property  acquired  by  said  parties  of  the 
first  part,  subsequently  to  the  date  hereof^  and  comprehended  in 
the  /lescription  contained  in  the  premises."  It  is  presumed  the 
third  mortgage  deed  to  the  complainant  wu  executed  in  1856^ 
under  this  covenant.  Entertaining  the  opinion  that  the  first 
mortgage,  by  virtue  of  the  above  and  other  covenants  which  it  ooa- 
tain%  operated  as  an  equitable  mortgage  on  subsequently  aoquired 
equipm«its  for  the  road,  which  was  not  displaced  by  the  seocnd 
mortgage  it  is  not  deemed  necessary  to  inquire  what,  if  any^  l^gal 
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effeet  can  be  given  to  tlte  list  mortgege*    Povey  ti.  Bnwn^ 
HGona.  255: 

It  if  mlleged  in  the  bOl,  tlist  tlie  entire  propert  j  of  the  roed,  will 
be  inadequate  to  the  payment  of  the  first  mortgage.  The  wiidom 
of  the  firrt  bondholder!  wae  manifestlj  shown^  bj  permitting  Ihe 
road  to  remain  onder  its  present  maDsgement,  being  satisfied  that 
the  directors  had  discharged  their  duties  fiuthfnllj  and  economi* 
call  J.  This  seems  to  be  the  on!  j  coarse  that  can  retrieve  the  affairs 
of  the  oompanj.  In  most  cases,  to  place  such  a  ooneem  in  the 
hands  of  a  receirer,  inTolrcs  it  in  hopeless  ruin. 

Had  Pennock  and  Hart,  as  holders  of  the  sixteen  bonds,  a  right  to 
bring  suit  on  them  at  law,  and  having  obtained  a  judgment,  to  sell 
on  exeeaUon  a  part  of  the  mortgage  property,  without  reference  to 
the  claims  of  other  creditors  under  the  same  or  other  mortgages  T 
Against  such  a  procedure  there  are  three  bsuperable  objections : 
L  A  sale  on  execution  would  convey  to  the  purchaser  no  exclusive 
right  to  the  proper^  sold.  2.  Such  a  sale  would  not  divest  the 
equitable  rights  of  other  bondholders.  The  purchaser  could  receive 
only  the  same  and  no  greater  right,  than  that  which  was  vested  in 
them  by  the  bonds.  3.  The  claim  must  be  prosecuted  in  equity, 
where  aU  who  have  an  interest  in  the  subject  matter,  may  be  made 
parties.  In  equi^  only,  can  the  rights  of  all  the  parties  be  pr<H 
perly  adjusted.  And  this  is  especially  the  case  where  tho  property 
mortgaged  is  inadequate  to  the  payment  of  all  the  creditors.  In 
addit  on  to  these  considerations,  from  the  nature  of  the  property 
levied  on,  it  could  not  be  separated  firom  the  road,  without  suspend- 
ing, in  whole  or  in  part,  its  operations.  And  what  could  be  mors 
unjust  than  this,  to  the  other  bondholders?  The  operation  of  the 
machinery  on  the  road,  in  the  transportation  of  passengers  and 
freight,  constitutes  its  chief  value. 

The  railroad,  like  a  complicated  machine,  consists  of  a  great 
nunber  of  parts,  a  combined  action  of  which  is  essential  to  pro- 
duce revenue.  And  as  well  might  a  creditor  claim  the  right  to  levy 
on  and  abstract  some  essential  part  from  Woodworth's  planing 
machine,  or  any  other  combination  of  machinery,  as  to  take  from 
railroad  its  loeomotives  or  its  passenger  caia.    Such  an  abstract 
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woold  eaoM  Um  opendoM  to  oeaae  In  both  otMt.  As  bdbn  n- 
markady  Uio  proper  mode  of  enforeiag  paTrae&t  agaiiiet »  reilroftd 
oompen  J,  en  bonds  secured  by  BMrtgtge^  ls»  to  htmg  tbe  creditors 
sad  the  rsilrosd  eompsiij  into  ehaaceryy  where  the  esmings  of  the 
rosdy  through  »  faithful  sgencj,  msj  be  distriboted  eqnitsbly  smosg 
the  creditors.  And  ia  s  esse  where  soeh  »  course  woeld  not  sstisff 
the  ressonsble  demands  of  creditors,  to  sell  the  road  and  dbtribnte 
among  them  its  prooeeds.  Snob  an  extreme  procednre,  howoTcr, 
should  not  be  anthorised  bj  any  oonrti  except  nnder  drcomstanoes 
of  abeokte  necessi^.  18  Serg.  k  Bawle,  210;  9  Geor^a  Bep.;  9 
Watts  k  Sergt  27. 

A  stronger  gronnd  for  an  ii^nnction  than  is  tsken  in  this  ease, 
coold  not  well  be  conoeired*  The  defendants,  wider  a  jadgment  at 
law  hafe  levied  npon  a  large  part  of  the  rolling  stock  on  the  road, 
which,  if  sold  and  remoTcd,-  will  stop  its  operations,  while  the  same 
stock  b  nnder  mortgage  to  creditors  whose  lien  is  prior  to  that  of 
the  defendants.  Bach  a  procedure,  if  carried  oat,  ia  this  and  other 
cases,  woold  defeat  the  liens  of  creditors  iii  sach  cases  to  msay 
njilllons  of  doUan,  and  pot  an  end  to  the  stractore^  if  not  the  maia- 
tenance,of  railroads. 

The  coart  will  perpetoally  eigoia  the  prooeediags  ia  the  case  at 
law,  as  i^yed  by  the  bOl,  at  the  costs  of  the  defeadants,  Peanock 
aadHart. 


In  th$  Circuit  Court  of  ihs  UniUd  Stateifor  ih$  JBa$i$m 
<(f  PenntjflvaniOf  in  Bquiiy-^Mayf  1867. 


CESSSOV  «f.  OEISSOV. 

1.  TMtator,  donloiUd  at  PUladtlpU*,  d«fiMd  otrUla  Itods  fai  PMUjlviaU  tA 
twtiTt  tnntMt  **iatratlllDrtlitfbinuUioaaadMpp«rtor»boBtllDr«f*d,liiSni 
or  inTftlld  gtafltiBMi  tad  BMrehftatii  vbwt  th«j  ■»/  t^Joj  tlM  •Maforti  af  am 
•Hylnm—pot  tlMno^jBMy,  bat  ■«  Ikr  m  bmj  b«  ^  tb«  afddiliMi  of  Iboir  ova 
tteoa«i  ABdbyioteiaeo  to  Um  PrTtoaoomof  •odooi  Atkooi^  omlMaanMohMifr-- 
irtth  tho  kopo  tiMt  U  wmj  bo  poipot— tid  ud  oaltfsod  bj  tho  boq— ti  of  IH 
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yratiM  hwtlt^  will  U  ehdl  bMMM  vortk j  af  tb«  tity of  Psm,  m4  »  Vlm^ 
to»«lMivlMM«uUhftTtUlkcit«bMaof«rltok«4;  tomftog  to  ay  twrttw  IMl 
fdvw  to  Modaet  tad  euiy  •«&  lUt  lattiutlMi  m  tb«  bMt  poalUt  plM,  mi  to 
fgwida  tor  ito  fn— mni  wMMmmt  ia  ot  mw  mf  nth*  «li;f.*' 

1  0BMaiMMd«Ui»Mad«bjlk«rMMMi7  4atlM«vaacrl]tovin.aal%ylk« 
UIra  atlMi  of  tlM  toftotor,  to  kavt  Um  dorbt  4t«brti  taiTBlId,  laoporattia  aad 


Ibaft  tht  dodbt  WMfood  «ate  Iko  Imti  of  Ponqfltmia,  m4  «m  falSd  m  a 


Wkolk«  iadtpcadtat  of  Uio  oharitablo  okanotor  of  tbo  4offio  U  ooald  bo  iBa> 
taiaod  ao  a  tnul^  qaMrot 

St,  Gwa.  T.  Oampbdl^  Junkm^  Panom  a&d  BtU^  for  tKa  rcndoAiy 
denaecs  and  lieirs  at  law* 


JT.  JT.  PrJM  and  «/l  B.  Tovnund^  for  the  Inu teet. 

KAXEy  J.-— The  tesUtor,  Mr.  Elliott  OrcMon,  a  reatdent  cidieii 
of  Philadelphia,  made  the  folloinDg  promion  bj  hie  last  will  and 
teatament:*- 

**I  give  and  bequeath  to  mj  Mends,  Joseph  R.  Ingersoll,  Eli  E. 
FHee,  John  W.  Claghom,  S.  F.  RiTinas,  Frederick  Fralej,  Wil- 
liam  Parker  Fonlke,  Thomas  S«  Mitohell,  Dr.  Kirkbride,  Joseph 
Harrison,  and  mj  ezeentors  hereinafter  named,  my  lands  in  Clin- 
ton ooontj,  PennsjlTania,  or  the  proeeeds  thereof,  if  sold  daring 
mj  lifetime,  in  trast  for  the  foundation  and  support  of  a  home  for 
aged,  infirm,  or  inTalid  gentlemen  and  merohants,  where  thej^  maj 
enjoy  the  oomforts  of  an  asylam,— not  eleomosjnary,— bat,  as  fiur 
u  maj  be,  bj  the  addition  of  their  own  means,  and  bj  reference  to 
the  Pkytanenm  of  ancient  Athens,  an  honorable  home;  with  the 
hope  that  it  may  be  perpetnated  and  enlarged  by  the  bequests  of 
its  grateful  bmates,  until  it  shall  become  worthy  of  the  city  of 
Penn,  and  a  blesnng  to  a  dass  whose  wants  hare  hitherto  been 
orerlooked,-— tearing  to  my  said  trustees  full  pewef  to  condoot  and 
carry  out  this  institation  on  tiie  best  possible  plan,  and  to  proride 
for  its  permanent  usefulness  in  or  near  my  native  city." 

The  legal  validity  of  this  prorision  is  the  only  subject  of  oontro- 
tersy  in  the  present  suit. 

I  may  be  misled,  perhaps,  by  a  desire  to  establish  sudi  a  trust  as 
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I  think  this  wu  intended  to  be ;  but  the  qoestion  h«f  not  wemeQ 
to  me  at  nnj  time  %  doabtfol  one  under  the  established  law  of  Penn- 
sylvania. It  is  by  refercnoe  to  this  law  that  it  most  be  eonsidered 
and  decided, — a  law,  in  some  respects,  more  liberal  and  wiser  than 
that  of  England,  though  ^ot  dissonant  from  it  in  principle, — the 
law,  nnder  which  charities  have  taken  root  and  I'ome  fniit  among 
us  beyond  any  example  to  be  found  in  those  States  that  hare  yielded 
to  a  less  enlightened  policy. 

Yet,  I  would  by  no  means  be  understood  as  implying,  that  such  a 
charity  as  this  would  not  commend  Itself  to  the  guardianship  of  the 
English  Chancery.  There  is  not,  so  far  as  I  hare  read,  and  neyer 
has  been,  an  objection  statutory  or  judicial,  to  the  recognition  of  a 
purely  charitable  use,  where  the  donee  was  not  a  oorporation.  The 
inhibition  in  Magna  Gharta  referred  only  to  lands  given  to  religious 
houses ;  and  so  did  the  statutes  that  followed  it.  There  noTer  was 
a  time,  as  both  the  argument  and  the  judgment  in  Vtdal  vs.  Tht 
City^  2  now.  12S|  justify  me  in  affirming,  when  a  grant  or  a  derise 
to  an  individual,  for  an  adequately  expressed  use,  not  superstitious, 
was  without  protection  in  England. 

Moreover,  in  determining  what  uses  were  adequately  expressed, 
the  English  Chancellors  have  been  ingenious  even  to  astuteness  on 
the  side  of  charity.  The  cases  that  were  cited  in  the  discussion 
before  us  show  this  sufficiently ;— but  there  are  a  few  others  equally 
if  not  more  striking.  Among  them  is  that  of  Towntind  vs.  Osncs, 
3  Hare,  257,  where  the  trust  was  "  to  pay,  divide  and  dispose  unto 
and  for  the  benefit  or  advancement  of  such  societies,  subscriptions, 
or  purposes,  baring  regard  to  the  glory  of  God  in  the  spiritual 
welfare  of  his  creatures,  as  the  trustees  in  their  discretion  shall  see 
fit."  Another,  not  less  marked,  is  that  of  Whicker  vs.  JSTimw, 
decided  in  1852, 10  £.  L.  i^  E.  B.,  where  a  bequest  was  sustained 
^  upon  trust  to  apply  and  appropriate  in  such  manner  as  the  trustees 
in  their  absolute  and  uncontrolled  discretion  think  proper  and  expe- 
dieut  for  the  benefit  and  advancement  and  propagation  of  education 
and  learning  in  every  part  of  the  world."  This  reminds  one  of  the 
language  of  Mr.  Smithson,  **  an  establishment  for  the  increase  and 
diffiaaion  of  knowledge  among  men ;"  but  it  is  not  the  broadest  of 
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in.  <70Kl0Mni»  S  PUL  6M|  to  ife 
''to  be  appropriatod  to  ife 
wmtrj,  Qrmt  Blitail^''  lAUk  to 


wgMdyM  vcDm 

whi^  bat 
dacidad  b J  tlM  Uaator  af  tfe 
kavt  baaa  gsdad  bj  tba 
tiatt  of  HQl aa  t^Mtoea.    Ilk 
va.  Jarfw,  lapartod  » tba  Mb 
Tba  baq^Ml  tbeia  vaa  lar 
•B  imiitotiaa  far  is 


toabaiilabla 
baa  baam  to  gHKd 
tbal  Aa  atatotoaftf 
vorda  iapafft,  and  tba* 
and  parMl  af  tba 
t»k««a  aaCdad,Aii 

iT  legal 
LaidLa^bam^ 

bia 
tbaatototo.    AU^nug 
Ibaaai 


^MaTM^y  1  Taau  T^v* 
felMI 
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DO  bf tUr  rwd  h  tt«  ttjvttrfM  rf  Jtrifpnitaii  tibia  At  kirjM 
ih«j Itft  in iht old Moali/|  tel tkqr btooghA wididMipriflsiplai 
of  drQ  polityt  malwtd  b  idbrfaigi  i^  dolMdaod  oinl/  «i4 
iriidj  whAt  wii  tUt  law  of  Inglaad  lAiUk  qiprorod  tedf  to  fholr 
oireoniitMioei.  Hkufj  hmM  fto  okwok  oitiblliliftOBti  kt  ihtj 
bold  thol  Alml^^  Qod  k  Um  BoforolfB  Lord  of  ooaooionoo;  nd 
Ihojropodiotod  Um  wholo  ahnrdi^  of  iip«ilMoildiMBlr«4f  ftr 
tto  bottor  rootov-boooiMO  it  bod  boon  tbooiMMtto  i4gmo  of  tbdr 
own  roligiona  opiniono,  and  tbey  bid  flod  to  tbo  wfldornoa  iooooapo 
from  it  Tbo/  iotiitiilod  fto  poor-rotoi;  bol  Iboj  kmow  tbit  tbo 
poor  muit  bo  olwaji  witb  tbonii  ood  tboif  tootorfiai  oiigoi  bid 
tiogbt  tbom  to  diitiDgoitb  botwoon  tbo  oilonl  bonoBoonoo  of  a 
brotborbood  and  tbo  oolontattoaii  dogradmg  obarfty  of  an  alno- 
boDio.  It  to  tbo  qnostionablo  wiodom  of  ttnob  lator  tittoo  tbal 
r^oioot  b  diMominatbg  oorporato  lamnudtioi :  W&liaai  PoaaV 
aooooiatoi  bold  tboir  obarob  landii  and  ondowod  tbolr  odiools,  ami 
managod  tboir  obaritioii  witboat  tbom ;  and  oo  did  tboir  woeeioori 
for  foor-fifUii  of  a  oontnrj.  How  ooold  tbo  dootriao  of  obarilablo 
nioii  tbo  oxooptional  oorrootifo  of  a  tjitom  tbal  ooo^t  to  rogalalo 
oonicionoo  by  law  and  tbat  dononnood  ooelodaolkil  ondownonUi 
find  a  plaoo  in  tbo  oommon  law  of  oadi  a  pooplot 

Wo  bolino  tboroforo  to  tbo  opinion  oo  ab^  onibreod  by  Jwi^ 
Doldwini  in  tbo  otao  of  Ean$*$  WiOt  1  Brigbtly,  tbal  aotbwo  noror 
wao  a  toporstitioai  wo  In  Ponnsylrania,  to  bo  oztmdod  by  tbo  law, 
10  tboro  wu  no  nood  of  tbo  derioo  of  a.^aritablo  nso  to  oato 
a  trait  wbiob  lonnd  policy  oommondod.  Bat|  wbotbor  lo  or  not| 
tho  Oiso  of  Witman  ti.  Les^  17  8.  IL  R.  96^  baa  plaood  our  Ponn* 
tylvania  obaritioo  on  a  porfeotly  oafii  baaii.  *<  It  ii  laiBoiont  to 
■ay,'*  in  tbo  worda  of  Obiof  Jaotioo  Qibion,  ^tbal  it  ii  imaalorial 
wbotbor  tbo  ponon  to  toko  bo  ca  oMi  or  not;  or  wbotbor  tbo  logo- 
too  woro  at  tbo  timo  of  tbo  boqaoat  a  corporation  eapaUo  of  taking 
or  not ;  or  bow  nnoortain  tbo  olyooto  may  bo,  profided  tboro  bo  a 
iliaorotionaiy  powor  tootod  aoywboro  ovor  tbo  application  of  tbo 
tcatator'i  boanQr  to  tbooo  oljooto;  or  wbotbor  tbo  oorporato  doiig> 
nation  baa  boon  miatakon;  if  tbo  intontion  odBoiontty  appoaro  In 
tbt  b04ineit|  it  to  lo  bo  bold  ^alid.**    ••Wo  oortab^/Vboadd*,  in 
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Pkk$th§  m  aht/tmO^  10  Btftt  U,  •«will  Ml  Itl  ft  AmIUMi 
btfMfti  IU1|  whtrt  ihtff  if  ft  diNftttoi  «  aa  f|^dM  ghta  la  Hm 
Irattot;  ftad  If  bft  Cftaaol  ftppfy  it  t9  all  tbft  toftltBplilftA  o1||mII| 
H  will  bft  nftoltftt  If  bft  «hi  ftpp^  U  io  fta j  tf  thaoi  |  Mf  whA 
Ibft  pomr  io  ft«l  ftl  diMPftlkB  bf  Mprwi^  giTMf  if  It  ita  bf  iaptlal' 
from  tte  Mtoft  of  tho  mat'* 

Taking  lUo  Uioa  ao  tbo  law  of  tbo  BtatOb  lot « tan  to  tho  4ii- 
poaatioB  ia  Mr.  OrtHOft'o  wOL  It  ii  ia  lraot»'aa  wo  road  ll|  wltk 
ooaroa  a  diaafo  oioopt  of  poMtaatioiii  ^  for  tlio  Ibiadatioa  and 
aftpport  of  ft  bono  for  agod,  bim  or  ianlid  goadoMOft  aid  Bor» 
oliaBla»  wImto  Umj  aiaj  oajoj  tbo  oonforti  of  an  ufVam\^  tUa 
aiijlai  Ml  to  bo  ^olooioiynary/'  bat  oaolalMd  bj  tbo  iaflMloo 
«•  oa  lar  aa  Biaj  bo^  bj  tbo  additkft  of  tboir  owa  aMoaa;''  aadlto 
oharaotiry  ^bj  reforonoo  to  tbo  FrjUaoon  of  aaotoat  AtboMi** 
tkal  of  **am  bonorablo  bono."  Worda  ibllow  oapwaalvo  of  tbo 
tootator^a  bopo  tbat  tbo  iaatitatkaoiaj  proipor  aad  bo  oalargod  bj 
ondoOTflMBti  ffron  ita  laouitoa;  and  tbon  tbo  trattrot  aro  lUlj 
oaipoworod  to  ^ooadoot  aad  oarrj  it  oat  oa  tbo  boat  poaiiblo 
plan.-* 

It  ia  aaid  tbia  la  aqnhrocal— drat,  aa  to  tbo  bonoddarioi^  and 
aaoond,  aa  to  tbo  aoboBO  of  boBodoonoo.  It  ia  aakodi  wbo  iiagon- 
tlemaa,  and  wbo  a  mordiantt  I  do  not  propoao  to  anawor  tbo 
quoatioa  $m  gaUMrd,  Tboro  ia  no  langoago  ao  preeiao,  tbat  a 
jadgo  oan  aalalj  paaa  ipoa  ila  import^  till  timo  and  oontiogon^ 
pwoaat  tbo  oooaaion  for  intarproting  it  Wbo  aro  ^tba  poor/' 
Whiimtmi9.L$9fMmdHktr«ui$innum$rM$f  Wbo  *' tbo  blind^ 
tba]aaM,''aNa.n.JRUM/  Wbo  tbo.^orpbanai"  F«la<vf.  2%« 
Okgl  Ko  donbt  tbaaa  aro  adoqoato  daaigoationa  ia  a  ebaritablo 
boqaaat.  Tat  povor^  ia  oafy  a  rektiro  torn;  tbo  abaolatolj  bHnd 
nod  laao  aro  onderatood  not  to  bo  vitbin  tbo  proriftion  of  tbo  WiDa 
lagftojy  bat  onlj  tbooo  wboao  infiraiitj  maj  bo*  anaoaptiblo  of  ooro; 
aad  tbo  Oirard  CoDago  waa  orgaaiiod  for  aororal  joan^  baforo  ita 
oSoar%  tboogb  aanalod  bj  aU  tba  oritioai  oonld  dolarauno  wbiobono 
of  tkroo  doinitiona  iraa  tba  appropriato  ono  to  bo  giraa  to  Mr. 
€KraH*a  kagoaga.  I  aai  aot  awaro  tbat  oitbor  of  tbaao  bo(iaaata» 
aliaadaatlj  tt^galad  aa  tbaj  ivwo  la  tboir  day,  wao  Ofwaaaattodfor 
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unoerUmtj  of  its  tenna.  ^  GcnUiniaii  '*  uid  ^Birohuit "  hmjIm 
words,  to  nhioh  tho  different  Ibee  of  »  dietioDaiy  ftttaeh  dilfoent 
meaiungp ;  m  thej  do,  indeed,  to  tlmoet  all  the  words  of  our  k&> 
gnage ;  bat  the/ are  words  defined— ^goodBnglish  words;  andwhen 
oooasion  reqoires,  it  maj  be  hoped  tbat  the  trasteea  or  a  eowt  will 
be  able  to  understand  thorn.  It  is  not  enoa{^  to  impeaeb  a  eharita- 
ble  nse,  or  anj  vse  whaioTor,  that  men  are  not  nndiTided  as  to  the 
meaning  of  its  phrases.  How  often  are  our  eourts  oooupied  in  the 
interpretation  of  wills  of  all  sorts,  and  how  often  does  a  reTisorj 
tribunal  instruct  them  that  their  interpretation  has  been  wrong  t 

Is  there  a  fatal  ambiguttj  in  the  sdieme  of  benefioenoe,  the  natort 
of  the  charitj  T  Let  us  look  at  the  language  of  the  trust,  referring 
ounelTeo,  step  by  step,  to  the  standards  of  lezioogr^hj. 

It  proposes  to  establish  ^  a  home,"  a  dwelling>pkoe  ■  "  not  elee- 
moejnarj,"  not  lifing  upon  alms,  not  depending  upon  chari^i 
for  the  bmates  are  to  oontribute  firom  "  their  prifate  means  ;"■  and 
it  is  to  be  aoeounted  "an  honoraUo  home^*'  admission  to  it  being 
*'  a  token  of  honor,"  Ij  analogous  itforenoe  to  the  BTtaiioam  of 
Athens,  *<  in  which  the  liber^  of  eating  wai  one  of  tho  Hg^sl 
marks  of  honor."  (See  Ja&iisMi't  DMNMwy,  tmA  iha  Jft^y»iy» 
dia  AmtricanOf  title  PfffUmnm,) 

Tho  persons  to  be  admitted  are  **genUemen**  Mi  '^asNhants." 
The  latter  of  these  terms  has  been  defined  Judieiallj  'and  \j  sta- 
tute, orer  and  OTor  again,  as  OTorjr  one  oonvorsant  irfth  the  bank* 
rupt  law  knows :  whether  the  same  definition  is  the  impropriate  one 
in  this  case,  may  be  grarelj  doubted ;  but  it  is  enough  for  our  pn^ 
poso,  that,  in  the  absence  of  a  better,  it  ascertains  for  us  who  may 
be  the  beneficiaries  under  Mr.  Oresson's  wilL  A  ^gentleman," 
according  to  Dr.  Johnson,  is  1st,  ^'a  man  of  birth,  of  eztraeiion, 
but  not  noble,"  in  which  sense  the  term  does  not  belong  to  the 
language  of  our  copntiy ;  but  Sd,  it  also  desoribei  ''a  man  raised 
abore  the  Tulgar  by  his  character  or  post,"  the  Yery  man,  in  tUs 
sense,  for  whom  all  would  solicit  an  honorable  homo. ,  And,  finally, 
the  inmates  of  this  ''asylum"  or  plaoe  of  rotreaty  are  to  be 
**aged,  infirm,  or  invalid,"  old,  or  feeble^  or  disabled  by  sickness. 

I  hare  gone  throqgh  all  the  words^  with  tho  nid  of  .MuiCB's 
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qurto.  Th«  int«r|NreUtioii  ihtj  raggMl  hu  itrack  b«  frMB  tl|t 
ifti  M  tk«  Dfttiml  ftnd  obviottt  intent  of  the  tesutor.  It  m  eMj  t« 
trtTcttj  hit  mtnning ;  to  define  n  gentlemen  es  one  elnott  noble  bj 
birtbrigbty  n  merchant  m  en  importer  of  foreign  gooda  or  n  deeler 
ie  tepe  and  pins,— end  to  lengh  et  an  Americen  Prjtenenm,  m  n 
pUoi  where  Uwt  ere  to  be  digested  or  wheet  stored.  And  it  might 
be  eblj  nrgncd,  thet  the  institntion  conld  not  be  n  ehnritj,  beeense 
it  b  described  es  **  not  eleemoejner/.'' 

Bat  bj  what  right  shonld  we  so  negotifo  the  objects  of  the  beqnett ! 
0«r  Isw  books  maj  tell  ns  that  ^  eleemosjnary  *'  is  contredistin* 
goisbed  to  **  ciril,"  and  that  it  imports  something  ^  eonstitnted  for 
the  perpetnal  dbtribntion  of  the  elms  er  bonnty  of  the  fonnder," 
i  Esot  Com.  274,^— a  definitioni  bj  the  way,  that  inritee  msnj  qnoli* 
iettions  to  make  it  applicable  to  the  rery  lew  it  purports  to  illustrate* 
Bet  Mr.  Gresson  was  not  a  lawyer ;  he  no  donbt  thought  that  he 
hod  defined  his  own  meaning  of  the  term,  when  he  said  that  his 
inmates  shonld  oontribnte,  if  preetieable,  something  towards  their 
own  support;  for  he  may  ha?e  reasoned,  that  a  man  who  ministere 
to  hb  wants  from  hb  own  means,  and  b  looked  to  u  one  who  may 
endow  the  home  in  which  he  b  living,  cannot  properly  be  said  to  be 
**  liring  upon  alms  **  or  entirely  **  dependent  on  charity,**  which,  ac- 
cording to  Dr.  Johnson,  b  the  characterbtic  of  **  eleemosynary  "  life. 

It  would  hardly  be  argued,  th  it  a  foundation,  such  as  we  hare 
•apposed  was  within  this  testator's  vic'W,  b  not  in  law  and  in  fact' 
a  charity*  It  would  be  against  the  spirit  of  the  age  to  withhold 
flrsm  it  thb  title,  simply  becanse  the  inmates  were  expected  to  help 
the  institution  that  helped  them,  or  hocaose  the  just  sensibilities  of 
the  founder  had  taken  pains  to  dbtingnish  it  from  a  poorhouse.  It 
wonU  be  to  rule  out  all  our  best  charities  from  the  category,  our 
hospitab,  colleges  and  churches  among  the  rest 

It  b  the  beautiful  characteristic  of  our  Christian  chsritles,  that 
they  do  not  wait  for  penury  and  pauperism  to  inToke  their  benero* 
bnse.  They  know  that  in  our  country  aboolate  destitution  is  the 
almost  ceruin  badge  of  profligacy ;  and  they  seek  to  maintain  eren 
among  the  poorest,  that  honest  pride  which  roYolts  at  the  idea  of  a 
•onfetsed  dependence  upon  elms.  The  religious  society  to  which 
S 
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Mr.  Oresson  belonged  baa  alwaja  been  remarkable  for  tbe  eautioM 
aeorccy  witb  wbich  il  makea  proviaion  for  ita  poor.  I  bare  never 
bcanl  of  a  qnaker  panper ;  and  I  belieTO  tbere  are  Terjr  few,  eren 
among  thoeo  vbo  eontribute  noat  largely  to  tbe  liberal  aaaeaamenta 
of  the  aect,  who  know  to  what  individnala  or  in  what  meaaore  their 
chnritj  b  diapenaed.  I  believe,  too,  it  ia  the  faet,  that  their  beoe- 
ficiariee,  except  tbe  Yorj  infirm,  do  aometbiogor  appear  to  do  aome* 
thin;;  towarda  their  own  matntenanee. 

We  have  conaidered  the  caao  thoa  far,  aa  preacnting  tbe  qaeatioo 
of  a  charitable  use.  It  waa  eaateat  ao  to  eonaider  it*  Bat  tbe  eonrt 
IK  not  to  be  underatood  u  expreaaing  a  formed  opinion  that  tbe 
dcviAc  night  not  be  aopported  npon  tbe  baaia  of  an  of dinarj  tmat. 
The  doneea  are  deaignated  bjr  name;  tbejr  are  competent  to  take 
anil  hol«l,  and  their  eatate  ia  defined ;  and  the  ceatnjr  qne  tmata, 
the  cliaraoter  and  extent  of  their  eeveral  intereata,  and  the  drcnm- 
atancea  and  manner  in  which  the  fund  b  to  be  applied  to  their 
benefit,  might  aeem  adequately  aet  ont  bj  reference  to  the  diacre- 
tion  re9te<l  in  the  tniateea :  id  eertum  quod  certum  rMii  pottii* 
The  leading  object  of  tho  trnat  aacertained ;  tbej  have  **  full  power 
to  conduct  and  carry  oat  the  inatitntion  on  tbe  beat  poeaible  plen, 
an<l  ta  provide  for  ita  permanent  aaefulneaa.'* 

^Icanwhile,  aa  baa  been  intimated  already,  this  ooart  doea  not 
undertake  to  define  for  them  tbe  terma  of  Mr.  Greaaon'a  charity* 
It  is  enough  that  we  aoe  bow  it  can  be  eatabliabed  without  violence 
to  hia  wOrda.  We  need  not  tranamute  a  Roman  Oatbolie  prieat 
into  the  congregation  before  which  be  officiatea,  nor  maaaea  for  tbe 
dead  into  an  casement  for  tbe  living,  aa  wu  done  in  McOinn  vi. 
Aaron,  I  Pa.  R.  49 ;  nor  are  we  called  on  to  explore  for  a  general 
intent,  more  lawful  than  the  particular  intent  that  was  in  the  view 
of  tho  tcatator. 

We  find  nothing  unlawful  in  tbe  objecta  of  thia  will,  no  ambiguity 
aa  to  the  trusteea  who  are  to  take,  no  want  of  competency  in  them 
to  hold  and  administer,  no  embarraaaing  doubt  as  to  the  claaa  of 
beneficiariea  or  the  cbaracter  of  the  bounty*  If  ever  we  aball  be 
called  on  by  tbe  trusteea  to  advise  them,  or  by  acme  third  party  to 
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control  iheniy  il  vill  bo  tine  eooogb  for  as  to  roYiio  ow  prftent 
Riider«tandingof  tho  words  of  tho  trust. 

For  tbo  presentf  wo  need  odI/  ssjr,  in  tbe  language  of  Chief 
Justieo  Tsnej,  F^iUaine  vs.  Raptnelf  17  IIow,  890,  that  wo  see 
nothing  in  **  tho  object  of  this  bequest  so  indefinite  or  so  Tsgoclj 
deseribody  that  it  ooold  not  be  supported  as  an  ordinary  trust ;" 
bat  wo  do  find  **  a  bequest  to  persons  eapable  of  taking,  and  bone* 
ficiaries  ondor  tho  dorise  suificientlj  certain  and  defined  to  be  made 
tho  recipients  of  soch  a  gift,'* — which  therefore  '*a  oourt  of 
ohancerj,  in  tho  exercise  of  its  regular  and  inherent  jurisdiction  in 
relation  to  trasts,  would  establish  and  protect,  oTon  if  the  objects 
thereof  were  somewhat  ?aguo  in  their  character,  and  although  such 
devise  contained  a  charity."    Per  Daniel  J.,  ibid.  897. 

Ptr  eatr.    Tho  bill  most  bo  dismissed. 


In  (As  DiHriet  OouH  o/  (As  UnUid  StaUt  /or  lAs  ITiicoiiftii 

DittrieU 

rATMCK  CUXMinOS  AlfD  WILUAM  MUBRAT  M.  WItUAM  O.  MRAO. 

1.  WiMr*  MfpcUbto  pftpcr  kM  b«ca  pat  la  drcnUtioa  bjr  frftad,  pro«f  of  tb«  cir* 
eaaataaevt  may  b«  givM :  when  11  b  laevabtat  ob  lb«  boMtr  to  obov,  Ibot  bo 
it  o  boUor  kmm/Ut  oad  for  a  Tolooblo  ooooldcroUoa. 

&  If  •  Mfotioblo  Boto  It  ftoooplod  la  ■otUfbetioa  of  a  prcTiono  dobt,  tho  ponon  to 
noolvlaf  it  Is  •  bolder  for  toIoo,  oad  It  proleoif  d.  B«t  not  oo  vb«a  o  aoto  U 
boodod  over  to  o  crtditor,  wllb  dIrooUooo  to  oolloet  It  ond  to  retain  Ibo  Mrplna ; 
oad  oAorvaido  tbo  dcU  voo  oetlltd.    It  I  boo  rtTortod  to  tbo  formor  holdor. 

t.  Vnlcfo  •  Mto  b  tokoB  Ib  good  foltb  for  a  tbIuoUo  ooofldorotlon,  tbo  boMo r  b 
coMldorod  00  being  la  pltitj  wllb  tbo  oodoreoo.  A  Bcrebant  bovlng  porebowd 
a  Bolo  at  aa  ostraordiaary  rate  of  dbeoaat,  altor  bo  loaraod  ibat  tbo  payooo^  ao 
■orobaata  bad  failod,  aad  tbat  tbo  noaoj  «aa  waatod  to  pa j  proforrod  dobti^ 
b  aol  a  boaa  Mo  bolder  agalaot  tbo  prorbaa  Uoa  of  a  jodgaeat  ereditor'i 
Mil  partioalarly  If  tbo  parUoi  %i  tbo  acgotlaUoa  ar«  tolatlToo.  lie  iboald  boTO 
la^aifod  lata  tbo  oifoaoMlaaooa  of  tbo  boldtla. 

lliLLBR,  J.— William  D.  Mead  paid  into  court  tho  aoount  of 
this  jodgment ;  when  Jacob  Shear  and  others  and  Samuel  F.  Pratt 
and  other«|  nado  their  soTcral  applicationSy  that  it  bo  paid  to  them. 


5S  eoMimros  Airo  MimftAr  m  miab^ 

Tbett  ^liiif  htd  oblaiiMd  jvdgntaU  is  thb  ooiirt  agalMl  JoIid  0. 
Barr  and  Morgan  Craig ;  and  after  Uia  return  of  eiecntioaa  nnf  al» 
bfied,  Ihejr  filed  oredilor's  bilk  in  eqvity  egainal  said  Bnrr  and 
Craig,  and  also  againal  Mead.  Iignnotiona  were  iianed  and  eerredi 
restraining  the  defendanto  from  dispoeing  of^  or  in  anj  manner 
parting  with  anjr  moaej,  promiMorj  noteSf  or  other  propertj  belong* 
ing  to  aaid  Burr  and  Craig*  The  'ignnotiona  were  iaaned  and 
■erYod  on  the  fourth  of  Angvet,  I860,  and  an  order  of  referenee 
for  the  appointment  of  n  reeeiven  On  the  leoond  of  Deeember 
following,  Camming!  and  Marray  reeovered  a  jadgment  in  thia 
eourt  against  Mead,  upon  n  promissorj  note  made  by  him,  to  said 
Barr  and  Craig,  or  bearer ;  tho  amoniit  of  whieh  is  now  for  appro- 
priation  by  thia  eonrt. 

These  ereditore  of  Bnrr.  and  Craig  allege  that  the  promiatory 
note,  on  whioh  the  judgment  wu  rendered  against  Mead,  was  in 
the  hands  of  Burr  and  Craig,  or  one  of  them,  at  the  time  their 
bills  in  equity  were  filed  and  ii\janotion  iesued;  and  that  CumuHngs 
and  Murray  are  not  h^nuJUU  holders  for  a  Taluabla  eonsideration. 
The  deposition  of  Robert  II.  Maynard  was  read  ai  the  hearing ) 
in  which  ho  states  that  he  is  a  merehant  in  the  oity  of  Buffalo,  in 
the  Staie  of  Now  Tork.  He  reeeired  the  note  of  Burr  about  the 
middle  of  August,  1856,  at  Buffalo.  He  took  two  notes  of  Mead 
to  Burr  and  Craig,  of  one  thousand  dollars  eaoh;  for  whioh  he 
garo  fifteen  hundred  dollars.  He  knew  Burr  before  that.  lie 
had  married  his  (Burr's)  sister.  He  ^  had  before  that,  nnderstood 
that  the  firm  of  Burr  and  Craig  had  stopped  payment ;  he  did  not 
know  tliey  were  in  Mtigation  with  any  person  at  Beloit,  Wiseoosin, 
(where  they  had  been  in  buainess  as  merohanta)  or  elsewhere.  Hf 
did  not  know  or  inquire  fo^  what  ooosideration  the  notea  were  giren. 
Ho  gare  Burr  his  oheek  on  the  Bank  of  Attioa  for  fifteen  hundred 
dollars,  bearing  date  September  8th,  1866.  He  delirered  thb  note 
to  Cummings  and  Murray,  whom  he  owed  about  fire  hundred  doU 
Urs,  and  told  them  to  eredit  him  with  it'*-to  eoUeet  it  and  eredit  it 
1  him,  and  the  halanee  he  would  take.  |The  aeoonnt  of  Cummingi 
)d  Murray  has  sinoe  been  settled,  and  the  note  b  not  settled  yet* 
he  purchase  of  the  ttro  notes  of  Burr  vus  absolute*    The  note  be 
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kC  CMBbgi  and  Momj  hav«,  bad  ab«at  twanty  or  thirty  daja  to 
ran,  after  be  boaght  k.  The  otbor  nota  had  about  foar  mofitjit  to 
mo.  Barr  attempted  to  aell  tba  notca  at  a  broker's,  in  Buffalo ; 
-  bat  bo  coald  not  aell  them  withoat  an  endortenent  He  then  pro- 
poaed  to  bim  to  tell  the  notea,  at  fifteen  haadred  dollara.  Burr 
••id  the  notea  were  good ;  that  tbo  maker  was  worth  twenty  thoa- 
sand  dollars,  and  had  real  estate  ia  the  State  of  New  York.  Barr 
said  he  wanted  to  pay  aome  eonfidential  debts  with  the  money. 
The  broker  offered,  if  he  (ftlajnard)  woald  endorae  the  notes,  to 
take  them  at  the  nsaal  rates,  of  from  three  to  fire  per  sent,  per 
month  for  western  paper,  which  he  refased. 

The  jodgment  creditor's  bilb  having  been  filed,  while  the  note 
waa  in  the  hands  of  the  judgment  debtors,  Burr  and  Craig,  an 
eqaitable  lien  was  thereby  created  on  the  note  in  their  hands,  and 
on  the  debt  aeeared  by  it,  in  the  hands  of  Mead  the  maker.  Sub. 
aeqaently  Burr,  one  of  the  defcndanta  nnd  one  of  the  payees  in  the 
note,  eommitted  a  fraud  upon  those  creditorsi  and  also  upon  the 
eoart,  by  transferring  the  note  to  Maynard,  in  the  city  of  Boffalo. 
Those  creditors  claim  the  money  collected  on  the  note,  by  rirtae  of 
their  bills  in  equity.  And  they  contend  Uiat  the  note  wu  pot  ia 
dreulation  by  the  payees,  Barr  and  Craig,  fraudulently ;  and  that 
Maynard  wm  not  a  honafide  purchaser  of  it  from  Barr  and  Craig; 
and  also,  that  is  was  not  transferred  to  Cummings  and  M array  in 
the  regular  course  of  commercial  business,  for  a  raluable  considera- 
tion. 

Burr  and  Craig  haYO  not  made  an  answer,  nor  given  any  exp1ana> 
tion  of  the  matter.  Nor  have  they  attempted  to  show  what  was 
done  with  the  fifteen  haadred  dollars  received  for  the  notes.  This 
ease  stands  as  a  bill  in  equity,  at  the  sait  of  the  creditora,  against 
Barr  and  Craig,  and  also  against  Mead,  Cammings  and  Murray, 
taken  aa  confessed  against  Barr  and  Craig. 

The  rule  ia,  ^  that  when  negotiable  paper  has  been  stolen,  or  loot, 
er  obtained  by  duress,  and  b  put  in  dreulation  by  fraud,  proof 
of  these  tirenautancea  may  be  given  against  the  plaintiff;  and 
on  aueh  proof  brag  given,  it  ia  incumbent  on  the  plaintiff,  to  show 
himself  10  be  a  hoUoTi  h^nm  fuU  and  for  a  valaaUe  oonsideratioB; 
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Other* i«e  he  iB  coniidercd  »s  itaniling  in  no  better  titaetion  thaii 
the. former  holder,  in  whoee  hands  the  inetnimcnl  received  the 
taint.*'  Part  onlj  of  thii  principle  b  applicable  to  the  present 
case ;  for  the  note  is  paid— and  the  qneetion  of  the  holder's  title  ia 
raised,  not  to  let  in  a  defence  of  the  debtor,  bnt  to  meet  a  hostile 
claim  of  title  to  the  money,  which  the  creditor!  assert  by  Yirtve  of 
their  bills  in  equity.  That  the  note  was  pot  in  circnlatioo  franbii- 
Icntly  by  the  payees,  -there  is  no  donbt 

I  shall  first  inquire  into  the  nature  of  the  transfer  of  the  note  to 
Cnmmings  and  Murray  by  Maynard. 

It  is  well  settled,  that  if  a  negotiable  note  is  accepted  in  satisfac- 
tion and  discharge  or  eztingnishment  of  a  prerions  debt,  or  liabilityi 
the  person  so  receiring  the  note  is  a  holder  for  raloe,  and  is  pro- 
tected against  equities.  Swift  rs.  lysoii,  16  Peters,  1 ;  1  American 
liOsid.  Cases,  101.  But  tlist  is  not  this  esse.  Maynard  only  owed 
Cummings  and  Murrny  fire  hundred  dollars,  which  he  ordered  paid 
out  of  the  arails  of  the  noto,  and  the  residue  to  be  returned  to  him. 
There  is  no  allegation  that  the  bote,  or  any  part  of  it,  was  intended 
to  pay  future  advances  to  Maynard.  And  it  appeara  that  the 
account  of  Cummings  and  Murray  against  Maynard  haftbeen  settled. 
M  ynard  continued  to  claim  an  interest  in  one-half  of  the  avails  of 
tho  note,  which  he  was  to  draw  from  Comminga  and  Murray  when 
collected.  But  in  the  settlement  of  the  account,  the  whole  noto 
reverted  to  Maynard.  If  the  claim  of  these  creditors  did  not 
interpose,  Maynard  would  be  entitled  to  draw  out  this  money*  I 
am  clear  that  Cummings  and  Murray  are  not  entitled  to  the  money 
in  their  own  right.  If  those  creditors  are  not  entitled  to  it.  May* 
naril  is ;  and  Cummings  and  Murray  may  bo  considered  as  mere 
parties  in  the  record  in  trust  for,  or  for  the  nse  of  Maynard. 

Promissory  notes  carry  their  whole  evidence  of  title  on  their  faco ; 
and  tho  law  assures  the  right  to  him  who  obtains  them  for  valuable 
conRidcration,  by  regular  endorsement  or  delivery,  and  without 
actual  notice  of  an  adverse  claim,  or  of  such  snspicious  circnmstsncet 
as  should  lead  to  inquiry.  The  doctrine  of  iniplied  notice  by  lU 
pendent  h  inapplicable  to  soch  oases  generally  of  nttaohments  and 
garnishee  procesit    Such  proceeding  hai  boon  held  nnatailablt 


CUMMUSOS  AKD  MURRAT  t».  MEAD.  55 

•gaintl  a  ^na  fdt  bolder  of  negotiable  peperi  vbo  ckiira  It  after 
Attaebnent,  before  matvitjy  mmI  witbout  notice.  K%lfftf  n.  £kUr, 
6Uarria,888. 

An  nttaebnent  ia  a  apedal  proceeding,  iaaned  by  enj  eoari 
or  aagietrAte  for  a  debt.  In  n  eaae  of  bankmptej,  notice 
naj  be  iaplied ;  becanae  tbaC  refera  to  the  general  circnmatancci 
of  a  prerions  boUer ;  into  ^  whicb  a  porebaaer  ia  expected  to 
inqaire.  If  a  man  becomea  a  baakrnpty  all  hb  property,  in 
wbiefa  be  ie  bencficiallj  intereatcd,  ia  Tcated  hj  tbe  aaiignment 
ia  tbe  aaaigneea,  b/  relatfon  to  tbo  act  of  bankmptcjr,  ao  aa  to 
defeat  all  intermediate  acta  done  bj  bim  to  diapoae  of  bia  propertj ; 
and  eonaeqacntlj  the  right  of  transfer  of  a  bill  or  note,  ia  in  general 
vcated  in  them  from  tbo  time  of  tbe  act  of  bankrnptcj ;  and  the 
defect  of  title  in  the  emloraer  may  be  taken  advantage  of  under 
tbe  plea  of  nea  atiumpMii*  Cbitty  on  Dilla,  149,  London  edition. 
And  on  page  G18,  it  appeara  that  bilb  of  exchange  and  proroiaaorj 
DOtea  endoraed  bjr  a  benkrnpt  after  bo  bad  dishonored  billa,  and 
been  otherwise  irregular  in  bia  paymenta,  may  be  retained  bj  the 
endoracr,  anlesa  it  were  known  to  him  at  the  time,  that  the  inaol- 
rency  of  tbe  bankrupt  Iran  decidedly  a  general  inability  to  anawer 
Ilia  engagementa. 

Tbe  proceeding  ia  equity,  by  judgment  creditora'  bill,  ia  not  a 
commiaaion  in  bankruptcy,  but  in  effect  aa  to  the  property  of  the 
debtor,  it  ia  aimiUr  to  it.  In  both  cases  the  property  of  the  debtor 
ia  a  fund  in  court  for  the  payment  of  debt.  The  court  retains  pos« 
cession  of  tbe  fund,  for  distribution  among  creditora  according  to 
principlea  gorerning  the  proceeding.'  And  while  the  property  ia  in 
the  caatody  of  the  court,  no  sale  of  it  can  be  made,  either  on  exe- 
cution, or  otherwiae,  without  leaTc  of  the  court.  By  thia  proceed* 
ing  ia  equity,  all  the  eatate  of  the  debtor  ia  bound  from  the  filing 
of  tbo  bill  end  feerrice  of  proceaa,  and  b  Tirtoally  aequestered.— 
Even  a  jadicial  sale  of  real  eatate,  under  execution^  upon  a  prior 
judgment  b  raid;  Wuwatt  ts.  Sampten^  14  Howard,  62.  Thb 
proceeding  agataat  failing  merchants  b  aa  common  here,  aa  bank* 
mpt  commicaioaa  in  Bogland.  But  whether  aa  eudoraee  b  pur* 
okaacr  of  A^tlaUe  papor  of  a  nerchanti  afUr  the  filing  of  a 
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eretlitin'  bill  agAbsl  %  ptjM  or  esdon«r»  tbotld  be  bild  !•  tUal 
in  the  same  eitiietioB  ts  the  eftdonee  of  a  banknipt,  I  need  not 
dGtcrmino.  Thie  proceeding  ftlnott  amfomlj  foUowe  ibe  feilere  of 
mcrcftntite  firme ;  uid  il  it  oonfiBod  to  tbe  eireutt  courti  of  tbe  Btele^ 
eod  to  thie  court. 

Burr  and  Craig  irero  merchaati  la  Beloiti  ia  thie  State,  and  May- 
sard  iras  informed  that  the  firm  had  etopped  paymenty  at  the  time 
ho  purchaaed  the  notea  of  Barr,  and  therobj  he  eapplied  him  with 
monej  to  pay  confidential  or  preferred  debte  of  the  firm.  One  note 
waa  payable  thirty  daye  after  the  date  of  Maynard'a  check  for  the 
porcbase  money ;  and  the  other  had  bat  three  montba  to  ran  after 
that  date.  The  aaaal  rate  of  diacoant  of  weatern  paper  waa  from 
three  to  five  ptr  rent  per  month ;  bat  the  rate  at  which  theae  notee 
were  purohaaed  waa  tm  per  emU,  per  months  apoa  the  aaearance 
that  the  maker  waa  perfectly  good  and  owned  real  eetate  is  the  Stole 
of  New  York. 

Unleae  a  note  ie  taken  in  good  faith,  for  a  Talaable  conaideration 
and  withoat  notice,  the  holder  ia  conaidered  aa  being  in  privity  with 
the  endoriee.  Tbia  privity  ia  created  when  the  note  b  taken  ander 
toapioioits  oireumatonoee,  each  as  ought  to  have  pat  the  endoraee  ca 
bis  guard,  and  would  have  alarmed  a  man  of  ordinary  pradenee.— 
Such  ia  the  rule  of  the  American  caoee  generally,  and  of  the  eaily 
English  easea  \  bat  it  ia  rcetricted  by  later  Engliah  eaeee,  to  each 
circumstoncei  aa  not  only  ahow  groea  negligenoe  on  the  part  of  the 
endorsee,  bat  actaal  malafidti ;  1  Smith'a  Leading  Cases,  la  notes, 
447,  Jto.,  and  cases  there  sited* 

I  do  not  think  there  is  any  dififtrenee  in  principle,  whether  the 
eireumsUnoea  of  aospioion  arise  from  a  note  over  due,  or  a  bill  ^a- 
honorod,  or  from  marka  or  charactere  on  the  faee  of  the  paper,  aa  la 
FaraU$  va.  BrtnUy^  14  Petera,  818 ;  or  from  fiMto  communicated 
and  made  known  dtkwr%  the  paper.  Uaynard  had  notice  of  the 
general  inability  of  Burr  and  Craig  to  pay  their  debte,  which  would 
defeat  his  claim  to  the  meney  as  againat  aa  aaaignee  in  bankruptcy. 
He  had  notice  of  auficient  lasts  to  induce  hfaut  aa  a  prudent  man, 
to  inquire  mora  into  the  cireamstaaees  of  Burr  and  Craig,  before 
purchaaing  the  notes.    From  the  aotiae  he  had|  aad  the  eatraordi* 
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naiy  dUeouot  allowed  bj  Burr,  tb«  tnspaeion  of  %  pfudent  and 
carefol  man  would  natnralljr  be  ezeited ;  and  be  abonld  feci  it  bis 
dtttj  to  ask  qaestions,  vbicb,  in  tbe  ordinary  and  proper  manner  in 
vlicb  trade  is  eondneted,  be  ougbt  to  ask  respecting  tbe  bolder *• 
circamataneefl. 

To  protect  tbe  endorsee,  a  raloable  consideration  paid,  with  due 
and  reasonable  caution  is  ncoessarj.  If  Maynard,  after  receinnj 
aotiee  of  tbe  failure  of  Burr  and  Craig,  and  tbat  tbe  notea  vere  for 
sale  at  a  discount  of  t4*  per  cent,  per  monthy  to  paj  preferred  debts 
liad  inquired  of  Burr,  be  migbt  bare  learned  of  tbe  proceedings  in 
this  oonrty  and  of  tbe  escape  of  Burr,  from  tbis  juris4liction,  to 
aroid  the  aerrice  of  process,  and  tbe  assignment  of  bis  property  to 
a  receiver.  To  place  Majrnard  in  tbe  most  faTorable  position,  be  b 
a  Tolantary  purchaser  of  tbe  note  for  a  valuable  consideration ;  but 
not  in  good  faith,  as  bo  did  not  use  the  caution  neceasarj  to  inform 
himself  of  the  circumstances  of  Burr  and  Craig,  the  payees,  and 
of  their  right  to  negotiate  the  note. 

So  far  I  have  treated  Maynard  as  a  stranger  to  Burr ;  but  he  wu 
not.  Burr  and  he  are  brothers-in-law.  Maynard  could  legally 
purchase  a  note,  or  any  thing  else,  from  his  brother-in-law ;  but  tbe 
relationship  exbting  between  them  is  a  fact,  which  holds  bim  to 
stricter  proof  of  tbe  honafde^  of  tbe  transaction,  than  is  required 
of  a  atranger,  when  the  right  to  make  the  negotiation  is  disputed 
by  creditors.  The  transfer  of  property,  by  a  relative  in  failing,  in 
embarrassed  mrcumstancee,  to  a  relative,  is  a  suspicious  cireum* 
stance,  tbat  must,  in  all  cases,  be  clearly  and  saUsfaotorily  ox* 
planed. 

The  money  will  n«4  be  paid  to  Cummings  and  Murray,  but  to 
thtio  creditora  of  Burr  and  Craig. 
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•  Moar  Nrrit  of  cnqlism  OAtcti 

BIIIIO  A  nUBOriOS  pW  AAIVOOBO  VOtNTt 

B«p«rl«d  tlBM  U«j  111,  1667.* 

Cahdlsr  «•.  TiLLin.  ^23  Boav.  SOS. 

**  If  006  MMtttor  doM  ftnj  Ml  whieh  enabUt  Ut  co-osocutor  to  obtain 
ioie  poMotsioa  of  money  belonging  to  the  testator's  estate,  whioh,  but  for 
that  aety  he  eonid  not  hate  obtained  poasession  of,  and  this  nonej  is  after- 
wards misapplied,  tbe.  eieentor  who  ihns  enables  his  eo<eseentor  to  obtain 
■possession  of  the  monej,  is  liable  to  make  good  the  loss."— iVr  Sir  John 
Bomill7,M.B. 


Jonirioir  es.  Niwroir.    II  Hars,  100. 

JSxecutori'^AMalt  i^potiud  with  Banken    LiahSUtg  en  Bankrupit^  ^ 

BanUtrt, 

The  testator  died  in  Msj,  1842,  having  at  thai  time  a  bsUoee,  rather 
less  than  usual,  at  his  bankers,  of  X3,243  12s.  The  ezeentors  paid  further 
sums  into  the  bank  to  the  aooount  of  the  estate,  and  also  drew  out  snob 
sums  ns  thej  required ;  so  that,  on  the  bankruptoy  of  the  bankers  on  tbe 
10th  of  January,  1848,  there  was  in  their  hands  the  bslanee  of  £2,056 : 
17:  11,  belonging  to  the  testator's  estats,  npon  whioh  the  ezeentors 
leoeived  diTidends  to  the  amount  of  £1,028 :  8 ;  8,  whioh  they  had  dulj 
aooounted  for  as  part  of  the  testator's  estate,  bj  which  the  loss  eeeasioned 
^  by  the  bankroptey  of  the  bankers  was  reduoed  to  £1,088 1  9 :  8.  It  was 
found  by  the  Master,  "that  *here  were  not  any  purpoees  of  their  trust 
whioh  rendered  it  neeessaiy  for  the  executors  to  retain  the  balanee,  or  any 
part  of  it,  with  the  bankers :"  it  was  held,  howerer,  by  Sir  W.  Page  Wood, 
V.O.,  thai  the  ezeouton  were  not  liable  for  the  loee.  "Noeass,"  said 
his  Honor,  **  has  been  eited  in  tbe  argument,  nor  do  I  know  of  any  ease, 
in  whioh  exeeutors,  who  hate  merely  lefl  moneys  belonging  to  the  estate 
in  the  hands  of  the  bankers  of  the  testator,  for  a  period  of  no  mon  thai» 
nine  months  after  his  deoease,  bate  been  held  \iMt  te  make  gdod  the 
ftind  leal  1^  the  failure  of  the  bankers.    The  exeeutors  are  ne  duubl  bound 

•  Uw  MsfftfhM  for  Aegoat,  1837,  ^  Stl 
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to  txaroiao  tlieir  jodgneBl  «b  th«  tafetj  of  iIm  p)M«  of  dopotil,  wWlbor  it 
bo  that  vbieh  tbo  losUtor  had  m  bis  Ufotioio  eboteo,  or  wholbcr  it  bo 
aeloetod  bj  tboaaelrcf ;  aad,  wboro  •  Ion  nafortooololj  boppeooi  tbo 
qoofltioa  noat  alwajra  bo,  bow  far  tbo  esMOtora  oioat  bo  bobl  to  bo  aaiwei^ 
ablo  vndor  tbo  cirennataooes  of  ibo  eaaa.  Now,  wbat  aio  tbo  tmsta  and 
dotiflo  of  tbo  oxoeutors  f  Tboj  bavo  fint  to  paj  tbo  dobta ;  Mooodlj,  tbo 
logaeioo;  aad,  tbirdlj,  to  band  orer  tbo  ranaindor  to  tbo  rMiduarjr  legatoo. 
Tbej  afo  allowed  bj  tbo  rnio  of  law  obo  joar  boforo  aatiafjrinf  tbo  cUima 
of  partiao  udor  tbo  wiU.  Tbero  ia  no  donbt  tbat  a  caao  majr  bo  snggeatod, 
in  wbieb  a  roiy  larga  baUnoo  of  tbo  oatato  nay  bo  in  tbo  band*  of  tbo 
bankcn,  npon  wbiob  thora  ia  no  probabilitj  of  anjr  fnrtber  demand  ariaing, 
•nd  In  wbieb  tbo  oxaeatora  may  well  bo  ackod  wbj  tbejr  do  not  dittribato 

tbo  cstato. If  tbo  oxcontora  in  tbU  oaao,  b'aving  no  directiona  to 

invent  tbo  balaneo  of  tbo  oatato,  liad  tboogbt  proper  to  do  ao,  tbcj  wonld 
olearlj  bavo  bean  liablo  to  tbo  reaidoarj  logateea  for  an j  loaa  on  a  reaalo 
if  tbe  fnnda  liad  fallen,  and  the  fall  torn  wbiob  waa  inreatcd  aboold  bate 
bappenod  not  to  bo  raaliiod.  Tbo  only  eonrao  tbo  exoentora  eould  boTO 
taken,  woold  bare  been  to  pay  tba  balanoo  over  to  tbo  raaldnary  legatcca. 
Tbero  weto^  it  appaan,  oxpenaea  of  tbo  oxecntorabip  to  bo  met,  wbieb 
aftorwarda  amonntod  to  abont  £550;  and  tbero  wore,  at  tbo  timo  of  tbo 
lailvK  of  tbo  bankera,  tbreo  or  fonr  montba  yet  remaining  of  tbo  dmo 
wbiob  tbo  law  allowa  to  tbo  oxeeutor  to  wind  np  the  teatalor'a  eatata. 
£ieeaton  cannot,  in  tbo  natoro  of  tbinga,  bo  aoppoaod  to  bo  acquainted 
with  all  poaaiblo  dobta  of  tbo  toalator  wbieb  may  appear;  and  I  do  not 
tbiak  tbat  in  tbia  eaao  tboy  wore  bonnd  to  bava  diatriboted  tbe  balaneo  of 
tbo  oatato,  or  to  bavo  lemovod  it  from  tbo  bank  before  tbo  time  of  tbo 
baakraptaj.'* 

Pollock  aa.  Lum.    11  Hara,  S06. 

In  tbia  caao  an  injnnotton  waa  granted  by  Sir  W.  Page  Wood,  V,C.,  to 
Katnio  tbo  dofinidant  from  bnming  any  brioka  on  a  piooa  of  gronnd  abont 
axty  yaida  from  tbo  bonao  of  tbo  pUintiir,  otbor  tbao  tbooa  wbieb  were 
acCnally  bnming  in  damp,  and  not  to  aootinno  snob  burning  beyond  a 
wuk  from  tbo  data  of  tbo  ii^nnotion :  tbo  plaintiib  nndertaking  to  proceed 
witb  tboir  aotion  at  tbo  tbon  preaent  aaaisea,  and  to  abide  by  ancb  order  aa 
tbo  eonrt  might  make  ftr  payment  of  any  damagaa  wbieb  thtpM  ariao  to 
tbe  defendant  in  ooaaeqnonee  of  tbo  order.    "  Kvory  eaaa  of  alleged  nni- 
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51006/'  nid  hSf  HoDor,  "nitod  a  misad  qiuition  of  law  a&d  faet  E^eiy 
trtdo  a&d  ooovpation,  oallod  ioto  exittoneo  to  mpplj  the  wants  of  cirilixad 
life,  wbather  In  tbo  eonatrnotion  of  dwoHingf  or  otbarwbe,  moat  be  law- 
full  j  oairlcd  on  lomowbero;  and  tbereforoi  irrcspeotiTO  of  tba  eirenn- 
atanoca  by  wbicb  U  was  farroandad,  l^eoald  not  be  proaonnced  a  naiaanca. 
Tbo  plaiotiiT,  to  racoeod  in  a  oonrt  of  law,  mnit  prora  firat  damtmum  and 
tben  injuria,  Ibo  obienratlon  of  Lord  Eldon  in  tba  caaa  of  tba  Dmkt  nf 
Cha/nm  ta.  Eittiord,  (Amb.  160,  n.  2,  Blunt'a  Ed.,)  would  aaem  to 
imply  tbat  ba  tbougbt  it  doabtful  wbetber  brick-boming,  oven  canted  on 
netr  dwelliogm  wai  legally  a  nniianca.  Tbat  it  ia  a  nnitanee  under  aoma 
eircumstanoee  waa  ettablisbed  bj  tbe  deeiaion  'of  tbe  Yiee^baneellor 
Knigbt  Bmoe  in  tbe  ease  of  Walttr  va.  Seffe,  (15  Jnr.  416;)  and  in  tbia 
OftM  tbcre  was  positive  eridence,  on  tbe  affidarita,  of  tbe  i^jnriooa  effceta 
wbieb  tbe  operation  complained  of  bad  prodaoed  on  tbe  state  of  bealtb  of 
two  of  tbe  plaiotiils  and  members  of  tbeir  familiea;  and  tbe  &ct  migbt 
also  be  adrertod  to,  tbat  tbe  plaintiffii  bad  been  in  tbe  oomplcte  enjoyment 
of  tbcao  bonsea,  witbont  any  brick-burning  in  tbe  neigbborbood,  nntil  tb4 
operationa  bad  been  commencod." 


Iir  MM  RiCKiT'a  Trust.    11  Hare,  299. 

Legacjf^MiadeacriptUMk  of  Legatee    Evidenet, 

A  legacy  was  given  by  tbe  testator  to  bis  "nmm,  the  daughter  of  Au 
Jot*  titter  Sarab."  It  appeared  tbat  the  testator's  deoeaaed  sister's  name 
was  Sanb  Ann,  and  tbat  sbe  bad  left  only  one  child,  a  toi»  named  William 
Wand,  and  tbat  be  bad  no  niece  answering  tbe  description  contained  in 
tbe  wUl.  It  was  held  by  Sir  W.  Page  Wood,  Y.C,  tbat  William  Wand 
waa  entitled  to  tbe  legacy.  **  The  tesUtor,"  said  bis  Honor,  "  in  the  will, 
alludea  to  tbe  (act  of  bia  sister  Sarah  being  tben  dead,  by  referring  to  her 
aa  bis  *  late  sbter  Sarah,'  and  tben  be  intimatea  tbat  tbe  legacy  ia  intended  - 
for  an  objeot  who  must  be  living  at  the  date  of  bis  will,  and  muat  be  a 
child  of  a  sister  who  was  then  dead,  and  of  a  sister  who  bore  the  name  of 
Sarah.  All  these  conditions  of  this  description  concur  in  tbe  person  of 
William  Wand ;  be  is  also  tbe  only  child  of  Sarab,  snd  I  do  not  think  that 
the  fMt  of  bis  being  a  male,  instead  of  a  female,  ia  of  sufficient  weight  to 
exclude  bim  frcm  tbe  benefit  of  tbe  gift.  The  case  before  Lord  Langdale, 
R^aU  VB.  Samman,  (10  Bea?.  586,)  is  a  much  atronger  ease  than  the 
present" 
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Married  Vrmmmm-^timctrmommrg  Imtereai  of,  m  Pen^mt  Property,  mitjtti 
19  her  Mm  Lt'fi  latere^  t9  her  ee^raf  Cm—liai  m  f&tcer  t9  Alien. 

A  nvricd  woowa  being  ctttitlod  to  «  foad  timaifMTfd  wto  tbe  ■•»« 
of  tnutees  apoo  tratt  for  kcr  abooivtoljr,  and  tk«t  iho  diTideodo  tbooM  bo 
bthl  aad  applied  lor  ber  ocpaiaU  aao  for  life;  it  wee  bcld  b/  Sir  JobD 
BoBilljr  M.R.,  tbat  ebo  ooald  oalj  diepoeo  of  ber  life  iaterett,  and,  m  ber 
iatercaft  bejoad  tbat  vat  rereraioaarjr,  aba  ooald  act  diepoee  of  IL  A 
trasleo,  Iberefore,  wbo  bad  at  ber  requeel  adraacri  tbo  wbole  fund  to  ber 
baebaad,  vberebj  it  vao  loet»  wai  bold  Inble  to  replace  it,  iadenaifjriag 
biBtelf  as  far  ae  bo  vao  able,  oat  of  ber  life  iaterctt.  "  Here/'  aaid  bio 
HoiHV,  '*  ia  a  fand  gifoa  to  tmetoea  ia  tratl  for  tbie  ladj's  at parate  aae. 
Vitb  revpfd  la  tbat  aba  b  a.,^aM  oo/c,  tbe  baa  tbe  power  of  diepoeiag  of 
it.  Sabjcd  to  tbat,  it  waa  gifoa  to  ber  abeolatelj.  8bo  bad  tbea  tbo 
Moplo  revoreioa  ia  tba  aetata.  Tbero  b  ao  (faeetioa  bat  ibat,  if  tbat 
laroiaitia  bad  boea  gitoa  to  ber  for  ber  eeparato  aee,  ebo  eoald  bare  die- 
peeed  of  tbal  rateieioa.  Stmrgie  va.  CWrj^  (13  Voe.  100,)  aad  aoreral 
alber  oaeea,  dotoraiao  tbat  aba  coakl  tbco  diepoeo  of  tbe  life  oetata  aad 
tbo  raremoa,  beeaaae  aba  b  auido  a  /mu  eoU  ia  rcepeet  of  botb,  aad  bM 
aa  eaeb  tbo  power  of  diepoeiag  of  botb ;  aad  altboagb  tbej  do  aot  oealeaca, 
to  B90  tbo  oapreorioB  of  tbo  Y ieo  Cbaaoellor  of  EagUad  ia  tbe  caae  referred 
to  (iKf//  re.  //j^aaia,  II  Siai.  605,)  ebe  bad  tbe  ebeolato  powet  of  di>poeal 

ovartbowbolooftbofaad. Tbe  ladjr  ia  tbb  eaea  bae  tbe 

power  of  dbpoeiiioa  oror  tbo  ooe  eatato  dmring  emeeiimn,  aad  tbo  bae  no 
power  of  diepneitioa  oror  tbo  otber  uatil  ibe  b  Jiteoeert,  wbea  ebo  aeqairra 
tbo  power  of  dbpoeiag  over  tbo  otber.  .  Bjr  wbat  poeeibilitjr  oan  tbo  lael 
of  tbaeo  two  oeialei^  or  latbor  two  iateretta,  being  nailed  ia  tbo  aaae 
pevMm,  giro  ber  an  iatereat  oror  tbo  rerenlon  wbicb,  taboa  bj  ileolf,  ebo 
doea  not  pneeeief  Ko  oaae  waa  oited  to  aio  to  remove  tbb  diftAllj. 
Ouea  are  oilod  wbbb  ia  aij  opinion  go  aiaob  fortbor,  ae  WhOlk  re.  IJem- 
niag,  (U  lloav.,222,  2  Vk  7S1,)  baforo  Lord  Cottoabam,  wbora  tba 
latereaia  wore  of  tbo  aaso  <taaUtj,  bat  tbo  one  bad  been  iranelorred  to  tbo 
otber  fur  tbo  parpooe  of  OMking  tboai  oealeeee.  Lerd  Cotlonbaai  eaid  bo 
woaki  aot  allow  ber  to  dbpoee  of  tbo  propertj*  Bat  bora  tbejr  are  of 
daffefeat  qaelitica;  tbo  oetato  for  life  b  for  tbo  aeparato  aae,  bat  tbo 
revoiaioa  b  aollbr  tba  aeparato  nee;  it  b  to  ber  abeolatelj,  tbal  b  to  aaj^ 
h  b  onlj  lieblo  to  bo  dbpcaed  of  bjr  tooM  inetmaent  wben  ebo  b  ifiaeoeon" 


M  MotMf  nrauw  »aottni«a 

HlMMMNI  Ml  TvflR*    I  .K*  4  /•!  1M« 


Hm  MiImi  I»  tiib  mm  b  m  apl  lllMlmtkw  af  Ckt  itrttiMM  mWk 
mhkk  mui$  9i  tqvi^  ^ttfttl  triitiii  Ami  Mtliltg  •  pMH  In  m|  «ij 
MMMitA  wllk  iMr  iMtU  TkeMi  •  MMlgigM  9omnf9i  Mftei«  imI 
MUtMi  mVImI  H  iMwnbMMM)  lb«  lit0Mtl  of  wlibli  m«M  IkMi  tikitiM 
Iht  retUi  !•  IraiteMi  vpcw  Hvtl  fit  bit  Mtditort.  TU  MortfigMt  ftflMi' 
wards  MipU/td  WalMti  mm  af  Iht  lnitHM»  m  IWir  tfMl  !•  aolleei  tba 
NiiUi  tl  WM  ImM  Vjr  Sit  W»  Pift  WoM|  ?.0.|  Unl  1m  mM  Ml  W 
•Uovtd  IV  mmmImIm  mi  if  Iht  Mato» 

••  I  ^  Ml  ibU,^  mM  hit  QMMf^  ••  Ika  H  ll  MMfMMl  fcr  •  IffMlM  M 

MMj^  imIi  •  pmIUmi  •wi  H  rtiM  •  Mm  ti  tnnk  m  ItMaiM  mI«M| 
»oWm  Umm  M  Utm  fwytoMftf «  mMtmI  UmI  Im  iImUI  hat«  MMpM* 

MtiM,  M  Mttll  •  MM  ii  IMIMlly  M  VmM  jMtIf/  Mttll  •  tltllli  H  Malt 

^  a  MortgagM  la  paMaailas*  B«l  Iha  yanaM  la  <latatMlM  whattuM  m 
•al  Umm  waM  avail  a  aanMltyi  m  la  anka  aaali  a  MalMal  h  tbla  aaaai 
waaM  ba  Iba  iraiiMi  llMMalatib  af  wImm  Wataaa  vM  aM«  Ha  aravM 
Uva  ta  daaMa  aaMaiaiag  tha  aaaiailniaa  la  ka  allavad  M  lilMaalf.  TlM 
aaM,  UMrafara,  UXk  wiilila  Iba  prlaeipla  UM  dava  hj  iMa  aa«H}  fta«a|]ri 

SuioHT  M.  LAWaoii«  t  K.  4  /.|  iDl 
IVMilwn»£tMcalan  ■  iga/a  «i  ai  aftisAi^a^  /afa/iy  ••  Ii  IfS^  IH^Mr. 
Ii  WM  atlabliaba4  and  aalod  apat  Ma  gaaaial  rala  hf  Laid  RMaa, Ihal 
a  pUiaiif  praaMdiag  agalaal  aa  atacaior  or  Uaalaa,  la  aidaa  la  akala  aa 
laqaifjr  m  la  wllfal  aaglaal  m  itlMlt,  aiaai  ataf  aa4  paata  al  laaal  aM 
aalaf  villWI  MglaalMMaalli  la  Skiffhtn.  £ciMMa, apa« Iha aadMrit j 
af  Onpa  fa.  Oarfcff  (S  Da  0 ,  liaa.,  aad  0^  Wtp  SM,)  ll  «m  aaalaadad 
lhaltlMff«la«Mlakaaalaf|o4|  m  I1mI»  wbeaatM  Ibaia  «m  aa  ateiariaa 
by  aaaaalara  m  liMlmaf  aarlala  dabts  barlag  baaa  im  M  Iba  taatataaal 
Iba  UaM  aC  bia  d>aMai,  aalaM  Ibaj  aaaM  prava  al  Iba  bMrfag  af  tba  m«m 
Ibal  Iba  irbela  af  iboM  dabta  bad  baaa  taMltad  la  Iba  IaMp»  iba  plalalif 
vaaMbaaallUadMaaiaqairj.  Sir W.PiigiWaad,TO-f^^^*r*^^ 
^•Ibai  Iba  rala  laid  dova  hf  Laid  BMaa  avgbl  la  ba  adbaMd  M)  aad  ba 
aild  ba  VM  aaMad  IbM  Load  Jaato  Kaigbi  BraM  aataa  lalaadadi  la 
CUpt  tat  OBfta^  la  daparl  Ima  Iba  rala.    fbM  lUi  «aa  iba  aaM  «M 


tfcbt    <Fit  httoMt,  If  tk«  anfiiliM  U  tlwi  •  Mm  if  dlfiOQ  im  Wm 

H  VM  lofft,  t«4  tel«  tki  liMii  betriDf  m  l1i«  Icm,  Hms  Iki  tt Mtaw  vRt 
ho  Mpplicd  s  Mid,  whi«  It  m«m  baek  to  tlM  tMHy  M  itqiirjr  M  to  willU 
Miiall  BM/  U  dirtetod^'  !■  other  words,''  tddod  kk  Homt^  •«  j^i  Mtjr 
fttbe  jTovr  onaicot  opmi  ooj  Itea  or  itoMi  jro«  cbooio  to  It  opoe,  oo  o 
lyoiio  iaotaooo  of  wilM  tcglerl  or  dcftolt  And  if  yoi  Moko  ott  •  OMO 
ai  ovopieifis  «■  tho  aiiod  of  Um  ooarl— If  It  lOMdoo  dooblAil  wbotbor 
wlir«l  Begkei  oad  dtfiioU  hoTO  oot  beto  oofli«iillod-*lboi  pm  fmf  Iwff 
tbo  iiiff|ttirjr  lo  qvcoiioo.  Bot  It  b  cl«r  It  wm  Mftr  ktoedod  to  iltor  tbo 
Iw  M  tyo  io^oot  M  Uld  down  Vjr  liord  Kldoa.** 

DimJi  M.  CoKLH.    11  llaro,  IM. 

VUmmiarnf  fnui^Uef  Deehftaim  •f  htfntiom  H  ifioMi  finfiHp  4m9 

HOI  ttowoiil  10  XMoraliM  ^  thut, 

n«  oldcat  OBB  of  0  toilator,  o«  tbo  do/  of  Ibo  foooml,  ooaiioolctlod  to 
tW  fiioiiljr  bio  detmilottloo  to  dirido  tbo  Oitoto  (tbo  wb«iU  of  irbkb  bo 
ft0ok  hj  iba  will)  oquall/  bolweto  bimfolf  tod  bli  brotbort  iod  aitton; 
•ddiag .  tbot  bo  propooed  to  aell  overj  tblng  lo  ofdor  tbat  It  algbt  iot  bo 
•M  tbot  bo  bod  takco  aoro  tboo  ooj  of  tbo  otben.  Bo  tftorwaido  iobi 
•ooM  peronoal  cbtttoli,  and  bocano  bimaelf  tbo  piiKhaaor,of  tbo  boMo  la 
wbirli  Ibo  tcatator  lifod,  at  a  a«a  itad  or  aaioatad  to  bj  tbo  rtat  of  tbo 
Cuwflj—- tbo  bnaband  of  a  narriod  aiater  ba?log  aigood  a  doeooMSt  oaprcfO* 
log  «Mb  aaaeot  oo  bar  bebalf. 

la  waa  bcid  bj  8ir  W.  Pago  Wood,  T.O.,  tbat  wltb  raapeot  to  tbo  pro- 
pert/  rvmaiftbg  oodifldcd,  tbo  oldeat  aoo  bad  not  daolarod  o  eonplrto 
Inwi  io  faTorof  bia  brotbera  aod  aiatanj  bot  tbat  bla  oiprMaloa  uf  as 
lalooiMO  to  dirido  it  aaoootod  to  a  mero  nudum  /lacftifli,  wbiob  would 
aoi  bo  ooibread  io  tquUj,  ^  I  agrea,**  uid  bia  Hooor,  **  tbat  it  la  not 
itj  tbat  tba  prtciaa  wordi  *  tmai'  or  *ooofldcooa'  abovbl  bo  oard,  ia 
t«  araato  a  tmst,  aad  tbat  aoj  otpreaalono  will  aofloo  froai  wblrb  II 
y  claor  tbat  tba  part/  oalog  tboni  eooiidofo  hlnaolf  a  tnMlco,  tad  odnpta 
IImI  choroeter.  Wltb  regard  to  pcTMoal  aatate,  it  la  oot  otoo  accfMirj 
tbai  tbo  iotootioa  abmild  ba  aipraaacd  lo  wriliog,  bat  a  troat  May  bo 
apoatod  by  porol.  If,  bowofor,  tbo  caM  bo  ono  of  doobt  or  diflculiy  apoa 
Iba  wordo  wbkb  bavo  boat  aoppoaad  to  bavo  beea  oaod,  tbo  coort  will  git o 
#a8gbl  lo  tbo  aoaaidofotioa,  tbat  tbo  worda,  aot  bolog  coaioilllod  to  wriiiog 
im  mmj  dcialto  oad  aaqaaatioaabla  fors,  aiajr  ool  bo  tbo  doliberalelj 

oftbopofft/.    Load  Sldoa|bcw|P«r«f  Pjfo^advorto 


G4  -XCBHT  BKQU80  DBCIUOlCf. 

Mpeeiull/  to  the  fiwl,  thai  tbo  testator  had  io  tbal  omo  'oonMittod  to 
writing'  what  ho  thooght  a  raflieieat  doelaraSaoB,  that  ho  held  that  part  of 
tbo  oatato  in  trust  for  tho  aanttitant,  •  •  •  No  asthorit j  has  boon 
cited,  oor  do  I  thioh  oao  bo  fouidy  thai  apoa  oipitssioiis  not  ivportiBg  a 
dotemiaatioo  to  hold  pcoportj  apos  trasi  for  others^  bat  iaiporting  aothing 
more  than  a  doteraiiiiatioii  to  diildo  it  aaMAgsl  saeb  other  peraoos,  it  eaa 
bo  held  that  saeh  oapnasiou  oonalitnto  a  trast,  as  distingaisbed  froai  a 
ncro  promiao  to  give."  After  coasidoriBg  whether  iheie  was  a  deebiatioB 
of  tmsty  or  a  mere  proaiise  to  give,  his  liooor  added,  *'Tho  ataMsl  thai 
oan  bo  nrgod  in  behalf  of  the  plaintiff  is,  Chat  the  deebfation  of  the  defend* 
ant  in  this  cass  is  t^vocai)  bnt  that  is  not  soficioAt  to  establish  the  title 
which  he  eUiius.  I  think,  bowoTor,  that  tho  OTidenoe  of  what  took  pbco 
prspondcrales  in  fiiTor  of  thora  being  nothing  noro  thaa  a  prsssiao  to  giTO^ 
and  Dot  anj  tmsl  declared." 


MoiiiAiiD  s«.  RicnABDOoy,    22  Dea?.,  506. 

iff/warliVm — Vfttnrhane$  o/  Grape§  pmrAamd  tW  ArpsfniVjr. 

Sonic  persons  bad  porehssed  graTCs  from  the  tmstees  of  a  bnrial-gromd 
in  per  pet  ait  J,  bnt  no  grant  was  eror  etoevted  to  then,  and  the  sole  ovi- 
dence  of  their  title  was  a  receipt  for  the  porcbaso-aionej,  stating  the  natnm 
of  the  sale.  Tlie  bnrial-gronnd  was  afterwarda  clooed  by  an  order  of  tho 
Qneen  in  Council ;  bnt  it  seems  thai,  nnder  the  6tb  sec  of  15  and  10  Viei. 
c.  55,  the  Sccrctarj  of  State  for  the  Home  Dcpartnicnt  Is  empowered,  in 
eases  oi  primtf  right,  to  permit  burials  in  fsmilj  Taults,  notwithstanding 
the  ground  has  been  discontinued  to  bo  used  for  burial  purposes  goncrsUy. 
It  was  held  by  Sir  John  Bomilly,  M.R.,  that  the  plaintiffs  wen  entitled 
to  an  injunction  to  restrain  tho  trustees  from  injuring,  defacing,  and  oblito* 
rating  the  graves  of  the  plaintiffs  in  the  borial-groudd,  or  any  of  them| 
and  from  renin? ing  any  of  the  grarcstooes.  "  This  order,"  said  his  HodoTi 
« will  not  however,  in  tho  slightest  degree,  prevent  the  defcndsnts  fhwa 
making  such  use  of  the  rest  of  the  burial-ground  as  they  may  bo  advised 
to  be  fit  and  proper,  with  regard  to  tho  existing  etreumstancos  of  jhc  oaso. 
The  rights  of  the  plaintiffs  do  nol  extend  to,  or  iii  my  opinion  affoet,  this 
part^of  the  ground ;  they  havt  nothing  to  do  therewith.  It  b  admitted 
that  they  have  no  legal  right,  and  thdr  equitable  rights  being  confined  In 
a  right  of  burial  in  a  partioular  spot,  whenever  the  Secretary  of  State  fbr 
the  Home  Department  shell  think  fit  to  give  such  leave." 
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ON  THE  DOCT&TNE  OF  USES  AS  AN  ELEMENT  OF 
OUB  LAW  OF  CONVEYANCES. 

IEO0in>  ABnotB. 

TIm  ewlj  colonbU  of  thb  eonntry  brought  hither  with  them  tb«< 
TirioQt  modes  of  omreying  reol  estate,  at  that  time  in  use  ia  Eng- 
land.   This  is  apparent  from  the  Uoguage  of  numerous  aneient 
statutes ;  some  of  which  dutinetlj  rceogniseJ  feoffment  at  common 
law  as  a  ralid  oonTojanoc,  while  others  hare  mentioned  hsrgain 
and  sslo  as  a  iMthod  resorted  to  for  transferring  propertj; 

Notwithstanding  that  legisUtion  in  the  States  has  prescribed  and 
limited  the  operation  of  deeds,  these  statotoi/  regulations  hare  not* 
beea  held  to  sapcreede  or  abolish  the  modes  of  convejanoe  at  com- 
mon law,  nor  hj  waj  of  nse;  and  there  is,  at  this  daj,  an  almost 
vurersal  recognitioB  of  the  English  doctrine  of  nses,  as  an  im«. 
portam  dement  of  the  American  law  of  conrejaace*    It  is  reqni* 
site  to  a  istisfsetory  oonsideration  of  the  subject  before  ns,  that  we 
should  ascertain  preeiselj  the  nature  of  the  English  doctrine,  before 
precieediBg  to  inquire  into  the  manner  and  extent  of  its  applicatbn 
to  zesl  estate  in  this  country ;  and  no  better  exposition  of  its  prin* 
cqplea  esa  be  gifsn  than  will  be  found  in  its  own  hbtory,  from  the 
period  of  its  ongiBaladYBoeeaMnt,  down  to  the  passage  of*' 
6 
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bntfd  ttetoU  m  tb«  reign  of  Henry  Yllly  #ltftfh  bj  eieoatiog 
into  poeseeeion,  maj  be  nid  to  haTe 

•«TwB'd  thta  !•  tbftpt,  ftMd  f:lT*m  to  diy  iMklBf 


Tbe  EngliBh  doetrine  of  iiees  bad  its  ionroe  in  tbe  jurispradenoe 

of  imporial  Rome.    Bj  tbe  eiyil  Uir,  oertain  elatees  of  penont 

were  beld  incapable  of  being  constituted  beirS)  or  eren  of  taking 

legacies  under  testament ;  and,  in  order  to  ef  sde  tbese  restrictions, 

it  became  nsaal  for  testators  to  nommate  some  person  to  be  tbeir 

beir  wbo  was  capable  of  taking  tbe  inberitsnoe ;  and  to  annex  a 

reqacst  to  tbe  devise,  tbat  tbe  person  tbns  constituted  beir  sboald 

give  tbe  property  to  some  otber  person  wbo  wss  bcapable  of  taking 

directly  nnder  tbe  wilL    Thb  wss  called  a  6dei  commissnm ;  and 

legil  sanction  was  given  to  tbe  execution  of  tbe  trust  reposed  in  tbe 

devisee.    Tbe  early  Englisb  clergy,  wbo  being  cbiefly  foreigners, 

were  familiar  witb  tbe  learning  of  tbe  civil  law,  readily  perceived  tbat 

tbis  doctrine,  if  once  establisbed  in  England,  wonld  greatly  facilitate 

tbeir  endeavors  to  elude  tbe  statutory  inbibitions  of  mortmain,  by 

ereatiag  an  usufructuary  possession  of  land,  distinct  from  tbe  land 

itself.    Tbe  scbeme  was  favored  by  tbe  ecdenastical  cbanoellort ; 

and  accordingly,  about  tbe  close  of  tbe  reign  of  Edward  III,  tbey 

procured  its  introduction  into  tbe  Englisb  law,  under  tbe  title  of 

Uses,  by  wbicb  grants  and  devises  of  lends  were  obtained  to  tbe 

use  of  religious  bouses,  altbougb  not  directly  to  tbe  bouses  tbem* 

selves.    Tbe  laity  were  not  tardy  in  resortbg  to  tbis  contrivance^ 

as  regarded  botb  lands  end  cbattels,  to  enable  tbem  to  defeat 

creditors  of  tbeir  exeoations,  and  for  otber  fraudulent  purposes. 

An  use  may  be  defined  to  be  a  trust  or  confidence  reposed  in  tbe 
legal  tenant,  tbat  be  sbould  suifer  anotber  person,  wbo  wss  called 
tbe  cestui  que  use,  to  receive  tbe  profits,  anfl  tbat  be  would  protect 
and  dispose  of  tbe  land  according  to  tbat  person's  directions.  As 
tbe  person  entrusted  witb  tbe  land  generally  obtained  a  feofibieBt 
of  it,  be  was  called  tbe  feoffeo^to  uses ;  and,  altbotigb  tbe  oommod 
Uw  considered  bim  as  bsving  tbe  entire  ownersbtp  of  tbe  land,  and 
tbat  tbe  use  wss  repugnant  to  tbe  liodtatioa  made  to  tbe  feofts^ 
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yet,  ehtneerj  held  that  thoagh  the  feefw  kU  the  kfd  eetele;  ihe 
eeatui  que  Me  htd  the  cqaitsUe  cenle;  wmi  the  fhtftlW  eC 
Riehwd  11  dtTued  the  writ  of  j«bpg«i,  tetweWi  isle  ehienry, 
for  the  porpoee  of  eompellbg  the  fieiii  te  ippeer  sad  ^bdeee  the 
trust,  and  then  perform  iL 

This  new  method  of  eoBrejaaee  wts  teCellx  dSseewleMMed  hy 
the  eonrtt  of  eommoa  kw;  for,  ••  the  UmUi  tfwe  wcr«  mtaui 
with  the  utmost  peblidtj,  they  held  thai  m  peaMames  e^U  p*t« 
from  one  to  another  withont  tolenm  fircrj,  thaig)b  the  eemijJfffiTifla 
were  never  so  Taloable.  The  iaeerpereal  natare  ef  naes  adawiui»^ 
of  secret  and  informal  transfers  of  propertj  anaeeempesied  hj  amy 
act  of  notorietjr,  their  introdnetioo  neeeaaaril/  enhftfted,  ia  auajr 
instaneef,  the  institntioa  aad  poGcy  of  the  esmmia  law,  whose 
striking  featore  was  simpficitj  ia  rtgud  m  wcD  te  the  eMalee 
which  might  he  created,  ae  to  the  mesas  hy  which  thejr  might  he 
raised.  B7  waj  of  use,  esUtcs  passed  hj  hare  words  oal j,  witheas 
lirerj  of  sebin,  or  an j  pennanent  record  of  the  trsnsectiea,  ee  tha*, 
a  third  person  who  had  right,  knew  not  against  whom  te  hriag  hti 
action.  As  the  use  was  only  the  eqnitahle  right  to  the  enjojmeat 
of  the  land,  it  was  not  affected  bj  the  rab  of  law  agaiaat  a  testa* 
mentarj  disposition  of  estatca ;  fSor  it  wee  thoaght  rrasonaVIe,  ia 
eqnitj,  that  the  ccatni  qoe  use  might  dispose  ef  the  profite  hj  will, 
alihongh  the  legal  estate  still  remained  ia  the  Icoiee  te  aies.  Cea* 
seqnenti/  the  lords  lost  their  wardships^  reliefs,  marriagsa,  aad 
escheaU ;  the  king,  also,  lost  the  esutes  of  aliens  aad  criaunals; 
psrchaser*  were  insecure ;  manj  were  defraaded  of  their  rights  hy 
perjary  in  UTerment  of  secret  uses,  and  the  ase  was  act  eolject  to 
the  pajmcat  of  debts ;  hat,  ia  spite  of  the  oppositioa  whi^  they 
encountered  from  the  cormon  law  courts,  usee  were  so  admtrablj 
adapted  to  the  Tarious  exigencies  ef  an  increasing  commeres^  whidi 
demanded  frequent  and  secret  transfers  of  propertj,  that,  under 
the  guardianship  of  the  courts  of  chaacsfy,  which  gradoallj  ei- 
tended  the  enhstantial  property  of  the  cestui  que  use,  they  became 
very  generally  prevaleat  ;  aad  being  proof  against  forfeiture, 
ahneet  all  the  lands  of  the  nobility  were  eonTcyed  to  usee  daring 
dm  einl  wm  of  the  Beeea. 
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The  power  eooferred  hy  Um  Ugisktare  vpon  Xh%  eeitoi  qa«  we, 
tDabltDg  bim  10  Alien  Uiidsi  without  diTCttiog  tlie  feoffee  to  iifee  of 
hti  legal  eeUtOi  effected  alto  a  wide  openiDg  to  frauds,  wkicb  finallj 
beeame. intolerable.  SoTeral  enaetnenti  were  made  for  the  pro- 
leetion  of  pnrehaeen  and  ereditort ;  bot  the  aettmilatton  of  laee  to 
the  oommon  law  remained  ineomplete,  and  erery  attempt  to  irn* 
preM  them  with  fendal  qnalitiet,  while  in  a  aeparate  state,  proved 
ineffeetnal. 

At  length,  in  the  midit  of  these  inoonTenienees  and  perplexities, 
the  idea  was  cono^Tod  of  joining  the  possession  to  the  nse ;  and, 
nooordinglj,  the  statate  27  Henrj  VIII  was  passed,  bj  whieh  it 
was  enacted  that,  **  where  anj  person  or  persons  shall  stand  seised 
of  anj  lands  or  other  hereditaments^  to  the  use,  confidence,  or  trust 
of  anj  other  person  or  persons,-  the  persons  that  hare  an/  such  use^ 
confidence,  or  trust,  (that  is,  the  persons  bc!hofictallj  entitled,)  shall 
be  deemed  in  lawful  seisin  and  possession  of  the  same  lends  and 
hereditaments,  for- such  estate  as  thej  hare  in  the  use,  trust,  or  con- 
fidence. 

This  statute  was  the  means  of  achiering  a  complete  revolution  in 
tho  sjstem  of  convejran<»ng,  and  forms  an  era  from  which  maj  be 
dated  a  change  in  the  verj  constitution  of  the  law  of  real  propertj. 
Bj  effecting  a  transubstantiation  of  the  use,  or,  in  the  pithj  Ian* 
gnsge  of  the  law,  bj  executing  it  into  possession,  it  has  invested 
land  with  equitable  properties,  and  rendered  it  susceptible  of  new 
modifications.  It  was  not  designed  bj  the  statute  to  drown  the  use 
in  the  possession ;  but  the  possession  was  imbued  with  the  quality, 
form,  and^condition  of  the  use.  Uses  had  none  of  the  lineamenta 
of  the  feudal  sjstem  which  had  been  so  deeplj  impressed  upon 
estates  at  common  law ;  and  although  the  estate  in  the  use,  when  it 
became  an  interest  in  the  land,  under  the  statute,  became  also  liable 
to  all  those  rules  to  which  common  law  estates  were  liable,  jet|  the 
qualities  which  had  formcrlj  attended  uses  in  equitj,  were  not  sepa- 
rated  from  them  when  thej  were  changed,  as  Sir  Wm.  Blackstone 
sajs,  bj  a  sort  of  parliamentarj  magic,  into  an  estate  in  the  land 
itselfl  The  statute  transferred  the  use,  with  its  accompanjing  con- 
ditions and  limitations  into  the  land.    Shifting,  sprmgini^  and  oon* 
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Stand  teifed  to  tb«  me  of  the  puthoaer  in  fee*  In  order  to 
remedj  the  ineonTcnieneee  reovlting  from  teeret  trtnsfen  of  pro- 
perty bj  this  mode  of  conTojsnce,  it  was  ordained,  soon  after  the 
passage  of  ^be  statute  of  nses,  tbat  oooTejanees  bj  bargain  and 
sale  ibonid  be  bj  indenture  enrolled.  But,  as  cbattel  interests  were 
not  beld  to  be  indoded  witbin  tbis  ordinanooi  it  was  disoorered  tbat 
a  seeret  bargain  and  sale  to  one  for  jears,  gare  bim  the  nse  under 
tbs  general  rule  of  eqnitj,  and  tbe  legal  estate  bj  foroo  of  the 
statute  of  uses;  and  it  was  oonsidered  tbat  ibe  legal  estate  so 
vested  in  him,  rendered  him  cspable  of  aeoepting  a  release,  without 
the  nceessitj  of  previous  aotual  entry.  Thus  a  lease  and  release^ 
whioh  beeome  in  elTeet  a  new  mode  of  eon^'ejanee,  operates,  at  tlus 
daj,  parti/  under  the  statute,  and  partlj  at  oommon  law.  Tbe  lease 
for  a  jear,  is  a  bargain  and  sale  under  the  statute ;  and,  bj  foree 
of  the  statute,  the  lessee  immediatelj  takes  a  vested  estate  divided 
from  the  reversion,  and  is  oapable  of  accepting  a  release  operating 
bj  waj  of  enlargement  of  the  reversion.  The  release  takes  efleci 
as  former]/,  at  oommon  law.  This  oontrivanoo  was  found  to  dis- 
pense with  tbe  eeremonies  of  livery,  and  of  publio  enrolment;  one 
or  other  of  whioh  forms  of  notoriety  the  statute  of  nses  evidently 
int%.'nded  should  be  obeerved  in  the  transfer  of  every  «^hold ;  and 
a  seoret  mode  of  ounveyanoe  was  established  which  in  fine  beoamo 
the  universal  assurance  of  the  realm.  A  simple  bargain  and  sale, 
as  well  as  covenants  to  stand  sMsed,  not  being  adapted  to  settle- 
ments, nor  to  the  case  of  persons  not  in  esse,  on  account  of  the 
oonsideradons  requisite  to  support  them,  have  consequently  long 
since  fallen  into  disuse  in  England.  Chancellor  Kent  say%  tbat 
property  is  there  universally  eonveyed  by  lease  and  release,  opera- 
Ung  in  part  under  thestatnU  of  uses;  that  being  a  mode  wdl  itted 
to  the  secrecy  which  best  aecordo  with  the  feelings  oonneoted  with 
family  settlements. 

There  were  some  collateral  consequencee  resnltittg  from  the 
statute  of  usee,  which  have  becomj  indelibly  impressed  upon  the 
English,  and,  generally  q[Making,  upon  the  Amc^can  law  of  real 
property.  Among  these  was  the  act  rendering  lands  devisable^ 
passed  n  few  years  after  the  27  Heniy  VUL    Another  was,  tbat 
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tbroogh  tlie  medtam  of  a  feoffee,  or  reUaaee, »  nan  niglil  ooovej  to 
bis  wife,  althougli  at  eommoa  kw  ibo  was  ineapable  of  aceeptiag  a 
gift  iamediatelj  from  litiB.  In  coniequenee  of  voety  befofo  the 
statate,  not  bebg  tabject  to  dowery  it  became  aaaal  for  tbe  vife't 
frieada,  on  ber  marriage,  to  require  tbo  basband  to  take  a  oonrej* 
anee  to  bimself  and  bit  wife  of  aome  apeeifio  landa,  ae  a  proviuon 
for  ber  after  bis  deatb ;  and  tbis  was  tbo  origiB  of  jointvro.  Bat 
by  tbo  statute,  a  jointure,  wbieb  was  a  nuUit  j  at  law,  was  audo  a 
legal  satisfaction  of  dower.  Besides  some  indirect  produetioBa, 
bowerer,  tbe  onlj  end  of  tbo  statute  bas  been  to  giro  oflkaej  to  a 
species  of  secret  eonrejanees;  wbile  uses  baa  been  rorirad,  or 
ratber,  bare  crept  into  a  new  existence,  under  tbo  name  of  Trusts, 
fubjeet  to  tbo  ezelusiTe  cognisance  of  courts  of  equitjr.  8ocn  after 
tbe  statute^  it  was  beld  tbat  it  onl j  oiecuted  tbe  flrtt  use^  and  tbat 
a  use  upon  a  use  wu  roid.  Tbus,  equity  onco  moc«  bad  a  pretest 
for  interference,  on  tbe  ground  tbat  tbe  seoond  use^  tbongh  Toid 
at  law,  was  good  in  equity.  And  of  tbis,  Lord  Mansfield,  (in  2 
Dong.  Rep.,  774,)  remarked :  **  tbat,  it  was  not  tbe  liberality  of  tbo 
courts  of  equity,  but  i»  was  tbe  absi*rd  narr  .-dmess  of  tbe  courts  of  law, 
resting  on  literal  distiaettons,  wbicb  in  a  isaaner  repealed  tbe 
statute  of  uses,  and  droro  ceatnis  quo  trust  into  equity;"  By 
means  of  tbis  construction,  tbe  ancient  use  was  virtually  prsssrred 
to  be  tbe  seed  from  wbidi  was  to  germinato  tbt  noble  and  anligbt- 
ened  aystem  of  modem  trusts. 

Tbe  Sutnte  of  27  Henry  YIIL  was,  tben,  a  law  of  restitution, 
to  restore  tbe  ancient  common  law,  wbicb  bad  been,  in  a  manner, 
subrerted  by  tbo  two-fold  system  of  uses,  by  joining  tbo  dual 
intereata,  possession  and  use,  iuTented  by  tbe  monks  to  oTade  tbe 
operation  of  tbo  statute  of  mortmain.  As  bas  been  already  obeer* 
red,  tbis,  or  a  similar  statute  is  Tory  generally  proTalent  in  tbe 
United  States.  To  it  a  new  speciea  of  oooTeyancing  owes  its 
or^in,  wbicb  dispenses  witb  liTory  of  seiAn,  and  almost  entirely 
auperoedes,  in  practice^  tbe  employment  of  common  law  deedik 
From  ita  operation  arise  tbo  words:  ^to  tbo  use  of  tbe  bargauee^'* 
ibaad  in  deeds' of  baigain  and  aal^  wbi^  aio  almost  uniTersaO/ 
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emplojod  in  Una  Montfj  /or  the  purpoM  of  oMvojIpg  landed  pro* 
perty. 

In  6  Muf.  B«p.  81,  Parsons,  C.  J.,  said :  *«TIm  statnta  of  mm 
Icing  in  forea  in  England  when  onr  anoeators  came  licra,  thej 
brooght  it  with  them  aa  an  existing  modifieaUon  of  the  oommoo 
Uv;  and  it  baa  alwaja  been  considered  as  a  part  of  onr  Uw." 
And  the  statute  ia  recognised  aa  eziating  in  Massacfanaetts,  io  8 
Maaa.  Bep.  678 ;  7  id.  154 ;  8  id.  442,  and  in  a  multiplicity  of 
other  caaea.  In  1  Nev  Hampshire  Bep.  287,  Justice  Bell  SMd  : 
**  The  Uw  respecting  uses  and  trusts,  as  modified  bj  the  atatute  27 
Henry  YIIL,  was  receiTcd,  and  haa  been  in  practice  as.  the  law  of 
this  State,  from  the  firat  organisation  of  its  government."  And  t)«o 
adoption  of  the  staUtto  is  also  fully  recognised  in  1  K.  H.  Hep. 
04 ;  3  id.  265.  It  waa  n  part  of  the  colonial  law  of  Virgtnin, 
until  the  general  repeal  of  the  British  Statutes  in  1792.  Aiierwardsy 
in  1819, 0  anbatitute  was  adopted  by  the  Stntnte  of  ConTeyaneea^ 
which  prorided  that  the  seisin  should  be  executed  to  the  use  only 
in  cases  of  deeds  of  bargain  and  sale,  of  lease  and  releaae,  mnd 
of  coTonanta  to  stand  seised  to  the  use.  The  statute  only  exeentos 
the  use  in  those  apecified  cases,  and  doea  not,  like  the  Englisli 
Statute,  include  every  case  where  any  person  shall  stand  seised  to 
the  use  of  any  other  person.    But  the  theory  of  uses  still  exists. 

Similar  enactmenta  to  that  of  Virginia  are  found  in  the  Statutes 
of  North  Carolina,  reriaed  in  1886;  of  Kentucky,  revised  in  1884  ; 
of  Missisnppi,  and  of  Florida. 

In  South  Carolina,  the  statute  is  expressly  adopted  in  terms.  In 
Indiana,  Illinois,  and  Missouri,  it  is  reenacted  in  substance.  In 
Delaware,  it  is  briefly  enacted  that  **  lands,  tenements,  and  heredi* 
taments  may  be  aliened,  and  poaseesion  thereof  tranaferred  by  deed, 
without  livery  of  seisin;  and  the  legal  estate  ahall  accompany  the 
nso,  and  pass  with  it."  (Del  Bevised  Statutes,  1829.)  In  Maty. 
]and,  the  courts  from  their  very  first  establishment  have  adjudged 
the  people  entitled  to  the  benefit  of  all  the  statutes  of  England, 
passed  antecedent  to  its  settlement  aa  a  province.  And  amoog^ 
odier  Engliah  sUtatea  adopted  by  them,  ia  that  of  27  Henry  VUT.^ 
eoBcefniDg  Uses  and  Wills.    (2  Har.  k  MeH.  B.  886.)    In  Zr«w 
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York,  ih^  English  doctrine  of  nsei  wts  roeognited  prior  to  tht 
iatrodaetioD,  bj  tlie  Boriaod  Statates,  in  1830,  of  tbo  mode  of  eon* 
reynaeo  by  gnnt^  which  maj  now  be  considered  e  snbstitnte  for  the 
conreTaaee  to  uses.  (10  Johns.  Rep.  456  sad  505;  11  id.  851; 
10  id.  804  end  515.)  The  rcrisers  considered  thst  bj  mtking  n 
grant  withont  the  ectnal  lirety  of  sdsin  effectual  to  pass  ever/ 
estate  and  interest  in  land,  the  ntilitj  of  conTejanoee  deriring  their 
effect  from  the  statute  of  uses  would  be  superceded ;  and  that  the 
new  nodificationB  of  property  which  usee  hare  sanctioned,  would  be 
preserved  by  repealing  the  rules  of  the  common  law,  by  which  they 
were  prohibited,  and  permitting  erery  estate  to  be  created  by  grant 
which  can  be  created  by  derise.  It  was,  accordingly,  declared  that 
usee  and  trusts,  except  as  authorised  and  modified  in  the  article 
relating  to  them,  were  abolished ;  and  erery  estate  held  as  an  use 
executed  under  any  former  statute,  was  confirmed  as  a  legal  estate. 
(4  Kent's  Com.  800). 

Beridce  the  States  already  mentioned  as  baring  recognised  the 
doctrine  of  the  statute  of  uses,  it  has  been  adopted,  either  express- 
ly or  by  a  recognition  of  its  beneficial  principles,  in  Alabama,  Con- 
neeticutt  Georgia,  New  Jersey,  and  Tennessee ;  and  in  Rhode  Island 
the  statute  has  operation,  but  it  is  necessary  that  the  deed  be 
acknowledged  before  it  can  take  effect. 

In  Ohio,  it  seems  never  to  have  been  in  force,  as  a  rule  of  pro- 
perly ;  and  it  has  been  said  that  uses  stand  as  they  wera  before  the 
S7  Henry  VHL    (7  Ohio  Rep.  275). 

The  English  learnbg  in  regard  to  conveyances  on  which  a  use 
may,  or  may  not  be  raised,  has  been  for  the  most  part  abolished  in 
Pennsylvania,  since  the  passage  of  the  Act  of  Assembly  28th  May, 
1715|  if  not  from  a  prior  period.  By  that  act,  all  deeds  and  con- 
veyances^ whatever  be  their  forms,  when  they  are  duly  recorded 
have  the  same  force  and  effect  for  giving  tmin  and  possession,  as 
deeds  of  feoffment  with  livery  of  seisin,  or  deeds  enrolled  in  any  of 
the  eourti  of  Westminster.  By  a  feoffment  with  livery,  a  use  may 
be  raised  to  any  one  in  whose  favor  it  is  declared  by  the  deed,  with- 
out n  consideration  expressed :  and^  therefore,  the  same  thing  may 
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hi  8oDt  in  thai  tUU^  bj  %  Urgtb  iad  mIi^  or  iAj  otlMr  fom  of 
OMiTe/Met,  dolj  rMordtdL 

It  if  in  conieqncnM  of  iboio  ond  tiniUr  prindplw  ooUblioM 
by  our  law  in  wij  Udos,  that  tbo  oompUx  nnd  bnrUMnipnio 
BuohiDerj  of  feoffaient  with  lirtry  of  Miiin*  loMO  nnd  nleuo,  nnd 
fintt  Mid  rocoTtriM,  omplojod  in  Engltad  for  tho'mising  of  ni«i» 
bM  noTor  boon  in  oomnon  qm  boro ;  nnd  ibo  oiniple  forma  of  onr 
deodf,  oonUining  words  of  bargtin  and  tal0|  alionatiottt  ^ffnenli 
reltaso,  ate,,  haro  boon  Aado  to  antwor  all  tbo  |mrpoooo  to  wbioh 
tbo  'former  waro  applied  in  England.  It  baa  been  deolarad  tbat  onr 
deeda  are  a  eombinatloni  partlj  of  fooffmonti  portly  of  bargain  and 
sale;  tbo  livery  of  adain  neeoaaary  to  dooda  of  feoifmonl  being 
aupereeded  by  tbo  act  of  reoordingp  and  tbe  whole  taking  effect  by 
the  force  of  the  atatoto  of  naea ;  and,  altboogh  it  ia  tmo  tbat  onr 
deed  doco  paaa  tbo  eauto  to  the  grantee^  withont  livery  of  aoialn»  it 
ia  by  virtoe  of  tbo  atatnte^  growing  ont  of  the  rooordingi  that  it  ia 
efieetive.  Froqnent  reonrrenco  to  the  atatnte  of  naea  1%  thereforob 
indispenaably  neeoaaary  in  giving  effcot  to  deeda  in  thia  oonntry* 
8  Pick.  521 ;  4  Daoe'a  Abr.  167,  258 ;  8  Maaa.  678;  8  id.  868 ; 
6  id.  82 ;  14  id.  491 ;  12  Mete  161 

Tbe  only  conveyance  known  to  Amerieao  law,  operating  direetly 
and  aolely  nnder  the  atatnte  of  naea,  ia  a  oovenant  to  atand  aeiaed 
to  naea.  And  although  it  would  aeom  that  a  more  oovenant  to 
convey  cannot,  in  thia  country,  operate  to  tranafer  the  eatate^  yet 
caaea  frequently  occur  In  which  tbe  grantora  Intended  to  eonvey 
according  the  rulea  of  the  oomman  law,  but  owing  to  aomn  defect 
in  the  manner  of  oonveyiog,  the  deed  can  take  effect  only  by  the 
application  of  the  atatuto  of  uaea ;  and  ao  liberal  are  the  oourta.  In 
auoh  inatanoea,  In  giving  effect  to  tbe  intention  of  the  partloa,  that 
a  deed  which  ia  defective  aa  a  feoffment,  for  want  of  proof  of  aeiain, 
may  operate  aa  a  covenant  to  atand  aeiaed  to  naea,  and  aa  auch,  paaa 
the  title  to  the  grantee  (  the  uae  bdng  oxeentod  lAto  poaaeaaion  by 
the  force  of  the  atatuto.    4  Muni^  478. 

A  leaae  and  relbaao,  although  frequently  rocognlaed  by  atatutea, 
ia  almoat  entiralynnknown  hero  in  practioe.  Flnea,  aa  a  method 
of  conveyance,  do  not  appear  ever  to  have  boon  adopted  In  thia 


Ai  AX  IUMI9IT  or  ouE  L4W  OF  ooinrBrAircs&  75 

coBiitfj;   *Dd  ewBiBM  rteoTtiiw  hAVt  been  Vsl  mMom  wed. 
4]laMB,55. 

TIm  mode  of  eoBY»7Aiice  most  prenleiil  In  the  United  Sutot^  it 
a  Vargsin  and  sala.  Th*  great  liberality  maaifcated  bj  eonrta.of 
lav  in  rafertaoe  to  its  fonni  baa  eoatribniod  to  bring  it  into  general 
fairor.  If  tbe  initnMMnt  txprcaa  a  Talvablt  eonaideratlon  in  bv 
aa  the  fonndatioA  of  the  bargain,  no  partienlar  form  of  vorda  ia 
noeeiaarj;  any  terma  tbat  wodd  raiae  a  lao  wiU  bo  anflkiant* 
4  Kent'a  Coniak  406. 

It  aa  atill  eafentially  tbo  aaoM  oonTex»iioe  that  bu  already  been 
deaeribed  aa  formerly  in  mo  in  England.  Tbe  bargain  and  aalo 
fint  Teata  the  nae,  and  then  the  statnto  veata  tbe  poaecaeion.  It 
operatca  by  deliTvry  merelyt  and  not  by  lifery  of  aeiiin ;  oonie- 
qnontly^  it  ia  greatly  preferable  to  the  ancient  oharter  of  feofnent, 
ii4iich  it  baa  nniToraally  anperoedod.  Aa  wo  hafo  aeen,  it  ia 
roqntred  to  be  enrolled  in  England ;  and  althongh  good  aa  betveen 
tbo  partiea  vithont  thia  formality  in  the  United  Sutea,  in  order  to 
protoet  agatnat  anbaeqneat  porehaaen  and  oredttociy  it  mnet  nni* 
Toraally  be  reeordcd. 

To  the  eyecntion  of  a  nee,  under  the  aUtnto,  it  ia  neeeeaaty  that 
there  shoold  be  a  person  aeisod  to  the  nio  of  aomo  other  person* 
It  ia  therefore  reqniaito  to  the  ralidity  of  n  bargain  and  aale,  aa 
each,  that  the  penon  making  it  ahonld  hare  a  eapadty  to  raiae  a 
nae.  This  point  only  arisea,  in  practieey  in  regard  to  a  oorporation. 
Tbo  word  person,  in  the  statute,  has  been  held  inapplioablo  to  oor- 
porationa,  in  England ;  and  there,  in  order  to  enable  them  to  eon- 
▼07  by  deed  of  bargain  and  aale,  a  diatinetion  has  been  taken 
between  standing  seised  to  a  use,  and  giring  a  lao ;  it  being  held 
that  a  oorporation  may  oouYoy,  by  way  of  use^  though  it  eannot 
uke,  or  stand  permanently  aeised  to  the  use  of  othon.  Bat,  in  tbo 
United  Statea,  oorporations  are  subject  to  the  process  of  chancery, 
and  the  word,  **  peraon"  in  atatntea  ia  held  to  apply  aa  well  to 
bodice  corporate  as  to  indiriduala ;  and  therefore  a  corporation  may 
bo  aeisod  to  any  use  or  trust,  not  foreign  to  the  purpcees  of  its 
orention.  II  Whcaloo,  86S;  t  Howard  8.  a  B.  497;  S  Kent'a 
S70. 
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Another  cbenmstuioe  neecinr/  to  tht  exoentaon  of  »  nte  under 
the  BtetatOy  ie,  thet  there  maet  be  e  eee Uii  que  lie  in  eese.  If» 
therefore^  n  use  be  limited  to  a  penon  not  in  eese,  or  to  n  person 
nnoertein,  the  stetnte  eui  have  no  opermtion.  All  persons  capable 
of  taking  lands  bjr  an/  common  lawconrejanee,  ma/  also  be  ceatais 
qae  nse ;  and  bj  the  words  of  the  statote^  corporations  ms  j  be 
cestds  que  nse« 

It  is  likewise  requisite  that  there  should  be  a  use  in  eese,  in  poe- 
session,  remainder,  or  rcTcrsion ;  and  this  use  may  either  be  created 
bj  an  express  dodaration,  or  maj  result  to  the  original  owner  of 
the  estate,  or  arise  from  an  implication  of  law. 

It  has  been  a  question,  whether  a  bargain  and  sale  to  take  effect 
in  future,  is  ralid.  And  although  there  teems  to  be  a  lack  of 
unanimitj  in  the  adjudications  on  this  point,  most,  if  not  all  of  the 
elemontarj  writers  lay  it  down,  that  a  freehold  in  future  may  be 
created  by  a  bargam  and  sale  operating  under  the  statute  of  uses* 
The  rule  of  law,  that  an  estate  of  freehold  cannot  be  made  to  com- 
mence in  future,  is  only  applicable  to  common  law  assurances, 
which  operate  by  transmutation  of  possession ;  and  does  not  reach 
conTcyances  under  the  statute.  It  has  always  been  held  that  a 
eoTenant  to  stand  seised  might  take  effect  at  a  future  day;  its 
object  being  to  pronde  family  settlements;  and  it  has  been  declared 
that  the  only  substantial  difference  between  a  corenant  to  stand 
seised  to  uses,  and  a  baiptin  and  sale,  is  in  the  nature  of  the  con- 
sideration which  they  require*  In  the  ease  of  a  bargain  and  sale, 
a  consideration  expressed  in  the  deed  is  sufficient  to  giro  it  Yalidity ; 
and  it  seems  that  such  a  deed  would  be  as  capable  of  taking  effect 
in  future,  as  would  be  a  corenant  to  stand  seiaed*  Chancellor 
Kent  says,  that  springing  uses  may  be  raised  by  any  form  of  con- 
veyance. In  conveyancee  which  operate  by  way  of  transmutation 
of  possesion,  as  feoffment,  etc,  the  estate  must  be  oonTcyed,  and 
the  nse  raised  out  of  the  seisin  created  in  the  grantee  by  the  con- 
veyance. In  the  case  of  corenants  to  stand  seised,  and  bargains 
and  sales,  which  eperate  not  by  transmutation  of  the  esute  of  the 
grantor,  the  use  is  soTored  out  of  the  grantor's  seisin,  and  executed 
by  the  statute.    OoTenants  to  stand  seised,  as  has  been  before 
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oUeffcd,  m  tddom  morted  to  in  Um  eoimtrj,  eieept  for  the  pur- 
pOM  of  giving  effect  to  defectiTO  deedB,  oeeordtog  to  the  leg*! 
aaxiiDy— ot  ree  iMgie  Yileot  qoftin  pereet.  Deeds  of  bergmia  and 
Mid  ore  ahoMi  uivmolly  eaplojed  tbrongboot  the  United  Stntet, 
and  hj  their  generel  aptitnde  are  BMdo  to  oaewor  vtaj  parpoee. 

Ulterior  aeeii  declared  on  dcoda  of  hargaia  and  iale,  ooTcnantt 
to  stand  leisedy  or  conrejancet  by  appointnent  ander  a  poweri  are 
naeo  on  aeeii  and  considered  tratta.  No  aee  can  be  declared  oa  a 
bargain  and  lalc^  or  corenant  to  etand  leieedy  bat  to  the  bargainee 
or  eoTenanteo ;  becaaae,  theee  conYejancea  onlj  pate  n  aee,  and  the 
legal  eetate  so  trantferred  by  the  ctatatc  Now,  it  haa  been  ihown 
thai  the  ttatato  only  oieoatee  the  first  ase^  aad  not  the  second ;  so 
that  tbo  second  is  roid  in  law,  bat  is  sapported  in  eqaity  ander  the 
nnaao  of  tract  (8  Prsst.  ConY.  4B2.)  Also,  in  all  eases  of  ascs 
not  ozocated  by  the  force  of  any  statato,  they  IriU  rsoiain  as  eqai* 
tnblo  eetatesi  of  the  same  iiatare  as  trastSi  and  not  cognisable  in 
oonrts  of  law. 

It  was  held,  in  some  early  cases»  that  trast  estates  were  to  be 
r^ardod  as  ideatical  with  ascs  prior  to  tho  27  Henry  VIII. ;  bat 
n  differeat  doctrino  is  now  settled.  In  its  general  oatlincs  and 
nsaontial  properties,  the  doctrine  of  trasts  resembles  ascs;  and 
many  of  the  qaalitios  of  the  ancient  ase  were  annezed  by  the  Chan- 
nollors  to  oqaitahle  estates.  Bat  there  is  n  distmctioa  between 
thonny  occssioned  not  so  mach  by  any  alteration  in  their  natare,  as 
by  tlio  chaage  which  has  taken  place  b  the  system  of  law.  by  which 
tbey  are  regelated.  An  eminent  jodge  has  said  that  nses  and 
mats  aught  eesentially  bo  looked  apon  as  being  two  names  for  the 
nnmo  thing!  that  they  are  opposedi  not  from  any  metaphysical 
^ftraneo  in  tho  essence  of  the  things  themsdres;  bat  their  oppoei- 
tion  consists  in  tho  difference  in  the  proctice  of  the  Goart  of  Chan- 


Aa  tho  statato  of  ases  preceded  tho  statato  of  wills,  in 
land,  the  former  has  been  said  not  to  extend  the  derises  to  ases. 
WlmtOTcr  dircrstty  of  opinion  may  hare  existed  apon  this  qacstaoa, 
th«  hotter  jadgmont  now  seems  to  be  preralent,  that  each  asec  may 
ha  occatcd  by  tho  statato.    Bat,  in  Ylrginia,  H  has  been  held  that 
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vhort  1IM  wu  drrM  2a  lMid|  tiM  uMn  wtt  doI  exeentad  to  tlie 
VMf  bocftUM  (deTket  wen  noi  iteiong  Um  oonv^jaaMt  Mramenttd 
ia  the  lUtate  of  that  8uto.    (8  Leigh  Rep.  859). 

It  hfts  been  the  endeftvow  in  theio  paget  to  foniiih  ta  oeetmto 
ftcooant  of  tbo  notaro  and  prinoiplei  of  the  dootriao  of  aaeei  of 
the  ntaaner  and  extent  of  its  adoptioa  ia  this  ooantrj;  with  a 
general  tiew  of  its  operation  u  an  element  of  the  Ameriean  law  of 
oonYejanee*  And«  although  the  snbjeot  maj  have  been  bat  impor- 
feotly  conaiderod  and  preeentcd^  it  it,  nt  leaat,  belioTed  that  the 
eUtementt  which  hava  been  medO|  will  be  foand  to  be  elearlj  homo 
ont  and  apheld  bj  the  anthorittet.  Throogh  theae^  it  will  bo 
ieea  that  the  Xnglish  doetrinee  hoTo  been  caeentiallj  incorporated 
into  oar  law;  and  that,  eren  in  thoM  Sutee  where  the  theorj  of 
raiaiog  a  ate  ander  the  etatuto  of  aees  ie  diepensed  with,  end  tho 
eame  operation^  given  bj  distinct  legislation  to  a  deed  of  oonveijaMe^ 
eeUtes  maj  nevertheless  bo  deemed  to  pass  hif  iMjf  tff  use. 

We  have  purposelj  abstnined  from  dwelling  apon  tho  sabtlo  nod 
technieal  distiaotions  with  which  the  books  aboaad,  in  regard  to 
shifting,  secondary,  springing^  or  ooatiHgent  nsea;  as  well  ••  frott 
inquiring  into  local  regulations,  and  various  iaoidental  matters,  mora 
minutel/,  and  at  greaUr  length  of  detaD  than  tho  genersl  ohnraotar 
nnd  design  of  our  article  would  seem  to  warrant  It  ia  hoped  that 
what  has  been  writteoi  if  not  fall j  illostrativa  of  tho  subject  ia 
every  particular,  will  be  considered  not  altogether  useless  aa  a 
tolersble  delinoatlott  of  some  of  iU  mora  atriking  aad  importaAl 
featarea.  A* 


mm$^ 
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Ja  tiU  Supnm$  ObwrC  ^  OhU. 
foianazTxa  r  Ab  m.  AiiDiasoir,  ar  al. 

t  Tkt  Itt  liW  ctmlrwhu  BWt  pimm  b«th  M  W  OtiMW  «£  Ihf  pMi  *•,  tii4  Ike 

1  AlthMgh  Ml  •MruX  «kMft  aT  rf»MM<  hf  SMMMil  9t  Ihf  »mC«,  froa  •  ■!•▼•  u 
t  trm  SUM,  kM  tke  •tti  to  MMoalt  *  ■!•«%  jrti  a  fMn  a^ftum  !■  Oais^  tr 
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H  IklMvgh  iiMlmlary  wiillaii  «■■  Ml  te  ft^dfii,  li  011%  «r  •  Btgn  dstt 
froM  KMtvck/  •4««rai«f  !■  Ikb  Bute,  y«l  vWvta  BtyM  rfM«  iwiiflti  !■ 
Xcalwkj,  ■llcr  kavfaig  Wc«  !■  0M«  ••  mi  mmmi,  m  im  itkm%  htm  nfcwter^ 
>«twti  to  Us Stoto  «r  ■■.iiitoJt  !■  iMtocfcy,  Wt  ••■«■•  ■■  a  rftvi  iibiIwiii  hf 
tW  tow  »f  ttt  gtoto,  aad  —Hbt  ft  wgriirf  >y  tU^wglirf  OtK 

vlikatMteMlMhtiB 


Bartlet,  C.  J.— AUhoQgli  I  conevr  m  tke  j^Jgwwt  pcmMOMt^ 
I  differ  to  ctsentianj  with  the  Majoritj  of  iIm  oowt  m  to  iIm  wmm 
ground  mpon  vUeh  Ibe  dedfioii  Ims  bcctt  pWetd,  UmI  k  »  proptr 
that  I  shoaM  stale  Bj  own  ticwb  fallj,  m  a  eeperale  opiMB* 

The  origtoAl  mil  was  institnted  in  the  Govt  ef  Ceamon  PIcae 
of  Clennont  Covn^,  oB  the  24th  daj  of  Jnly,  1S52|  m  which  tho 
plaintiff  m  ^rror  declared  hi  mtnmptk^  en  two  fireiniMiM/  nolea, 
dated  Aogoit  22d,  ^^^9  «Mh  pajable  to  plabtifl;  in  the  ana  of 
one  hoodred  dollara ;  one  in  two,  and  the  other  in  threa  ycara,  after 
date,  and  €aeh  txteuted  in  tk$  Aali  §f  Kenimckjf*  Poiadester, 
the  prtBdpa]  in  the  notct,  waa  not  lerred  with praecat.  Thedefen- 
danta  plead :  lit,  Som  Anumjfii ;  2d,  Thai  them  notca  were  given 
npon  a  promise  of  the  plaintiff  hat  he  wonhl,  in  dne  fora  of  law, 
aet  free  Henry  Poindexter,  then  cbhned  hj  hia  aa  hb  slaTc»  hnt 
that  plaintiff  had  not  kept  said  promise ;  8d»  that  said  notca  were 
given  in  consideration  that  the  pbintiff,  in  whooe  aerrice  said  Henrj 
Poindexter  had  heen,  as  his  slarc,  for  many  jcni%  wodd  set  him 
free;  whereasi  in  trntht  said  Poindexter  waa  at  that  liaM  legally 
free,  and  not  a  aUre,  by  oBeans  of  the  faet,  thai  tho  plaintiff  had  en 
•ereral  occasions  prior  to  that  time,  permitted  said  Poindester  to 
coma  into  the  8ute  of  Ohio^  there  to  remain  for  a  tiaM»  to  wit,  one 
day,  by  SMana  whereof  he  waa  emandpatad.  Imna  waa  taken  oa 
these  pleas. 

After  jadgment  for  the  defendantSi  in  Iha  common  picas,  Iha 
cawao  waa  appealed  to  the  District  Goort,  where  jadgment  was  alao 
rendered  lor  the  defendants;  and  to  rerana  this  jndgoMnt  this  pr^ 
needing  in  error  is  bronghu 

A  bfll  of  exception!  was  taken  on  the  trial,  in  the  Diatrict  Conrt, 
anHii^^  onf  the  eridence,  from  which  ii  appean,  (hat  prior  to^  and 
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at  the  time  of  Uie  date  of  ibt  aoiei  dadartd  on,  Uio  plaiatiff  resided 
in  Campbdl  ooooty,  Kontiickj,  about  one  mile  from  the  Oluo  riTer, 
having  Poindezter  in  hie  eerrioei  ae  hie  elaTOi  worth  about  one 
thousand  doliare ;  that  Poindezter  bargained  with  Anderson,  hie 
master,*  for  hie  freedom,  and  gare  him  the  notee  deolared  on,  and 
two  others,  for  one  hundred  dollars  eaoh,  falling  due  subsequentlj; 
that  the  defendants  serred  with  prooess  signed  the  notee  as  sureties 
for  Poindezter ;  thu  th$  c^niraet  woi  mads^  and  tkt  notu  givtUf 
in  tk4  StaU  ^  K$ntuek^;  that  on  the  delifory  of  the  notes  bj 
Poindezter  to  plaintiif,  the  latter  relinquished  his  oontrol  over  the 
former  as  his  slave,  and  agreed  that  as  seen  m$  th4  noU9  teere  paid^ 
hi  would  0iv§  him  hi»fir€sdom  p^^jfon;  that  after  the  arrangement, 
the  plaintiff  employed  Poindezter  to  work  for  him  for  a  time,  ia 
Kontueky;  enbeequently,  he  (Pmndezter)  came  into  Ohio,  to  work,  * 
and  was  in  this  State  at  the  time  of  the  eommenoement  of  the  suit; 
and  that  prior  to  the  date  of  the  notee,  Poindezter,  while  in  the 
servioe  of  Anderson,  as  his  slave^  had  been  permitted  by  his  master, 
on  several  oeessions,  to  go  across  the  river,  bto  the  State  of  Ohio, 
on  errands,  being  once  sent  by  plainUff  over  the  river,  to  New  Rich- 
mond, for  a  physician ;  but  that  Poindezter  alwa^i  volunlartfy 
returned,  without  delay,  from  suoh  errands,  to  hb  master,  in  Ken* 
tucky.     The  intervention  of  a  jury  having  been  waived,  and 
the  cause  submitted,  tlie  court  found  for  the  defendants.    The  pldn- 
tiff  moved  for  a  new  trial,  but  the  motion  was  overruled,  and  judg- 
ment rendered;  whereupon  the  plaintiff  took  his  bill  of  ezeeptions. 
It  is  now  assigned  for  error,  that  the  finding  of  the  court  was 
against  the  law  and  the  evidenoe ;  and  that,  upon  the  case  made 
out,  (he  court  erred  in  rendering  judgment  for  the  the  defendants, 
instead  of  the  plaintiff. 

That  the  contract  in  this  case,  having  been  made  b  Kentucky, 
must  be  governed  by  laws  of  that  State  controlling  the  i^gal  capacity 
of  the  parties,  as  well  as  its  subject  matter ;  that  Poindezter,  the 
principal  in  the  notee,  being  the  slave  of  the  plaintiff,  had  Ao  Ugal 
eapaciqrf'SS'ider  the  ^laws  dT  that  State,  to  make  n  valid  eontmol 
.irith  his  masters  thait  he  was  not  set  free  in  accordance  with  th« 
municipal  regulations  of  that  State ;  that  a  mcro  executory  agree* 
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noit  of  the  m«ster  with  his  %\%vt  (or  even  with  another  person), 
that  h€  wovhly  at  a  fotnre  tine,  or  on  a  future  oontingcncj,  set  the 
tIaTe  free*  hai  ao  legal  efHcacj  in  that  State,  and  therefore  can 
coastitate  no  legal  eonaiileration  for  a  contract  ( lKi7/i«  ts.  Druct^  8 
B.  Monroe,  R.  648,  and  Cirier  n,  Sepper^  5  Dana,  R.  2GI);  and 
that  the  contract  of  lurctjthip,  heing  mcrclj  acccfsorj  to  that  of 
the  priacipaly  is  without  anj  raliditj  when  that  of  the  principal  is 
absolatelj  roid ;  are  propositions  to  which  I  rcadiljr  accede.  And 
vpon  this  gronnd  I  give  mj  assent  to  the  judgment  in  this  case. 

But  tlie  main  ground  upon  which  the  decision  of  the  case  is  placed, 
bj  the  opinion  of  the  majoritj  of  the  court,  is,  that  Puindcxtcr,  hj 
means  of  his  'haring  hcen  sent  into  Ohio,  bj  his  master,  on  an 
errand,  prior  to  the  giring  of  the  notes,  althongh  ho  had  returned 
Tnlnntarilj,  and  without  delaj,  to  the  senrice  of  the  plaintiiT,  became, 
n  freed  man^  and  that  therefore,  the  notes,  beinjc  given  for  the  pur* 
ehaee  of  his  freedon^  were  without  consideration.  It  is  not  prctcn* 
lied  thai  Poindexter  had  been  domiciled  in  Ohio,  or  eren,  that  he 
kad  entered  the  horden  of  the  State  for  a  temporary  residence. 
On  the  eontraty,  he  was  simply  in  the  State,  tn  itintre,  on  business 
net  requiring  a  prolonged  or  indefinite  sojourn,  and,  as  far  as  resi- 
dence is  concerned,  not  distinguishable  from  that  of  a  person  in 
irmn$iiu*  The  plea  goes  no  further  than  an  arerment,  that  he  had 
catered  the  territory  of  the  State,  and  left,  on  his  Toluntary  return 
to  the  tenriee  of  his  master,  in  Kentucky,  on  the  samo  day.  The 
effect  of  the  doctrine  on  which  the  decision  is  placed  is,  that  if  a 
person,  who  is  a  slare  by  the  laws  of  another  State,  should,  by  the 
consent  of  his  master,  eren  in  itinere^  or  upon'  an  $rrandf  *^  step 
upon  the  soil  and  breathe  the  atmoephere  of  Ohio,"  he  becomes  a 
freed  man,  and  b  fbrerer  abeolred  from  the  right  of  his  master  to 
Iiit  eerritnde  in  the  State  to  which  he  belongs,  eren  afier  his  rolun- 
tary  and  immediate  retom  to  the  serrice  of  his  master;  snd  that. 
he-nmal  be  so  regarded  by  the  courts  of  Ohio,  whatcrer  may  be  the 
lawi  off  the  State  of  his  domicile  to  the  contrary.  This  position,  as 
I  Iraiably  eonoeife^  is  nerel  in  onr.jurispmdenoei  and  has  so  impor* 
tnM  a  bearing  npOA  enaee  of  frequent  occurrence,  affecting  the 


btrmonj  Md  mhij  of  Um  oomtij,  llwl  I  madoI  •owett  to  |»tM  it 

without  so  oiplioit  lifttoooii  of  tbo  groondt  of  mg^  diMost 

Was  lloiiry  Pobdoitor  %  lUfO  at  tke  liao  tbo  proMiorj  notoo 
wero  giren  to  tho  plaiDiUi;  in  the  8taU  of  Kenlvokj  !  Thai  bo  bad 
boon  tko  plaintif '•  aUvo,  undor  tho  Uws  of  Koamekj,  aomo  tint 
|>rior  to  tbo  oioo^tion  of  tbo  Qotoi,  io  irfmlttod  b/tho  pleadiogii 
and  abown  b/  tbo  proof;  and  tbat,  bj  tbo  tranoootlon  in  vbicb  tbo 
notoa  woro  gifon,  Poindoitor  and  bli  Mrotioo  odniitlod  tbo  faol 
that  bo  waa,  «l  d«l  wvy  fioii^  auob  alavi,  aial  bt  oonoodod.  And 
in  no  ordinarj  oaao^  in  a  oourt  of  laW|  wonld  n  port/  bo  allowod  to 
contradiet  bia  own  aolooin  adniaaion,  in  a  nMllor  of  oontraoti  npon 
which  be  bad  bdneod  tbo  other  partj  to  aol|  and  pari  with  bis  olaim 
or  proportjr«  It  ia  not  pretended,  b  tbo  defense,  that  the  plaintiff 
bad  obtained  bis  right  to  tbo  sorntndo  of  Pobdeiter  bj  anj  unfair^ 
nest  or  illegalitj.  And  while  it  appears  in  tho  proof,  that  bo  was 
worth  one  tboosand  dollars  as  n  aUfi,  nnd  wbiob,  of  conrao^  tbo 
jilaintiff  oonld  have  jreoeifod  for  bia  on  a  sale,  jet  tliat  the  piaintti^ 
^Toroed  bj  an  bdulgent  regard  for  tbo  wishes  of  Foindezter, 
:ogroed  to  set  him  free  for  tbo  snn  of  fonr  bimdrsd  dollars,  payablo 
«n  eitcnded  oredits.  Under  snob  oircnmstaness^  shall  one  pertj, 
after  bo  has  indnoed  another  to  part  with  bis  olaia  of  propertj,  on 
n  pretended  oontract,  bo  allowed  to  eono  into  n  oonrt  of  jnatios^ 
«Dd  either  bj  stultifjing  himself,  or  admitting  that  bo  bad  boon 
praeticing  an  artifice  on  tho  other  party,  oToid  bis  fiabHitj,  witbovt 
restitotion,  or  placing  the  other  partj  in  the  sitvntion  bo  was  boforoT 
In  sach  case,  tho  principle  of  eetoppel  wonld  erdinnrilj  bo  applied. 
Bat  it  is  said,  that  Poindostor  and  his  snrstiss  wero  ignorant  of 
tho  role  of  law  by  which  bo  had  become  free,  nnd  that  they  goto 
the  notee  noder  n  mistaken  belief  that  ho  waa  n  sIoto  at  that  time. 
Withont  stopping  to  consider  the  application  of  the  ndo,  f^nemncAi 
Juri»  fton  ecensaf,  I  proceed  st  once  to  tho  in<|nify,  waa  Pbindoxtor 
legally  held  to  tho  serfico  of  the  plaiotifi^  nt  tbo  time  of  tbo  oxocn> 
tion  of  tho  notee  T  And  tbo  inquiry  is,  not  wfastber  Poindezter 
was  to  bo  considered  a  skfo  nocording  to  the  Uws  of  Obioy  bnl 
whether  be  was  actually  n  skto  under  the  laws  «f  Xentueky,  where 
bo  bad  boon,  and  was  cotnaUy  raiding  al  tbnt  liwM.    Tboin'iuiry 


km,  M  to  kw  coaditiM,  iav«lT«f  timpljr  A»  CMMdmUoa  ot  tb« 
MMnn  for  tk«  pmlMw  of  bio  frM.)oia.  Whttem  aight  koro 
kea  ibo  Uwo  of  Ohio  m  that  regnnl,  if  tbo  pkiocir  co«l<l  hovo 

bcU  Mm  to  •crrieo  «Mior  tho  bwo  of  Kootnek/,  or  orra  bad  it  ben 
•  (MtroTonH  qoeoiioi^  wbetber  tbst  »w  tbo  com  or  not,  it  iroald 
fc«w  ben  oOkiwt  to  fmidi  »  m/mU«  etntUtrmtitm  for  tbo  eoa- 
Iriot.  It  ii  •  pdMipIo  of  gncral  applioarioo,  miromllj  i«co,r- 
«iM<l,tbmtUiolMli«Jeoii(y»crMmtNtgor«ra*aMtbo  »Mttr«  an4 
validity,  aa  woil  aa  tbo  btcrpMalioa  of  eoatracta.  And  tbia  i< 
CMwded,  MC  alaM  apn  MecoMty  a»d  eonmereial  «ooronioDc^ 

brt  alao  .poo  tbo  ibot,  tkat  partita  aro  proiMKd  to  eoBtraet  in  ew.. 
te»pUliM  of  tbo  onttiag  bwaof  tbopiaca;  and,  ao  far  a8a«^h 
.Uwa  b«««  fdatin  to  tbo  aobjoet  aattor  of  tbo  oontrMm  ibej  «t,  r 
nto  a«l  ooMtitMo  Mrm  in  tbo  eonditioi>o  of  tbo  ooatraet  itaelf 
Whew  a  entiMt  ia  Mdo  i.  «m  Bute,  b«t  perlWrnaeo  ia  re-oire.! 
maMthar  Stat^  or  wboroono  or  both  tbo  panioa  roaido  in  oo« 
Siat^  awi  tbo  OMiraet  ia  aado  ia  aaotber  Stoto,  qoeatioiia  aro 

tt  M  hold,  that  wbilo  ooaaideratioaa  affeotiag  the  nliditr  of  coa. 
tiaM,«hieh  hare  tfaoir  fixadatin  ia  tbo  State  or  eoadiiioaof  • 
penoa.  Mat  ho  gororacd  by  the  lawa  rogalatiag  tbo  Stoto  aod  eoa- 
dmn  of  tbo  par*,^  whioh  k  th.  Uw  of  hi.  do««||,; ,«,  o««id«w 

•»*•  afccta^  tighto  ariiiag  oat  of  tbo  irtaro  or  aabj**  autter  of 
tbo  ooatiaat.  aaat  U  almja  foranwd  by  tbo  k«a  of  the  place  of 
tbo  ooatracc  Bat  where  the  piaeo  of  the  doaieiU  of  both  tbo 
pwtoee,  .ad  the  place  both  of  tbo  aiakii«  wd  of  tbo  perfonaaw, 

•flb.ooaliaet,««tboaaao,tbofrie,Ibdi.Tiil,witbo.t«ee». 
HOIK  that  tbo  leeri  Uwa  of  that  pUce  maet  toma  owrr  where  « 
to  the  a««^  wBdity,  aad  irterprototin  of  tbo  cntract.    He^,, 

« IS  thrt  ee^TMto  toade  ia  oae  Stotoi  «rf  ralid  by  ito  Uw^  «,y 

W  nfowed  ■  th.  ooart.  of  aaotber  Stated  ■otwitbetoadi.g  the  &«t 

■tcM  by  tboopentin  of  ito  local  lawa  albatiof  either  their  aaW 
j«et  aattar,  or  tbo  atatoor  ooaditin  oT  the  peran  of  either  of  tho 


It  .fIMn  ia  thia  «M«k  that  tbo  State  of  Keatacfcy  WM  aot  ody 
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Ui«  pUce  of  the  oontrect  io  quttttoiiy  \ifii  alto  the  pkM  of  tiM  doai* 

■ 

die  of  both  the  parties.  It  ii  not  preteiidod  tlwt  U  the  tiso  of  the 
Bthiiig  of  the  oootraet,  Ohio  vti  the  [^laoo  of  the  tkmuoilo  of  Poia* 
deiter,  b^  births  end  it  eertftialj  hed  oot  tbea  beoomo  9U$k  hg  eMefc 

The  eonetitutioD  end  Itirs  of  Kentuehy  reeogBiM  tlafory  m  a 
Icgt)  eondition,  end  reguUte  the  relation  of  Beater  and  alafe,  by 
proTiding  gnaraoties  for  the  oeearitj  of  the  rights  of  the  nasler, 
charging  him  with  the  caatodjr  of  his  slare,  and  enjoining  npoa  him 
the  duties  essential  to  the  maintenance  and  seevrit j  of  the  relatioa. 
And  the  mode  of  manamission  in  that  State  is  esqi^reealy  prescribedy 
and  can  be  affected  onlr  bj  a  formal  deed  of  emaaeipatioBy  aseoated 
through  the  agencj  of  public  aothoritj. 

And,  inasmach  as  alarerj  baa  existed  nnder  Tarioas  forma  and 
modifications,  in  different  ages,  and  different  nations  of  the  worlds 
it  is  proper  to^dd,  that  the  relation  of  master  and  sbre,  aa  it  exists 
in  Kcntockj,  does  not  giro  the  master  abaolate  dominioB  orar  the 
life  and  person  of  the  slare ;  and  while  it  gires  to  the  former  the 
cxclusiTc  right  to  the  labor  or  sonrices  of  the  latter,  aad  the  right 
to  direct  and  control  his  actions  with  that  riew,  it  imposes  vpoa  tha 
paster  reciprocal  obligations  for  the  support  and  matnteaanoa  of 
the  slare,  at  all  times,  whether  in  sickness,  in  health,  or  Uk  old  aga. 
And  the  fundamental  law  of  that  State  contains  a  provision,  **ta 
oblige  the  owners  of  slares  to  treat  them  with  humanitj,  to  prorida 
for  them  neccssarj  clothing  and  prorisaons,  and  to  abstain  from  all 
injuries  to  them,  extending  to  life  or  limb."  ArtieU  7,  Sie»  1^ 
Conttitutton  of  the  State  of  Kentucky. 

Tlie  status  or  ciril  and  political  capacity  of  a  person  bebg  oon- 
ce<lcd,  the  social  and  political  orginixation  of  the  State  to  which  ha 
belongs  must  be  regarded  ererj  where  aa  datarmiaed  by  the  eftril 
regulations  of  the  place  of  his  domicilo.  It  is  said  thai  avaiy  Stata 
or  nation  possesses  an  exclusire  sorereignty  aad  Jurisdietioa  withha 
its  own  territory ;  and  that  its  laws  aSbct  and  Inad  all  pefaona  .aftdL 
property  located  within  it.  It  has  power  to  regalata  tha  mode  «mI 
condition  under  which  proper^  mayba  aoqtiifad  and  Md;*tW 
capacity,  state,  and  condition  of  all  persons  domieiled  tharsia;  na. 
well  aato  preseribe  tha  remedies  and  modsa  of  pwoaadhig-lii.  tito 
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tdmhiiitntkm  of  jnitice.  This  is  eawotial  to  the  aoTeroignt/  of 
•rery  dbtioet  and  tcparato  communitj  of  people. 

And  it  nppean  to  be  well  tettled,  tlimt  the  etpacitj,  etate  and 
condition  of  n  penooy  as  to  acts  done,  rights  aoqoired,  and  contracts 
vadot  Mst  be  regarded,  OTerj  where,  as  fiied  and  determined  bj 
the  laws  of  his  domicile :  so  that,  if  these  acts,  rights  and  contracts 
imve  Taliditj  there,  they  will  be  held  equallj  ralid  everywhere ; 
b«t  if  invalid  thr  e,  they  will  be  held  invalid  everywhere.  Story's 
Cooilict  of  Laws,  see.  101. 

Althongh  tho  atatns  of  a  person  is  not  indelible,  bnt  liable  to  be 
changed  by  a  change  of  domicile;  yet  the  domicile  is  not  liable  to 
change  by  n  mere  temporary  absence  from  it,  the  intention  of 
fftaming  to  it  still  conttnning.  On  Uiis  subject,  Mr.  Jostice  Story, 
in  hie  work  on  **  Conflict  of  Laws,"  sec  44,  says  i 


fW  thin  ft  mutt  CMMT  ft  Miwfi'fv/e  Jwirilt;  /rsC,  rcfMrvM  ;  €ni,  mtm^jt,  lit 
imfmti'm  ^  mmHmf  it  tht  k^m  •/  tktpmrtf.  Tkcrt  mtmH  te  tli«/Mf,  aad  IIm  kklmt  { 
for,  M  r«cU«r  kM  inlj  •kMrrcd,  a  pcrMs  e*M«t  MUUtoh  a  doaidlt  la  a  pUet, 
•uefC  It  ka  tmims  H/aef,  n«vt«tr.  In  wuknj  m»—,  mimI  rtaiiiMM  i«  Ml  ladb- 
pesaaUt  to  rttola  a  d««ieU«,  aftor  U  it  tatt  ttqaired ;  k«t  It  it  rclaln«4  tmait 
99iep  hf  At  men  MfMlitn  m§t  ft  rkmngt  it,  «r  It  tttofit  anollMr.  If,  Ihtrerof*,  a  f«ff^ 
fta  Ittttt  kit  htat  ftr  itmpmwj  pvrptttf,  b«t  with  aa  lattalfta  to  rttan  to  It, 
tUtchaagttrpUMltattla  WwachaagttrdtakQa.  TIim»  If  a  ptriM  tlMsM 
fo  o«  a  TOjtg*  to  tct;  tr  to  a  ftrtlini  ataatry,  ftr  ketltk,  tr  ftr  pltatart,  tr  ftr 
k««Mat  af  a  twptrtfy  atttft,  witli  mi  latoatlta  to  rttata,  tatk  a  tr»atit«iry  rttl- 
ilraca  vtiiM  atl  ttaKilato  a  m«  daaloiltk  tr  aaoaat  to  ta  abtadtniwat  af  tlM 
•14  •*•!  ftr  It  It  att  tiM  acra  atl  of  iahabitlaf  to  a  platt  vbleli  atktt  Ikt  dtal- 
cOa;  k«t  It  to  Ike  toat,  atapicd  altk  Ikt  lattalka  af  rtaiatolag  tktrtb  aatet 


It  is  an  established  principle,  that  the  p^rtcnal  $lalui  of  a  party, 
nt  fixed  by  the  law  of  the  place  of  his  domicile,  is  regarded  ai 
nccompanying  him  in  othec  conntries,  so  long  as  his  domicile 
remnias  nnchanged.  See  Story's  Conflict  of  Laws,  sees.  51, 52, 60, 
64,  G5 and  66;  2  Kent's  Coos.;  PmUm  vs.  Br^wn^  6  East.  181; 
1  Ilnbens,  Lib.  1,  tit.  8,  sec  12.  . 

Thoc  the  relation  of  hnsbnnd  and  wife,  If  valid  by  the  laws  of  the 
domicile  of  the  pnrty,  has  n  legal  nbiqnity  of  obligation,  and  will  be 
rsfnrdcd  ••  Tslid  in  tmy  other  tonntiy  whom  the  party  may  gOb 
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80  ftlao  with  the  nlftUoB  of  ptrent  sad  eUUL  And  if  bj  Uio  kwi 
of  the  plMo  of  domioilOi  a  ohild  btoomo  of  oge,  and  diioharged  frma 
the  oontrol  of  tbo  poreat  ol  the  ogo  of  twontj-ono  jctn,  ho  viU  bo 
regarded  at  baring  reached  hie  ago  of  m^oritj,  if  ho  go  to  a  coao* 
trj  where  a  ponon  doee  not  bocono  of  age  till  he  roach  hie  twenty* 
fif^h  jear.  And  if  a  parent,  doinioiled  in  a  oonntry  where  the  ago 
of  migoritj  if  fixed  at  twcntj-fire  yeaiOi  he  aojonraiag  in  thie  State 
with  a  eon  over  twertj-one,  but  nnder  twentj-five  /eert  of  ego,- the 
righte  and  the  obligatione  of  the  relation  of  parent  and  child  woold 
be  regarded  and  enforeod.  So.  aleo^  la  the  relation  of  gnardian 
and  ward,  and  likewieo  the  relation  of  maetor  and  apprentioe, 
regarded  !n  different  eonntiiee,  and  the  rights  aad  obUgatioiie  thereof 
enforced. 

Thie  nle,  bowoTer,  k  enbjeet  to  the  qnalification,  that  vhoro  the 
righte  and  obligations  Incidental  to  the  personal  statos  are  in  coa« 
trarention  of  the  laws  of  another  eonntry,  la  which  the  portj  ma/ 
be  a  aojonrner,  they  ma  j  bO|  for  the  time  being,  to  some  extent,  ens* 
ponded.  Bnt  althoigh  the  rights  and  obligations  Incident  to  the 
eapacitj,  state  or  condition  of  a  partj,  may  be  thns  tenporarilj 
suapendcd  for  want  of  the  anthoritj  of  law  to  sapport,  or  to  enforoe 
them,  the  J  are  not  therobj  abrogated,  and  the  statoa  of  the  partj 
chaoged  bj  the  operation  of  the  laws  of  the  place  of  the  sojoum. 
It  ia  tme,  if  a  party  renoTo  with  the  intention  of  changing  hb 
domicile,  as  soon  as  he  arrires  in  the  eonntry  or  8tato  of  his  new 
home,  ki$  $Uitu$  is  at  enoe  changed,  and  fixed  by  the  laws  of  the 
place  of  his  new  donueilo,  And  what  amonnts  to  a  change  of  domi- 
cile, as  afiecting  his  statns,  may  depend  eomewhat  npon  the  laws  of 
the  eonntry  to  which  the  party  may  go.  If  he  remof  e  from  the 
plaee  of  his  domicile  to  another  ooontry,  with  the  intention  of  rceid- 
ing  there  fsMpororify,  but  for  a  •ansMfniMs  and  irndtfink*  ptriod 
$f  titMf  or  for  a  nnmbor  of  years,  H  may  effect  a  change  of  domi* 
cilo.  Bnt  it  maybe  said  withont  fear  of  ooolradiotion,  that  It  never 
has  been  held,  in  any  well  eottsidortd  ease,  by  amg  sowrft  in  mtjr 
somidy,  that  a  change  of  domleile  may  be  oflected  ^  the  aomf  a 
person  loarin^  his  heme  te  a  mere  temporary  p«rpoee»  and -simply 
passing  thro^gfi  mtothw  eonntry  on  n  JewMyi  «r  foing  Into  it  m 
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iuiaicu  requiriag  bo  deU/  trca  for  •  Umpmnj  fiih^u,  aai 
UBQcvluitel  J  retamtng  to  the  ploee  of  Ui.  ko«e. 

AndMt  oolj  do  tkerigliUaodobligatiaMiMiaMllo  tWdoM*. 
tic  rtUtioMy  Wt  alto  tlM  rp;i(9  tf  perwatuU  or  woofolfg  fffnig^ 
At  fixed  by  tke^M  dmwiieQii^  eceompeiiy  tke  penott  of  tiM  ow«cr  a 
otiier  SUics  or  cooatnct.  And  lUe»  m  the  weidi  of  Leid  Loogb* 
bonNigh  » "SftS  ^  nVairi^ir,  I  II.  Bladt.  690,  «*tt  mdmrfrof^ 
oiitteA,  imC  #a/jf  i/fJU  Urn  rf  EmgUmd^  hai  tftmrg  pjnofry  im  Uu 
wmrU  vAere  lev  kms  lit  emtoMv  ^enrNof."  And  m  tWnsper- 
UBt  eoee  of  B^«A«j(lf  ^  KenUZi;  4  Btfra.  4  Cm.  4S8.  Lotd 
Cbirf  JmUco  Abbott,  mogmttag  tbii  doctriM^  oud.  •"Pciaoul 
propert J  hm  ao  locolity.  Aad  eeoi  »£rA  mjpeef  f#  Clef,  k  u  wd 
mmd  Co  0*^,  llo<  tk$ltmrf  EngUmi  $iw€9  mgr  f#  Cfte  £eif  ef  Oe 

permmmi  pr^p^g  eAeiild  Ae  iiairihmttd  fiterdief  le  ik»jm§  i0w^ 
tOii."  «•  A«d  tbe  nme  doctrae,"  wji  Siory,  m  Ue  Oeoflid  of 
Lowe.  MO.  830,  «bae  bectt  eoutaady  aniotaiaed,  be<b  m  EogUnd 
•ad  Ancrioei  vitb  aabrokea  eoafideacev  and  geaeral  aaaaiaiicj.** 

This  doctriae,  tbal  rigbu  of  pctaoaal  pcopcrt  j,  aad  rigbte  aad 

obitgatioat  iacidcat  to  tbo  dearetic  relalioaai  aeqaired  bj  tbo  lave 

of  tbe  place  of  domicila^  vill  bo  regarded  aad  oafbreed  ia  otbv 

Statco  aad  cooatricfy  leett  apea  a  priaeipio  of  iateraatioaal  jaria- 

pradmect  fuaadod  apea  ibe  ooaiit j  of  aatiea^  aad  baa  eo  geaeral  a 

aaactioa  aauag  civiliaed  aaliaaai  tbal  it  ii  aow  treated  aa  a 

part  of  tbe  '*«/ae  Gtutimm.*'    It  doee  not  ariee  6ea  aoj  extra  tor^ 

ritorial  eperatioa  of  tbe  lave  of  oao  ooaatrj  vitbia  tbe  limiu  of 

awHber.    Ia  tbe  werda  of  Cbief  Jaitiee  Abbott,  ''jft  w  aeC  Mfr«rf 

le  Mjr,  «•  rnp$ei  U  tkii,  tktd  ik$  letr  e/  EmgUmdgiwm  way  U  cAe 

imm  tftisforeigm  coaafyy.**    Oa  tbe  eoatrary  it  bteoaite  a  part  of 

Iba  aiaaaeipa]  lav  of  tbe  eeaatrr  adoptiag  iL    Aad  beeaaae  it  ii 

Ibaadod  oa  tbo  eoBU^  of  aatioatp  itit  ao  loii  tbe  lav  of  eacb^aaa- 

tfj  vbcre  it  it  oaforcod.    Ia  B^mk  ^  Amputa  a.  JSmit^  ISTet. 

R.  669,  Cbiif  Jartiee  Taaoj  aaid.  oa  tbiaBal9ee^  ''Tbe  coaitj 

tbai  t Headed  to  otbcr  aataeoa  te  ae  ua/eadlaMU  ^  mtnrt^ig. 

It  it  tbo  volaatary  aot  of  tbo  aation  bjr  vbiob  it  it  oiered,  aad  ii 

iaafUtMblo  vbta  eoatrary  to  iti  policy  or  pr^adititl  to  iu  iatar* 
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mU.  Bat  il  eontribotM  m  Urgelj  to  pnmiotc  juttiM  Wwtea  mdi- 
Tidnftlf,  And  to  prodaoo  »  friendlj  intcroowM  botwota  tlio  toriroiga* 
ties  to  wUeh  tboj  bclongi  that'  ooartt  of  jattieo  hara  cooataatlj 
aotod  upon  it,  aa  a  part  of  tha  Tolantary  law  of  natioiia." 

This  nU  of  law,  foonded  opon  oonity  praTailiBg  among  t¥o  dia- 
tinet  and  independent  nationa  of  the  earth,  reata  upon  atill  higbar 
obligationa  among  the  people  of  the  iOTeral  8tatea  of  tbe  Aaeriean 
Union.    IlaTing  entered  into  a  leagne  of  friendabip  and  aolemn 
oompaet  witb  eaeh  other,  aa  the  baaia  of  a  oonfederated  goTemment, 
deaigned  fa  profndsfar  fAe  e^mm^n  drfenu  ttnd  gmural  mlfar€  ^ 
<Aa  HMtaJL  SUit€$^  U  94eur$  U  •atk  At  UUrty^  tmd  U  mtMUkjw^ 
tie€,jtind  maifre  d^mulio  (nm^iUUj^^  thej  eatabliahed  ntimata 
relatione,  and  laid  the  foundation  for  unrutricUd  tmdfi-m  eamatarw 
Hal  and  eaeiof  hUare&urM  between  the  people  of  tbe  aereral  8tatoe ; 
and  that,  too,  when  the  relation  of  maater  and  alafo  aotaall/  axiited, 
10  aomo  extent,  in  every  State  of  the  eonfederaej.    Having  guar- 
anteed to  the  people  of  eaeh  8UU  mnoktbili^  in  f  AatV  righta  af 
privai9  Jpfoparty^  and  tacuritjf  m  iknr  domeUic  tranquiRity;  hav* 
iDg  deolared  that  the  powers  enumerated  in  tbe  Conatitution  abonld 
not  be  oonatrued  to  denj  or  diaparage  the  rigbta  retained  by  tha 
people;  and  having  guaranteed  the  aovereigntj  and  independenoa 
of  eaeh  State,  aubjeot  only  to  the  powers  delegated  to  the  eoafedo* 
raoy,  they  raoognised  the  relation  of  master  and  aervant,  aeeured 
the  return  of  fugitives  from  servUnde,  and  provided,  expressly,  thai 
•<  FuU  faith  tmd  eredii  thaU  ha  ^'esn,  in  aaak  iStote,  U  tha  puhUa 
aetOf  racorda  and  judiaial  freuadimga  afanrjf  atkar  StaU;"  and 
that  ^  Tkaaitiaeni  tfaaah  StaU  ahaU  ht  antittsd  U  atttka  frimi- 
Ugt9  and  immunitiia  af  aitiaana  in  iMa  UHtai  SUUaa.^ 

United  upon  sneh  intimate  relations,  for  aueh  purpoaea,  and  upon 
suoh  terms,  under  the  aaoM  oonfederated  geremment,  the  people  of 
eaeh  Stata  are  bonnd»  if  not  by  the  express  obligationa,  eertainly 
by  the  spirit  and  true  intent  of  the  eompaeti  to  regard  with  Uus 
'^Hcteat  fidelity,  and  in  the  moat  amieable  apiril  of  redproeity,  all 
iha  peeuliar  rights  af  iU  peopk  of  fach  other  State,  whieh  aepamu 
and  indanandani  MtioBM>  Ia  thaif  intarnnnraa  wilh  eaeh  atksr* 
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reeognixe  in  regard  to  tlie  ordinary  righU  of  pertoM  and  property^ 
npon  the  ground  of  comatj.  Witkont  tliia,  tlio  hamonj  r«iatf«d 
to  inmire  ^^d^meUie  tranquttlHif"  and  tka  freo  eomwureial  aod 
8ociai  initrtoune^  botween  the  people  of  tbe  lereral  Sutea,  eeeenttal 
to  the  great  pnrpoeee  of  the  eonfederaej,  cannot  bo  accvrcd*  Tho 
dtixena  of  each  State  cannot  expect  long  to  enjoj  ^aS  the  prifi* 
legea  and  iramnnitiee  of  citixens  in  the  lercral  Statea,^  nnUae  each 
State  maintains  a  acmpaloivi  regard  for  comitj  and  reciprocity  ia 
this  respect.  A  citixcn  of  Ohio^  pasting  throngh  Keotncky,  or 
going  into  that  State  on  bnsineas,  either  vith  his  property^  or  vtth 
persons  under  his  guardianship,  would  expect  to  bo  protected  in  his 
rights  of  person  and  property,  held  by  the  laws  of  his  place  of  domi* 
cile,  under  **  ike  full  faith  and  crtdU'*  required  to  be  giren  to  the  pub* 
lie  acts  of  his  State.  But  if  a  dtixen  of  Kentucky  cannot  pass  throo;(h 
Ohio,  accompanied  by  hia  serrant,  or  send  his  serrant  into  this  Stato 
on  a  mere  errand,  without  being  direstcd  of  hb  ri|^ts  sccvred  io  ht« 
by  the  pMic  acU  of  the  State  of  his  domidlt,  there  is  an  end  to 
that  oomity  and  reciprocity  between  the  two  States  required  by 
their  relauons  toward  each  other  as  members  of  the  federsl  eempact^ 
which  is  essential  to  harmony  and  unrestricted  tniercourse  betweea 
the  people  of  the  two  States.  And  such  a  osuiM  on  the  part  of 
Ohio  will  subject  her  dtisens  io  a  liability  to  lotaliatory  measurce 
on  the  part  of  Kentucky. 

If  Ohio  and  Kentucky  were  separate  and  independent  nations, 
absolfcd  from  all  obligations  under  the  federal  compact,  Kentucky 
could  doubtless  secure,  by  Irsefy  tiiyulalUmtf  protection  to  the 
rights  of  persons  and  of  property  authorised  by  her  own  laws,  and 
efiectiTe  provisions  against  the  invasion  of  such  private  rights,  in 
the  commercial  and  free  intercourse  between  the  people  of  the  two 
States,  which  is  manifestly  tbe  interest  of  ea^  Bnt  if  the  citiseM 
of  Kentndcy  cannot  be  protected  in  their  r^Ate  fusCed  <»  fiUl  iSrels^ 
while  mere  sojourners  or  travellers  in  Ohio;  it  the  people  of  Ohio 
can  be  allowed  to  interfere  with  the  local  policy  nad  doMscie  aiaki 
of  Kentucky,  and  entaee  away  nigrew  boii  to  sei  liinde  in  thni 
State :  if  the  veoolo  of  Ohio  tolerits  and  enaemtaas  noficieal 
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aokte,  agitalioBy  and  boendiwy  pabliMtioa^  direeU j  teodiog  to 
dittarb  tlM  doBftdo  trmnquiUit J  of  Kentiid[j,  to  instjga^ 
thore  to  iniUTOotioii  end  miirdor,  aod  oompellwg  tho  poople  of  thol 
BlatOi  to  BoooMorj  moMono  of  Mlf^protervataooy  to  prohibit  tlio 
Mgro  from  bobg  tooght  to  reod^  tnd  to  impooo  rigid  polioo  regnla- 
tiom,  iHiioh  provmt  ■]]  oineliormtioD  ia  tho  ooodition  of  tho  tUTi^ 
and  cot  of  all  progroM  in  tho  caiuo  of  omaooipatioB  ;-»if  all  thii 
oan  be  dooo,  ooonstontlj  with  tho  ipirit  and  tnio  intent  of  tho 
federal  oompaeti  tho  foderal  Union  mnat  be  tend  far  Iom  eSoent 
ai  a  proteotioii  to  tho  people  of  tho  aereral  Statea  in  their  local 
poli«7  and  prifato  ri^ta  of  peraon  and  of  property,  than  mere 
treat/  atipolatioiia  between  Statea  foreign  to^  and  independent  of 

Boi  it  ia  aaid  thai  the  Conatitation  of  Ohio  debUrea  all  men  freo» 
and  prohibita  alavorj  and  mrolantarj  lerTitndey  ezoept  for  orinot 
and  that  thia  profiaaa  of  onr  Conatitution  cannot  be  abrogated  or 
^  anaponded  by  tho  operation  of  the  lawa  of  Kentacky.    This  is  aO 
Tory  traoy  bat  it  in  no  wise,  aa  I  hnmbly  oonoeiTO,  affects  the  qnea- 
taon  nnder  consideration.    No  one  vonld  oTor  assert  such  an 
abaordity  as  that  the  fnndamental  lawa  of  Ohio  oodd  be  abrogated, 
or  snspended,  by  tho  extra  territorial  operation  of  tho  lawa  of  a 
foreign  State.    It  ia  nndeniable,  that  the  Conadtntion  and  lawa  of 
Ohio  goTom  the  aUtns  and  condition  of  OTory  person  d&mkiUd  in 
the  State.    And  if  a  person  remoTO  from  anotha  ooontiy  into  Ohio^ 
intending  to  make  Ohio  his  home,  he  becomes  subject,  at  once,  as 
to  his  rights  of  person  and  property,  to  the  laws  of  Ohio;  andif  hia 
removal  be  from  Kentnoky,  and  he  bring  with  him  his  bUto,  from 
the  time  of  his  landing  in  Ohio^  tho  aloTO,  at  once,  beooinea  free. 
This  results  from  the  operation  of  the  laws  of  OhiO|  in  caae  of  « 
ckanff4  ^d^mieiU^  or  of  persons  taking  np  th«r  reaidence  in  thia 
Stoto.    Bvt  when  the  dtiions  or  subjccu  of  another  Stato  or  oonntry 
simply  pass  through,  or  sojourn  in  Ohio^  mther  on  business,  or 
merely  as  traToUers,  they  occupy  a  different  relation,  and  are  subject 
to  regulations  differing  from  those  whidh  apply  to  persons  domioiled 
or  residing  in  tho  Suto.    A  standard  anthor,  of  the  highest  obarao> 
tor,  on  tho  Laws  of  Nations,  aays: 


n 

to  akndM  tb«  eodcty  •r  vUsk  kt  b  ft  bmAmv  4m  Ml  k«  Ut  priHI^ 
to  ft  fcff«lai  wmo,  !■  virtw  •r  tte  Mt0d  tMtoigr,  Ik* 


'n«  8iBt%  vUck  Mc>>^  to  m|M«i  tkft  figy*  rf  titer  ■itiai.  Mi,  !■ 
iftjM*  t^   n  mmmHiJ  ^lAB^  an^oto  to  kifMlf  ftV  PMNf  vw  Aft  Mmft  ftf  ft 
|bni(B«;«kftk  IhM^  kftkM  Mton«lMrtoRtoH7, 
TaiteTi  Lftv  vT  HftHMi,  ptf*  ^4. 


Apin,  dM  tame  Mtliorytm  page  175^  asp: 


Ifct  prftpwiif  ftf  M  hfitMftftl  4oto  ftftl  •««  to  bAftf  U  Wto  M  ftMMrt  ftf  Mi 
Mftg  IB  ft  tatl^  ftoftftivyt  It  Hill  ftMMitotos  ft  part  ftf  cW  aorafBto  wmMi  «f  Ut 


Tha  profiaioBa  «r  iba  Oonadtatioa  af  tha  Stata  nantiaiiad 

ilMKforay  ba  oonatnad  aa  fixing  tiia  lawa  af  ^f&akSk  m  Ohio,  aod 

as  goTcnibg  tha  atato  and  aondidoii  of  Uumo  aolj  who  ara^  or  who 

beoona»  aobjaeU  of  tha  Suta  goTanmaBt.    TUa  ecrtatalj  aauaC 

he  othanrka.    The  langamga  ia  general,  aod  vithost  aaceeptiaQ» 

^Urtiig  aU  men  free  and  equal;  jel  it  ia  oooeeded,  that  a  lagittTf 

from  labor  eanung  mto  Ohio  tnm  another  Sute,  ia  not  free,  bit 

aabjeet  to  Ic  returned  to  his  maater.    And  it  moit  be  oeaaidad 

that  ambaandrira^  or  other  foreign  niniateri,  vi|^  reaida  in  Ohio 

with  their  aanranta^  and  yet  retain  their  doaudle, -with  tha  n|^ 

mcidental  therata^  in  tha  ooontry  whiah  thej  repraeenti  and  la 

wbieh  th^  belong.    In  aoma  eoontriea,  and  n  aoneaf  the  Sutaa  af 

the  Union,  speeinl  lawa  are  anaeted,  r^golatiag  tha  prirOegea  and 

litbUitica  af  acgoaniani  and  trannant  peraona  within  tha  State;  and 

ihoM  atatotea,  in  aomo  of  tha  Statea,  bj  expraaa  proriaiaB,  fix  tha 

period  bejrood  whibh  wjooming  alarea  firom  an j  of  the  alavahoUBng 

Stataa  ahall  not  ba  allowed  to  ranain.    Bat  we  hafo  no  anah  law  ia 

Ohio. 

It  ia  aigbad,  that  foreigneia  or  non-randanta  ooaung  bta^  or  pa^ 
nag  thfOQ^  tha  Stata,  eannot  ba  allowed  to  fiokte  tha  eonaii* 
tational  prohibitioB  againat  the  axiatenee  af  akfary  or  bvi 
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tarj  sarritiido  b  tbe  Suto.    This  it  o(meoded«    Kotbing  differ- 
ent is  elaimod.     The  proliibitioo  it  egainet  eUTeiy  or  idtoIhq*. 
terr  aerntude  ee  a  $taU  and  conditiam  of  mail  w  (Mm.    Tbe 
davtrg  |M^bibited  oonaiaU  in  the  right  of  one  person  to  bold  another 
^rtoii  and  hi»  potUriijf  in  perpetual  bondage  to  labor  m  Ohio^ 
without  oonpe nsation,  saye  tbe  reeiproeal  obligation  of  the  master 
to  support  bis  slave.    And  **  the  invduntary  ut^Uud4*^  inhibited 
is  the  same  thing,  with  the  exoeption,  that  the  bondage  maj  not  be 
for  the  entire  life  of  the  serranti  nor  involve  his  posterity.    Kow, 
it  is  not  claimed  that  a  citixen  of  Kentudcy  can  come  into  Ohio 
with  hu  slave,  end  assert  a  right  to  the  perpetual  labor  of  the  slave 
and  his  preterity  in  Ohio:  neither  is  it  claimed,  that  a  citiien  of 
Kentucky  ean  either  bring,  or  send  his  slave  into  Ohio,  and  require 
of  him,  or  eooroe  him  to  tnro/uiifaiy  urvitudf  in  ikit  Stato.    But 
if  a  slave,  sent  into  this  State  oa  an  errand,  ve/iciitartii^  does  an  act 
of  service  for  his  master;  or  if  a  slave  accompany  his  master  in 
travelling  through  thb  State,  and  vdunUtrUjf  serve  his  master  oa 
hb  journey,  in  neither  of  theee  eases,  is  there  any  act  of  involm^ 
tarjf  HTvitiuU*    The  constitutional  inhibition  is  against  *'  tntw/mi- 
tary  9ervitud§  ;'*  and  this  is  no  more  violated  by  a  gratuitous  v»{- 
tmtary  eef,  than  it  is  by  an  act  done  under  the  obligations  of  a  con- 
tract.    The  real  question,  however,  under  consideration  is,  not 
whether  a  man  in  Kentucky  can  send,  or  bring  his  slave  into  Ohio^ 
and  here  require  of  him,  or  coerce  him,  to  acts  of  involuntarif  ur* 
mtud$;  but  whether,  after  a  slave  has  been  in  Ohio,  by  permission 
of  his  master,  on  a  mere  errand,  performed  an  act  of  voluntary  ser- 
vice, and  then,  toluniarUy  returned,  witkofU  dday^  and  wUJumt 
olaiming  kiofnodom^  to  his  state  of  servitude  in  Kentucky,  tho 
actual  itaiuo  of  the  slave,  as  fixed  by  the  laws  of  Kentucky,  oan  be 
judicially  recognised  in  Ohio.    It  is  the  mere  question  of  the  reoog- 
nition  in  Ohio,  of  a  legal  right  and  condition  ineontestably  existing 
by  law  in  Kentneky.    The  recognition  in  Ohio,  of  the  fact  of  aa 
existing  legal  right  in  tbe  State  of  Kentucky,  is  one  thing,  and  a 
right  to  tbe  involuntary  serritude  of  a  person  in  Ohio,  another  and 
very  different  thing. ,  If  a  suit  be  brought  in  Ohio,  oa  a  note  given 
ea  the  purehaie  of  a  slave  in  Kentucky,  it  will  be  oonoeded,  that 
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ibe  eontnci  viC  beenforeed,  and  tbtt  Um  eontiJfrstioD  ets  not  U 
impeached.  And  yet  this  would  be  at  perfiet  a  reeogniikm*  la 
Ohiov  of  the  legalitj  of  tlaTery  in  Kentnck/,  aa  that  of  auihoristof 
a  maatcr  to  ooeree  the  return  of  a  tlaTo  to  Keotacky,  who  eano 
into  Ohio  on  a  temporary  purpose  by  eonscnt  of  his  naslcr*  A 
mere  act  of  voluntarjf  9€rvie€  in  Ohio  ean  not  be  con*tnied  to  le 
ooercire  or  involuntary  senritnde.  Much  lets  ean  the  mcto  rceog* 
nition  in  Ohio,  of  a  legal  right  actually  exiftiof  in  KentacLy,  le 
tortured  by  eonstruetiony  into  a  recognition  of  inwoUninrif  $ervi(ud0 
in  Ohio ;  and  as  it  has  referenoe  to  the  operation  of  laws  in  Kvu^ 
tucVy  eii/y,  it  is  manifestly  not  giving  an  e%tra  territorisl  o)«era* 
tion  to  the  laws  of  that  State.  I  am  wholly  naal/le«  ihtvitUtf^ 
to  perceive  the  infraction  of  the  constiftionsl  inbit/iiion  eoa* 
plained  of. 

That  slarery  is  contrary  to  the  policy  of  Obie^  as  estftlliiilied  by 
the  Constitution  of  the  State,  is  eertainly  true.  And  I  asy  U'  |>er« 
milted  to  &dd,  that  no  citisen  of  the  State  would  more  sealouftly 
and  sincerely  oppose  any  change  in  the  fuodasscntal  policy  of  the 
State  in  this  regard,  than  I  would  myself^  beeauje  of  the  lial/iluy 
of  the  relation  of  master  and  stare  to  abuses,  beeauiie  of  the  dtmor- 
alizmg  influences  of  those  abuses  upon  society,  ami  becsuse  of  iu 
impove-nshing  consequences  upon  the  prosperity  and  tutt'j^wt  of  the 
community  in  which  it  exists.  But  the  quiibti^/n  ucider  €ou%*'Wm^ 
tion  is,  not  whether  slsTcry  shall  be  intro<Uic«<l  into  Ohio,  bat 
whether  there  shall  be  that  observance  of  eomity  in  the  mtreti*  tctr4 
intercourse  between  X>hio  and  the  people  of  an  a'lj'/tfitog  nitter 
State,  which  is  essential  to  harmony  niA  reciprocity,  ab«t  a  due 
regard  for  the  spirit  and  true  intent  of  the  ffUrul  coai|»act»  Is  it 
in  contra ventioa  of  the  policy  of  Oiiio^  to  recognise  U^il  tvJiM  as 
they  exist  in  Kentudcy,  arising  out  of  the  reUtion  of  natter  and 
slave ;  or  to  recognixe  the  actual  status  of  a  slave,  as  it  in  fact 
exists  by  the  laws  of  Kentucky,  because  the  slave  bad  been  in  Ohio, 
although  for  a  wure  ttmporary  ynryou  and  itiihctU  etaimimg  ki$ 
Jr€4dom^  had  robntarily  retnned  to  the  service  ol  his  na*ter  hx 
Kentncity  I  As  I  hafo  already  luniarked,  our  constitutional  pro* 
hibitM  ic  apinst  sicsisry  or  kmhaUarp  BtrwUuds  in  OkU»    U 
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doM  Ml  operate  in  an j  retpeet  or  m&uuit  wbattoerer,  to  prohibit 
•Ufory  ia  KoDtnek j.  I  gtfo  foil  Mopo  to  tlio  eonttitatiooa]  iahib- 
itioii.  No  flofory  or  iBTolvitorj  ierritudoy  otiMrwino  thaD  for 
oriiM^  OMi  ofor  bo  oUowod  in  Ohio.  When  a  oitiion  of  Kentnekj 
bringip  or  aandi  liii  slaTo  into  Ohioi  for  tompoTMry  porposos,  or  ni 
MMfii-he  oan  not  o«np«l  bin  to  porform  «  §ingU  uci  of  iofolon- 
Urj  aerntade^  or  hold  him  in  mtjoetion  ono  momont*  in  Ohio,  /or 
tkspurp^m  of  tho  porfonnanoo  of  infolimtaij  wrrioo  in  Mb  State. 
Bat  if  a  ilafo  oomo  into  Ohio  on  an  orrand  for  liii  maator,  and  vol' 
nntarOjf  d$  ik$  mH^  and  rotonit  thii  iroold  not  be  inmlufiUuy  fer« 
Titnde ;  nor  woold  tho  iIaT%  while  in  OhiOi  be  held  in  nlgeotion  for 
ioToluntarj  aervioe  in  ihu  Stats.  When  Poindezter  oame  within 
the  territorj  of  Ohio,  he  might  hafo  lawfeHj  refased  to  perform  iho 
errand  for  his  maater,  npon  the  gfonnd,  that  hit  nibjeetion  to  the 
eerf ioe  of  hia  maeter  waa  in  Kentookj,  and  oonld  not  eziat  in  Ohio. 
80  also^  if  a  citiaen  of  Kentnekj  paaa  throngh  Ohio  on  a  jovmej 
with  hia  aIaT%  he  ean  not  ooeroe  tho  daye  to  acta  of  inTolmtary 
eerritode  in  thia  State,  or  hold  him  in  anbjeotion  for  the  perform* 
aaee  of  aooh  aerriee  61  Ohio,  And  if,  while  aojonniing  in  OhiOi 
the  alafo  ooZuiitar^  perform  aeta  of  aenrioe  for  hia  maater,  thia 
wonld  not  be  in  violation  of  the  oonatitntbnal  profiaion* 
.  The  lawa  of  the  aereral  Sutea  eonataatlj  proteot  the  eitiaena  of 
the  other  Statea  in  their  lighta  of  propertj,  when*it  ia  fomid  within 
their  reapeolife  territoriea;  and  no  one  baa  erer  donbted  their 
power  to  do  ao.  And  inaamnch  aa  the  legal^  right  of  property  in 
the  aerriee  of  the  alaTo,  is  the  Statea  where  alarery  ia  aathorised, 
ia  leoogniaedy  not  onlj  by  the  lawa  of  national  bat  by  oar  national 
oompaoti  which  ia  the  law  of  OTory  State  in  the  Uidoay  thia  ri^t- 
existbg  b  a  State  where  alarery  ia  aathoriied,  ia  entitled  to  prO' 
tection  in  another  State,  where  the  aSTe  may  be^  withool  fault  ob^ 
the  part  of  the  maaten  Sappoee  a  ettiaen  of  Kentoeky  with  hie 
alate  wraoked,  and  thrown  by  aooident  on  the  ahorea  of  thia  State. 
The  alate  wMA  not  be'  a  fogittve,  and  eodd  not  be  arreeted  as^ 
aoch.  He  woold  be  nnder  the  proteotionof  oorlaw;  yetitwoiild' 
aoTitfoely  be  claimed  by  any,  that  the  meater  eeeld  nol^  according  te^ 
the  lawiirUeh  gofom  eitilised  nalioaa  b-their'-itttereovaeirithi 
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••eh  ot]i«r,  bt  protaetad  ip  hb  legal  riglits  tzittiiigat  tlM  pkiM 
doniieiU.  If  •  law  had  been  eoaccad  abaolutel/  prohibiting  ibo  bgreit 
•BdegreMin  this  State  of  that  eUes  of  penoofy  for  aayporpofiey  or  ia 
maj  maimer  vhataoerer,  it  might  be  difierent.  But  asit  ii,  tbiaoontra* 
vwiea  no  nde  of  law,  of  moralitj,  or  of  pablie  policj.  The  inMr»> 
tabic  doctrine  that  a  ilaTOi  noUnt  v^Untf  beeomee  abeolntelj  and 
fererer  IreOp  the  moment  be  touches  the  soil  and  breathes  the  air  of 
»  oomtty  where  slarery  is  prohibited,  without  a  change  of  conntiy 
or  domicile^  is  ideal,  and  in  oontraTcntton  of  the  settled  law  relatbg 
to  the  atatos  of  persons,  ind  the  law  goreming  the  international 
iateieoorae  of  nations  with  each  other.  la  Kentock/  a  man  is  not 
allowed,  to  lid  himself  of  his  oUigation  to  support  his  slart,  when^ 
from  eickness  or  old  age  he  beoomes  nnprofitable;  bot^  if  this  doo-^ 
trino  of  aheolnte  fireedom  by  SMrelj  touching  the  soil  of  Ohioy 
proToil,  an  that  slarebolders  la  Kentndcj  hare  to  de  to  rid  then* 
■eWeo  of  all  responsibility  as  to  their  nnprofitable  and  nseless  slares, 
in  to  aoad  them  across  the  Ohio  rirer  on  errands,  and  thos,  they 
aaay  iiU  the  poor-honsss,  and  infirmaries,  ia  the  cooaties  of  this 
8tate  bordering  on  the  Ohio  lirer. 

It  ia  aigned,  bowerer,  that  the  moment  a  slaro  domiciled  ia 
Kentucky,  is  allowed,  by  consent  of  his  master,  to  step  «pon  the 
ioil  and  breathe  the  atmosphere  of  Ohio^  he  becomes  a  free  man, 
and  that|  being  once  free,  his  status  as  a  slare  cannot  reattach  to 
hiBBy  evea  akhongh  he  may  return  rolantarily  and  without  delay  to 
the  oervioe  of  his  master.  There  is  nothing  in  the  phjsical  pro* 
portieo  of  either  the  soil  or  the  atmosphere  of  Ohio,  which  can  hare 
any  eadt  eSeet  on  the  cifH  state  and  condition  of  the  person.  If 
aoy  muA  result  fiiOows  when  a  slare  comes  within  the  territory  of 
<^io^  it  is  by  the  operation  of  law,  and  not  that  of  the  soil  or  the 
mtamomp^umB  And  it  will  not  be  controrerted,  that  if  a  slava  by 
of  his  master,  rtmoM  from  Kentucky  to  Ohio^  with  a 
4(f  mdkmg  ikU  Aete  Oe  pUm  rf  ii$  ieme^  from  the  dme  he 
withm  dm  tenritcrial  limits  of  this  8tate^  he  becomes  freer 
aAd  befaig  thai  cnee  free  by  the  laws  of  domicile  which  fixed  hit- 
he  doei  aot  afterwuds  beoome  a  sbfo  by  a  letura  to  Ken- 
Aad  this  IS  ia  aceocdaaee  with  the  lawef  Kentao^^ae. 
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settled  in  the  ease  of  Rankiii  vs.  Lydia^  2  A*  E«  MsrshftH's  Bep. 
468*    The  effect  of  this  decision  is  nothing  more  than  that  Ljdia 
became  free  by  a  change  of  domicile,  effected  by  a  removal  with  her 
master  from  Kentucky  to  the  Territory  of  Indiana ;  snd  that  the 
prohibitory  clause  of  the  Ordinance  of  1787y  for  the  government  of 
the  territory  north-west  of  the  Ohio  river,  applied  to  riiident$  tdontf 
and  not  to  9oJoumer$  or  traviUtrt.    The  mle,  that  a  slave  becomes 
free  upon  his  first  landing  in  a  State,  or  conntry,  where  slavery  is 
piohibited,  applies  only  to  cbmb  of  removal  <^  re9idine€  and  chatig^' 
uf  d&mieU$^  and  has  no  application  whatever  to  cases  of  s^^m^rt 
or  trav$ller9.    Otherwise  it  cannot  be  maintained,  either  upon  prin- 
ciple or  authority,  and  would  contravene  a  well  settled  principle  of 
international  jurisprudence.    I  am  aware,  that  the  laws  of  France  have 
been  referred  to  as  at  variance  with  this.   But  that  arises  upon  aspecial 
prorision  in  an  edict  of  Louis  XIV.,  termed  **  Le  Code  Noir,** 
expressly  applicable  to  sojourners  and  travellers  within  the  kingdom ; 
and  also  an  edict  of  Louis  XV.,  published  in  1716,  conoomiDg 
slavery  in  the  Colonies,  whereby,  under  *  series  of  minute  regula- 
tions, negro  slaves  were  allowed  to  be  brought  to  France,  and  con- 
tinued in  slavery^  and  compelled  to  return  to  their  place  of  domidi, 
under  the  direction  of  their  masters ;  and  wherein  it  was  expressly 
provided,  that  in  case  the  owners  should  neglect  a  strict  compliance 
with  the  prescribed  regulations,  the  negroes  should  beoome  free^ 
and  their  owners  lose  their  property  therein.    20  How.  St.Tr.  15^ 
note. 

The  decisions  of  the  Supreme  Court  of  Louisiana  have  been 
referred  to  as  sustaining  this  special  provision  as  to  JMJoumers,  in 
the  law  of  France,  as  a  general  principle  of  law.  But  with  all 
due  deference,  I  must  be  allowed  to  say,  that  the  Louisiana  deei* 
sions  do  not  go  to  any  such  extent. 

The  most  that  can  be  claimed  from  the  case  of  MarU  Loui$e  va* 
Maratf  9  La.  B.  476,  is,  that  a  temporary  residence  of  n  slave  in  a 
free  country,  for  an  indefinite  space  of  time,  by  consent  of  the 
owuer^  operated  to  free  the  slave.  And  in  this  case,  it'  does  not 
appear  that  th4  inUnium  U  rsCwm  existed  at  the  time  of  theaniTal ' 
SftF^rmoe*' 


Lmri»  f«.  CJiw  ■%  7  La,  IUp>  hifaipiy  to  thtdfect,  tkrt  >  rgii> 
of  a  lUve  hi  ft  frca  8ui«  dwng  two  or  Uwco  ytn^  if  witb 
tho  ooooeni  of  iIm  •«*«?,  worin  kk  fioodoM;  boi  otliorvisei  if 
vitlMMl  Um  oiMMt  of  Im  Mtltr*  Thb  lOiU  «•  tbo  priMipk  of 
m  cboflc*  of  domidlo. 

Tlw  cofo  of  PrtlMiat  ft.  teiltA,  IB  Li.  Bop.  444»  it  pkoed  bj  tko 
oovtoAibenao  iprovad  with  MhrkLmiiH^n^Jiiarcif  udof  Xiiim- 
/onl  to.  Cbyndfon,  both  of  wblcb  aro  oaaot  ^  ntidintt  in  a  frco 
oovctij  bj  eontent  of  tho  owBer*  aad,  altkoogh  aottt  bad^  it  docs 
ftoC  appear  tbal  tho  AiImiCjmi  rf  niumimg  oiialod,  al  tho  tino  of 
foiBg  into  tho  freo  eoaatfy. 

la  FHtmk  va.  PemtO^  II  La.  Aep.  W^  tho  ila?o  had  boon 
broaghl  bj  hia  Master  to  Ohio^  and  hired  oot  to  an  inn*kcvper,  on 
Ml  mdentandin^^  that  as  soon  as  hb  #agM  shoold  prodooo  flfiCit 
!•  the  person  hiring  hia^  ho  shonM  bo  free.    This  was  a  ohaago  of' 
doMicile,  by  consent  of  tho  master.    Tho.  ooart^  in  this  case,  notioo- 
tho  case  of  j^aiffonifs.  OtquiOmn^  8  Martin,  N.  8.  Ml,  as  stand* 
ing  on  tho  sasM  prindpls^  wbidi  is,  that  *«  It  is  from  tho  MTsiilisn 
of  tho  Msncr  to  reMoeo  and  rmUU  with  his  skts^  that  tho  oaaaei* 
pntiosi  rssolts  iaiBNdiatelj  on  sneh  rcoMTsL** 

Is  tho  cMo  of  JElsM^A  nooMf  vs.  (7«tt€r<i,  16  La.  Rep.  486^. 
tho  ohivo  had  been  taken  bj  tho  owner  to  tho  State  of  Illinois,  in 
VooMnber,  1889;  whom  oho  resided,  bj  tho  coasent  of  tba  owner, 
tin  Fohmsi7, 1887;  and  il  does  not  appear  whether  tk$  hkUntwm 
^  r^Uoming  oaistod  or  not  Tho  eonrt,  in  thb  ease,  fOTiows  its 
fbraaer  deehlons  on  this  qnestion,  indo^ng  the  COM  of  IfoTM  XoMJM, 
m$ik  plaeM  thoM  all  on  tho  gronnd  of  n  restiltNei  in  a  free  Sute, 
wHk  tho  consent  of  the  owner.  Kono  of  the  Lsnisbna  oosm  go  so 
fiff  nn  to  hoU,  that  if  n  oUyo  bo  Merely  sent  faito  a  free  Stato^  on 
ns  nmnd,  or  bo  thert  da  Miers^  hj  tho  consent  of  tho  owner,  that 
iinpnmtco  to  prodneo  his  fiFoodoM. 

b  tho  case  of  tho  Am.  ys.  Awm^  18  PScL  198^  which  was  tho 
•aon  of  n  tMiperaty  itsidonco  in  llasM^asetta,  for  soaio  sMniho, 
•f  n  psison  with  n  davs^  frsM  Igsoisians,  tho  SnproMO  Court  of 
llawarhasiitti,  oiprosdj  waiHag  tho  ^oestion  as  to  tho  effoot  of 
Um  Inva  of  thai  State  on  n  shwt.pissiwg  through,  or  properly 
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oomlni  Into  ihi  Btkit  oa  biulnMi,  mk*  thi  Jootrlni,  thit  "  ■  lUn 
Irauglit  nltuttarilji  and  iiiiii«mhW(|f  with  thi  tlnlu  of  tho  Btita," 
U««BM  frti,  to  (Itptnd  en  tLa  hn,  vhnbir  tbi  (tew  «ioM«i  It 
a»»it  hmnlf^At  pniUUm  tflJu  km  rfikat  Slatt. 
TlioctHof  CHI.  n.  njilMv  S  Urt.  T%  U  inbitulklly  to 

til*  HMI  affDOb 

In  th«  ARM  sf  JVm^  JmAmn  n.  BuUttk,  IS  Oonii.  Ifap.  89,  il 
■ppnT«4  Ibtl  Nug/i  vhe  «■■  bon  in  tba  S^ta  of  Otorgla,  In  tba 
TMr  ISlSi  and  Ibo  iUt*  of  the  darendant,  aewrdlng  ta  lb<  lawi  at 
thai  Slata,  via.  In  Jnna,  HW,  bronghl  by  iba  dtfrndanl,  *Iib  bli 
funll/i  Into  tba  fitata  at  Cennoetleul,  for  tba  pBrjHMa  af  a  (mjw 
nrry  rw'^nii^  Iha  naitn  Irtindlnf,  at  •  fiOnn  inirJlnH*  ptHtit 
W  rtun  vltb  btr  and  bii  hmWj  to  tin  BUU  of  Ot«tla|  that 
Hkmj  twiluid  !■  hU  larrlta,  vltb  iib  tmWjt  trm  Jmm  lS8t| 
ynlll  Juna.  169^  t^*  t'""  "^  ^  i"**  >f  *>»  'I'll  I  tnd  lint  tba 
dehndaal,  la  tba  tneanttua,  ntumad  to  bU  midinoo  In  OaorgI* 
ikIW)  ipisdlng  aararal  moBllM  thtra,  Hib  tlmi  U arlng  Hanqj  wlih 
)iti  IWbiII/,  in  Oonn«ail«ul.  Undn  Ihli  ititta  of  hala,  il  wai  bald, 
bjr  a  mi^rllj  of  iha  aeuii  (time  Judgei  agninit  Iwo,)  ibal  Ifanqr 
bmno  (Vm,  bj  tb«  ejitralbn  ef  th«  ipoolitl  prOTfaitfn  vH  %  ilatult 
of  Oennwilealf  prehlbliing  ibe  bringln|  ef  an;  nagn  or  ■■kilo 
HUn  Inta  tba  luta,  "I*  k  dUfttti  9j,  (t/t,  vtmU  mitiU*  fie 

Tlili  wai  tha  oaM  at  a  tasporarj  raaldenaoi  Ibr  u  fnitgliiAa  . 
ftritii  bit  ibo  eooTt  plaoa  tba  daeltien  en  tba  greoBd,  that  tlw 
e«M  iona  villiln  tho  oiproat  ttrna  of  ■  apteial  itatnte.  Ika  ligbl 
of  traniilt  boweror,  Ihnugh  Conntoiiont,  hj  a  'oittien  of  «not)ier 
BlKiOi  wIlJi  bla  ilata,  b  ntproiil/  admllitd  In  M>e  opinion  of  lli« 
eaoTt,  1b  Ail  oaH.  And  Jt  il  voflbjof  ranarb,  horr<,  tlmt  ilio 
eourt,  la  thli  oih,  *m  sninlnoM  In  tha  eplnien,  that  tlio  prorliian 
of  tha  oenilUutloB  of  llial  Buta,  dKUring  diil  all  men  fttn 
"(fHof  Ai  iMrr^lra,  nitlMMmtn^»rm(^mtn,tn*kttiUi 
U  mtluilH  puNIt  tmriumtntt  or  frtriUgM  JVmn  (IU  «MitMMH^,'' 
bad  eTldonl  rolbranee,  loMj  and  alow,  to  tbeat  *bo  vm  partlaa 
to  dia  loelal  eempaot  foratd  or  eenitltntod  hj  tho  Ooiuittatlott ;  and 
ibat  ilBTea  eoold  not  ba  wld  U  bo  pariiM  to  tbit  tonptet,  or  to  be 


ronpnTU  »  avdimoii.  g^ 

npNMatad  h  It.  Aad  lit  MiMriig  (•••dM,  h  wUib  U  •bmmi 
tht  M«fi  WM  manfaMw  I 

«t1»M  ftM  iW  privfltfw  «r  ilMim,  U  wmM  MM  M  ff  lU  Mb  MfMM  nn 
tiMM«n«  M  tMtaM  Am  Iht  MM  «M|wii 

fiylt  M  W  MM  h  tMr  rMTM,  kHM,  ftfM,  M<  fMMlMI.  ftM  M. 
WMWrtlMMimiHwbMl."    nillnlMrtH«MrtH«ril.«llirrtH. 

•ritoMMiMMtriiwOMiiMiMtriiMCWMiiMta  am  ik«  m  tiwi  mi 

MMlMrt  «w  fdtpM  M  in,  h4  IM,  MM  til  lk«  mriHf t  tr  mMm(  iiM  Ito 
irtilM  K  •hMMMi  *M  tai  iww  tan  ihlM4  to  ••w  ilm  imM,  *m 
Mr  MNiln  «bM  It  «M  M  fMMM  to  ipflr  to  IM  ImiMn  tr  Mmw 

Wtw  Om  r«MUt  to  IK  CMMfltatiN  If  IK  «WM  IMto  ««kt  If  H  Wg  THI 
nOPU,  to  MM  Ik*  UfMliiK  If  liwnr  to  MwltMi  iW  «« iMirlir,  i* 
«H*taMd  MtoUM  ikh  OowiiiiitiM,"  II  nml  kt  minilr  MMnM  IkM  h 

S^tLtll^!!!!^.'*'''.""^  ***•'  ••*  *•  "Wi  >«•«»  h  *•  Mil  rf 
rt^to(toONMtfM,)toMkmkMiM4hittMiapMNi  IktUkMHw 

Mwt,krwaiiMi,ok.j.,tiCm.a«. 
n«M  4NMon^  In  UwM«liMotM  ind  OomiMiini,  nhmi  k, 

M  to  tkt  iAmI  Mdf,  (bit  MRfNldnll  or  iMMllBt  ponOM  Ml 

Bot  Inlrodaoo  Mgre  dam/  Inio  (Iino  liatM,  ond  Mbiloia  U  iImnl 
oron  toaporwQy.  In  ntttbor  of  lh«N  otm  to  tho  rifbl  of  tniMil 
of  a  oMmi  of  MMthor  llotf,  wUh  bb  ihfo,  Ibmib  MiiiMbwftto 
or  CoBoooOMt,  4«dM  |  In  Boilhor  of  (h«m  to  It  pMonM,  tb»t  ibt 

MTO  landing  of  0  ihvo  on  tho  Mil  of  ono  of  ihoM  UolN,  b/ ibt 
oeoMnt  of  bb  amMm,  olboli,  obMlaloljr  Md  hnrn,  bto  oommI. 
pttien,  ond  tbal  bto  Toiimliry  rotnm  to  Mrrilwlo  in  tbo  rim  of 
bto  doaioilo  wodd  not  iMvt  bb  Motw  §•  •  iloro  wilboit  obonfo. 
'  Oo  tho  oontroiy,  tbo  NHonln|f  of  tbo  oonrti,  la  tboM  mmi,  db« 
tiooti;  oonoodo  tho  oontlontnM  of  tho  iUIm  of  «  ilort,  in  mm  of 
voloBtoij  fotnm  I  ond  obo  oonordo,  thkt  bfil  righto  orbing  oot  of 
.tho  fohtlon  of  iMitM  ond  ilarot  Md  onbling  In  n  liolo  wbiro 
il«T«i7  to  anthorbtd,  m»j  bo  roMgntood  and  onforowl  In  Mum; 
ohoNtio  or  Oonnoottoat.  Tho  oAot  of  tbMO  o^Jndbotfom,  thoro* 
tan,  k  mm  otoori/  and  dlilinoti/  agalnil  tbo  pMltion  tabon  if 
tbo  a^t;  of  tho  oovt,  in  tbo  omo  bofon  m,  whtob  to  notlilng 
MM  nor  ba  than  thb,  that  tbo  wubn/oUf  bftU  tMM  of  l>Mn> 
dcstor,  In  KMtaobjr,  tbo  ploM  both  of  bb  domMto  and  of  tbo  oon> 
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trmeti  cm  not  U  •Ten  r^ec^miMd  by  the  oovrtt  tf  OIA^  te  ftnll 
upon  the  eontnet  b  lliif  State.  Bcennte  Poindcxtw  eaan  vitUn 
tlie  territory  of  Ohioi  end  perfoneed  n  eingle  ed  of  vnlmUij 
sorTice,  althongh  wiIIioqI  deiming  his  freedoe^  ho  folnnterilj  r«» 
inmedy  the  ieme  dej,  to  His  borne,  in  Kentnekj,  be  ie  deebred  by 
e  conrt  in  Ohio  to  be?e  been  ectnanj  n  frtim&m  im  Kmimeijft  in 
defiance  of  tbe  oonetitntion  and  lawa  of  Kentnckj.  Tbe  qneetjen 
is,  not  what  Poindexter  wee  vbile  in  Ohio^  or  vhni  bis  jsonditien 
might  have  been,  had  be  remained  in  this  State,  and  daimed  bis 
frccdonu  Bat  the  question  is  as  to  the  msre  r&eogtUtitm  of  bis  trae 
legal  sutos  in  Kentnekj  at  the  time  of  tbe  mabing  of  tbe  eontnel. 
And  it  is  ar|med,  that  we  can  not  e?en  rteegnim  the  tfrCvnl  1^^ 
9tatH9  of  Poindexter  im  KnUnckff^  nndeniably  tbe  plaee  of  Us 
domicile,  as  well  k  %  the  place  of  the  contract,  witbont  nbrofsti^g  n 
part  of  the.  constitntion  of  Ohio^  in  order  to  give  tbe  slave  eede  ef 
Kentucky  an  operation  within  this  Stale.  Thas,  nndsr  the  fidfe* 
Clous  idea  of  guarding  against  the  operation  ef  tbe  lawa  of  Ke»* 
tuck  J  within  the  territory  of  Ohio^  actually  making  the  eensli* 
tution  of  Ohio  operate  in  Kentnd[y,  not  onfy  to  rsgalate  tbe  Urn 
loci  eontraelui  withm  that  State^  but  also  tn  change  the  ixed 
status  of  a  person  at  the  place  of  bis  domicile  in  that  StntOb  finch 
an  argument  need  bnt  be  st^ed,  not  answered* 

It  has  been  ooneeded,  that  a  note  given  for  the  purchase  eC  n 
alave  in  Kentucky  may  be  enforced  in  Ohio;  bnt  it  is  saidt  that 
stands  upon  the  gronnd  that  the  Its  ioei  cenfmeCnt  must  getem  in 
matters  of  oontract  I  inquire  what  is  tho  ground  of  eentrsffcfey  in 
the  case  beforo  us  but  n  contract— a  subject  matter  ef  tbe  Is*  Isef 
cmUraeiuMf  It  is  incontestable  that  tbe  UmUei  centrds  as  In  tho 
status  of  the  parties  to  a  contraeli  as  well  as  its  nubjeet  mnlter* 
And  in  this  case,  tho  actual  stetes  qf  P^MtgUr  im  Mmim^ 
was,  in  £ict^  the  subject  matter  of  tbe  centmet  itsdt 

With  all  due  deference^  I  must  be  allowed  to  say,  and  I  nay  tl 
withoutfearof  contradiction,  that  no  a^jndicated  case  ean  befenndt 
ttther  in  tbe  United  Sutca  or  in  England,  which  snstslns  tha  pesi* 
tion  upon  whidi  the  dedsiea  ef  this  case  is  pbrned. 

OiMt  force  is  giren  to  an  express  prehibitiea  ef  dnvwy.    It  ie 
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nidy  thai  it  ''•triket  dovn  and  destrojt;"  and  can  not  give  waj 
to  tlM  loeal  lawa  of  another  State.  Now,  a  local  law  of  another 
State  can  hare  no  eitra  territorial  operation  at  all  events ;  and  in 
that  respeet,  the  prohihition  ean  be  of  no  effect.  The  prohibition 
in  onr  eomtitntion  abeolntelj  prevents  all  slavery  or  involantarj 
aerritode  within  the  territory  of  Ohio.  But  it  does  not  operate 
beyond  the  limits  of  this  State.  It  cannot  affect  the  condition  of 
the  negro  in  Kentocky.  It  is  operative  on  the  condition  and  servi- 
tude of  persons  in  Ohio.  It  is  not  a  prohibitiom  againH  the  rtcog- 
nHi9%  pf  Ugd  righi9  in  another  State,  And  it  can  hare  no  ope* 
ration  whatever  npon  qneations  of  comitj,  relating  to  matters 
beyond  the  sphere  of  its  operation. 

It  is  also  argued,  as  a  matter  snpposed  to  be  most  conclusive  and 
unanswerable,  that  if  a  man  can  be  a  slave  in  Ohio  for  an  hour  or. 
a  day,  that  he  may  be  such  for  a  month  or  a  year,  and  that  thoSf 
slavery  may  eiist  in  >tliis  State  in  defiance  of  the  constitution. 
This  argument  is  founded  on  the  false  assumption,  that  it  is  claimed 
that  slavery  ean  exiat  in  Ohio  at  alL  I  insist  that  a  man  cannot 
be  a  Have  in  Ohio  at  attj  that  is,  he  can  not  be  held  to  the  perform- 
ance of  involuntarjf  nrvtco  m  ihii  StaU  for  one  moment.  If  a 
man,  who  is  a  slave  in  Kentucky,  comes  into  Ohio,  for  a  more  tern* 
poraty  purpoee,  intending  to  return,  although  not  subject  to  invot^ 
uniaty  oeroiet  in  Ohio,  he  still  eontinnes  a  slave  in  the  State  to 
which  he  belongs.  It  u  true.  If  he  be  allowed  to  change  his  domi- 
cile, and  remove  his  home  to  Ohio,  he  becomes  a  free  man.  But  if 
his  home  be  in  Kentucky,  and  he  be  in  Ohio,  a  mere  traveller  or 
sojourner,  he  is  not  a  slave  in  Ohio;  because  not  subject  to  inooU 
mniary  urvieo  here,  but  ho  is  sttU  a  slave  tn  Ktntueky^  because 
he  is  legally  liable  to  serritude  there  as  soon  as  he  returns.  -  The 
mere  recognition  in  Ohio,  of  a  ugal  right  exiHing  in  Kentucky^  is 
not  slavety  in  Ohio.  And  there  is  no  law  making  it  a  forfeiture  of 
the  legal  right  of  the  master,  to  permit  his  slave  to  come  into  this 
Stato  for  a  temporary  purpose.  The  argument  mentioned,  there- 
fort,  »  a  baseless  fabrici  when  the  fal«e  assumption  is  exposed. 

To  maintain  the  ground,  upon  which  the  decision  of  this  case  b 
fmsed,  it  is  essential  that  each  one  of  the  following  distinct  prope* 
iitioMboustablishaai 
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IsL  Thftt  M  Boon  u  ft  •Urtf  \^j  the  |>ermiMioii  of  bis  mMtciy 
enters  tlie  territory  of  a  8tato  'or*  eountnr  wtiere  sisTerr  is  pro- 
liibited,  even  for  s  mere  temporarj  {mriKMe^  t^r  in  tramUu^  intending 
to  return,  he  beeones  absolntolj  %n<I  (brever'iree. 

2<1.  That  if  a  sIato  thns  go  into  a  free  Sute,  withont  a  cbanffe 
thus  bocooie  free,  his  inmcdiate  and  Tolaniarjr 
return  to  his  donicilo,  without  ctaiininff  )fi»  fJrccdon^  can  not  rein* 
f tate  1)18  status  as  a  slave ;  and  I 

3d.  Tliat  after  such  return,  although  he  may  actually  end  tn  (set, 
lio  a  slave  according  to  the  laws  of  ibe  place  of  his  domicile,  yet 
that  his  true  status  AS  such,'  Ciii  not  afterward  "he  recogniied  in'  tho 
courts  of  Ohio,  even  in  matters  subject  to  tlie  hx  loci  ioniraeiui^ 

It  is  aiisertcd  without  qualification,  that  the  law  hss  been  so  well 
nettled  in  Ohio  as  never  to  have  been  questioned,  thst  a  slave 
^roing,  at  any  time,  by  the  consent  of  his  master,  even  frr  a  iem* 
porary  jmrpou,  within  the  territory  of  Ohio,  becomes  at  once,  <i6ie- 
lutclj/  and  forever  free,  ^his  'oi»nion  Busi'stri|^e  tbie  greater  part 
r>r  the  legal  profess'ion,  in  this  State,  witV  surprise.  '  How  chM 


for  temporary  pur^po$e$,  into  Ohib|  Indiana  and  lUinois.^  iTntit 
recently,  tho  right  of  transit  of  a  masier  with  his  slave,  tn  travel- 
ling  through  Ohio,  was  not  questioned*  In  tho  intercourse  of  the 
people  of  Ohio  with  the  people  of  ^entuchy  and  Virginia,  since  the 
orgsniiation  of  tho  State  government,  it  hss  been  a  very  common 
occurrence  for  a  sUve  to  be  sent  into  this  State  on  an  erraud»  or  u> 
ps5S  through  the  State  on  a  journey  with  his  master ;'  an«f  the 
acquiescence  in  tliis  common  pnictioo  most  manifestly  negatives  the 

prevalence  of  any  such  well  Settled  and  well  known  rule  in  Ohio, 

■  "i       I.I.-      II'''.  • '    \ 

is  that  mentioned.  Afler  the  lapse  of  over  a  lialf  a  century,  the  case 
before  us  is  the  first  reported  at^udication  in  Ohio,  to  announce  ana 
give  judicial  sanction  to  a  doctrfaie,  on  this  subjecl, 'contrary  to  the 
rule  of  law  as  settled  in'the  other  Sutes,  acid  ^^  the  repeaieiH 
decisions  of  the  Sopreme  Court  of  the  TIaitc4  States.    Bift  tnia 
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caw  lias  iVe  etpeeUI  d»titteliMi  of  bcbg  Um  pioDMr  ctte,  in  tb« 
Sapreme  Court  of  Ohio,  m  giving  jadiclal  Miietioa,  sol  luipl/  to 
tho  idea*  thai  tho  nomeiit  ft  alare,  for  ft  nore  temporary  porpoae, 
or  in  ilinere^  stepped  npon  tho  soil  and  breathed  tho  aUaotpbere  of 
Ohio,  ho  beeamo  free  Bh$olmttly  and  forever^  bsl  in  prosnlgating  a 
doctrine  nerer  before  jodieiallj  deelared,  either  m  ihU  eoontrj  or 
in  England,  whieh  is,  that,  althoagfa  the  sUve-eonbg  on  the  soil  of 
Ohio,  shonid  choose  not  to  daim  his  freedom,  hot  to  retara  volna- 
tarilj  and  wtthoni  dclaj  to  the  serriee  of  his  suster,  at  the  place 
of  bis  domicile  in  another  State,  jet  that  n9Un$  9oUn$  he  was  n 
free  man,  bj  the  magical  operation  of  the  constitntioa  of  Ohio 
adhering  to  him,  and  following  him  to  the  place  of  his  domicile,  in 
defiance  of  tbe  constitntioii  and  laws  of  the  State  to  which  he 
belongs. 

In  the  case  of  Lewii  vs.  FntUHmn^  1  Rand.  16,  it  was  held  bj 
the  Court  of  Appeals  in  Virginia,  that  a  slare  going  from  Virginia 
to  Ohio,  with  the  consent  of  his  master,  for  a  mere  transttorj  par- 
pose,  and  with  tbe  animut  rt^ertendi^  does  not  therebj  ac«|oire  a 
right  to  freedom  in  Virginia ;  nor  u  snch  right  established  bj  ft 
jadgment  on  a  habeas  earpni,  in  Ohio,  in  favor  of  the  slare. 
"  Aud  in  the  case  of  WUiard  rs.  Th$  People,  4  Scam.  461,  it  was 
held  bj  tbe  Sapreme  Coart  of  Illinois,  that  a  slare  does  not,  bj 
the  constitntioa  of  that  State,  whieh  prohibits  slarcrj,  become  free 
hj  going  into  the  State  for  the  mere  pnrpose  of  passing  through  it ; 
and  that  such  going  into  the  State  is  not  an  iatrodoetioa  of  slarerj 
therein. 

The  doctrine  of  this  last  ease  is  precisclj  tn  point,  and  directlj 
sustains  mj  position ;  and  that,  too,  in  a  Sute  where  there  is  an 
eiprcss  constitotional  prohibition  against  slaTcry.  l(^  howerer, 
the  absence  of  all  positive  law  to  support  the  relation  of  master  and 
alare,  annihilates  It,  and  sets  the  slave  free  at  once,  I  do  not  per^ 
eeiTo  how  an  express  prohibition  can  do  more. 

There  is  a  mtsuke  in  tbe  assertion,  that  the  suthorities  which  I 
baTe  cited,  come  from  States  in  which  slarerj  is  either  authorised, 
or  not  ezprcssl/  forbidden.  The  Supreme  Court  of  llassaehusetta, 
ia  tho  ease  of  the  negro  Apetf  18  Pick«  saj,  thai  slaferj  wu 
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abolUbed  in  tbat  8ute  bj  tbeir  cxprcM  coDtUiiitioiiftI  proritioB, 
declaring  all  men  free:  and  tbe  Svpreme  Gonrt  of  Conneeticnty  in 
tbe  caae  of  Jaekion  ti.  BuUoek^  went  on  tbe  ground  of  an  ezpreH 
statute  ezdofling  slarerj,  and  certainl/i  tbe  remark  will  not  appl/ 
to  tbe  ease  eited  from  Illinois. 

It  is  also  saidf  tbat  Mr.  Justice  Story  bat  said  in  bis  '*  Confiiel 
of  Laws,"  tbat  slaverj  will  not  be  recognised  in  anj  country  wboso 
institutions  and  policy  probibit  slavery.  Tbis  remark  of  Judge 
Story  is  not  sustained  by  autbority,  and  is  irreconcilable  witb  tbf 
deoision  of  tbe  ease  of  tbe  AtUiUf^  10  Wheat,  in  wbich  be  ooa« 
cnrred ;  and  inconsistent  witb  the  doctrine  of  Ch.  J.  Shaw,  in  tbe 
ease  of  tbe  negro  Avu^  18  Pick.,  wbieb  Judge  Story  has  quoted  at 
full  length  and  witb  approbationi  ii|  a  note  ia  a  late  edition  ef 
bis  <«  Conflict  of  Laws." 

Tbe  law  as  settled  in  England  bas  been  referred  to  witb  great 
confidence,  as  authority  io  sustain  tbe  positions  assumed  in  tbis 
case.  And  the  case  of  tbe  negro  Jamu  Sammtrut^  20  Howell's  Bt 
Trials,  80,  bas  been  cited  as  tbe  leading  ease  settling  tbe  laws  of 
tbat  country  in  this  respe'et. 

That  was  tbe  case  of  a  negro  brought  before  tbe  Court  of  King's 
Bench,  on  a  writ  of  HtibMi  eorpui^  in  December,  1771.  The 
return  showed  that  Sommerset  bad  been  a  negro  slave  in  AfrieSv 
and  as  sucb,  in  tbe  course  of  tbe  trade  carried  on  by  bis  Majesty's 
subjects,  between  A.frica  and  his  majesty's  oolonies  of  Virginia, 
Jamaica,  etc.,  in  America,  was  brought  to  tbe  colony  of  Virginia, 
and  there  sold  as  a  slare,  under  tbe  authority  of  law,  to  Charles 
Steuart,  Esq.,  then  an  inhabitant  of  Virginia,  and  whose  negro 
slave  and  property  be  was  still  claimed  to  be ;  tbat  said  Steuart,  ia 
November,  1709,  came  on  business  to  England,  bringing  Sommtr^ 
set  witb  bim  to  attend  him  as  bis  servant,  with  an  intention  of 
returning,  taking  tbe  slave  back  with  htm  to  America  as  sooa  aa 
his  alTairs  and  business  in  England  should  be  transaeted ;  but  thai 
his  affairs  and  business  in  that  kingdom  were  not  yet  transacted, 
and  that  bis  intention  to  return  U  Amtriea  still  continued ;  that 
said  Sommerset  had  continued  to  attend  and  serre  said  Steuart  in 
England,  firoai  tho  time  «f  his  arriTal  in  that  kingdom,  vattl  Get*- 
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ber,  1771  (a  period  of  tbont  two  yetn),  when  he  departed  from  hit 
Nirioe)  and  refused  to  retnm  to  serve  him  longer ;  whereapon  said 
Btenarty  on  the  26th  daj  of  NoTember,  1771,  delivered  Somroersel 
eon6ned  in  irons,  to  John  Knowles,  on  board  a  ship  ealled  the  Ann 
and  Marj,  Ijing  in  the  Tliarocs,  and  bound  for  Jamaicn  (whose 
ttaster  and  eommander  said  Knowles  was),  to  h€  htf  him  kept  and 
tonveyed  tn  iaid  ihip^  on  t/s  then  voyage  to  Jamaica^  for  the  pur* 
pooe  of  being  there  oM  a§  the  elaoe  and  property  ofeaid  SteuarU 

Several  things  are  to  be  especiall j  noted  in  regard  to  this  ease : 

1st.  Thnt  the  writ  of  haheae  corpus  was  directed,  not  to  Steuart 
who  elahned  to  own  the  slave,  but  to  Captain  Knowles,  who  held 
the  negro  in  close  confinement,  for  the  purpoee  of  taking  him  abroad 
to  Jamaica  to  be  ooid  ae  a  elave  in  that  country;  that  the  ease  was 
decided  on  the  epeeial  cireumetaneee  set  np  in  the  retnm  of  Knowles 
to  the  writ;  and  that  the  direct  question  involved  was,  not  whether 
the  negro  could  be  compelled  to  serve  Qteuart  in  England,  or 
whether  Steoart  conld  coerce  him  to  go  back  to  Virginia,  his  place 
of  domicile  before  he  came  io  England,  but  whtthtr  Knowlee  could 
Ugally  hold  him  under  Steuart'e  authority^  for  the  purpoee  of 
taking  him  abroad  to  another  country^  there  to  be  eotd  ae  a  ohve. 

2d.  Lord  Mansfield,  in  deciding  the  case  on  the  special  circum- 
stances set  out  in  the  return,  said,  '*  The  only  queetian  before  u$  w, 
whether  the  cauee  on  the  return  ie  eufficieni  T  If  it  is,  the  negro 
most  be  remanded ;  if  it  is  not,  he  must  be  discharged.  Accord- 
iaglj,  the  retnm  states,  that  the  slave  departed  and  refused  to 
serve;  whereupon  he  wae  kept  io  be  eold  abroad.  So  high  an  act 
rf dominion  mu$t  be  recognized  by  the  law  of  the  country  where  it  i$ 
uoedf*'  etc  And  after  some  general  remarks,  touching  the  diver- 
sitj  in  the  powers  of  the  master  over  his  slave  in  difTcrent  coun- 
tries ;  and  as  to  the  odious  character  of  slaver j  being  such,  that  it 
can  onljr  be  supported  bj  positive  law.  Lord  Mansfield  adds,  **  What- 
ever inconveniences,  therefore,  maj  follow  from  the  decision,  I  can 
not  saj  this  ease  is  allowed  or  approved  hj  the  law  of  England ;  and 
therefore,  the  black  must  be  discharged," 

U.  It  is  not  to  be  overlooked,  that  Steuart  was  stajing  in  Eng- 
land for  an  indefinite  period  of  time,  and  although  he  had  been 
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Aera  for  abottt  tvo  ym  before  the  negre  refoeel  longer  to  urtB 
lunii  jet  it  wee  etill  oneerteiii  kow  nnek  longer  lie  wea  ftbovt  te 
remeiD ;  and  eleo,  tlitt  ke  wee  not  propoeing  to  eencl  tbe  negro  keek 
to  Virglnie  ee'  kb  pleee  of  domieilei  knt  to  send  kim  ebroed  to 
enotker  eountr j,  Jemalee,  to  ke  eold.  Tko  inUnii^n  rf  ntwmin^ 
tk§  negf  to  VIrginin  kering  keen  6neUj  ebnndoned,  kere  wm  n 
eleer  oeae  of  akeolnte  ekenge  of  domieile.  Lord  Maneleld  te  mr^- 
mauiig  reported  ee  sejing,  tket  Stenert  ked  perekeeed  tke  negro 
ill  Jeuieieet  It  wee  in  Yirginie  wkere  Stenert  kad  prerioniilj  resi- 
ded end  wliere  ke  ked  pnrekeeed  tke  negroi  oe  ippeere  from  ike 
retnm  to  tke  writf  end  Mr.  Uergrere'e  etatement  of  tke  eeee  in  kb 
nrgnment. 

4ik.  After  tke  ergnnent  of  tke  eeee,  Lord  Menifield  expreeeee 
eone  hesitetion  in  tke  deeieion  of  tke  eeee ;  enggeetein  oompromiee ; 
end  elio  en  eppHoetion  to  Perltement  ee  **  tks  btitf  end  perkepe, 
tk$  0H!g  mith9d  rf  uUUng  tki  p^intfvf  lAe  ffUftrtf'  eteiee  tket 
tke  qoceCion  ie,  wketber  *'tke  owner  bed  e  rigkt  to  detain  tkeelevoi 
ff  lh§  Hndin0  him  eoer  (e  5e  loM  in  JatMie^;**  end  egeioi  tket 
tlio  now  qneelion  ie,  wketber  the  eanie  dominion,  entkoritj,  or  ooer> 
cion  can  bo  exeroised  in  England  over  e  elaVe  wkiok  ii  antkoriaed 
by  tke  Aneriean  lawi;  remarki,  that,  **eoiUrdH  /or  the  mU  e/  a 
e/tfoi  M  ^eeii  In  Englmkd^**  eto*,  but  thet,  in  tkb  ease,  ^  tke  person 
of  tke  elare  kimself  b  tke  objeot  of  inqni rj  ;**  and  ftnalljr,  adjoome 
tke  eeee  orer  till  tke  next  term  for  deobion. 

6tb.  In  deeiding  tke  eeee  finally,  on  tke  ipeeial  .groond,  wketker 
tke  dominion  oonld  ke  exereieed  over  the  slave,  to  eend  kim  abroad 
to  be  eold,  ho  b  partioular  to  qaalifj  the  deeieion  bjr  saying,  **  We 
pay  all  doe  attention  to  the  opinion  of  Sir  Philip  Torke,  and  Lord 
Chanoellor  Talbot,  whereby  they  pledgod  themeelvee  to  the  Britbh 
planters,  for  eU  tke  legal  oonseqnenoee  of  slava  oomtng  over  to 
thb  kingdom,  or  being  baptised,  reoognixed  by  Lord  lUrdwieke, 
sitting  ee  Chanoellor,  on  the  19th  of  October,  1749,  that  trover 
would  lie ;  that  a  notion  had  prevailed,  if  a  negro  same  over,  or 
beeamo  a  Christian,  he  was  emanoipated,  but  no  ground  in  law ; 
that  he  and  Lord  Talbot,  when  Attorn^  and  Solicitor  General, 
Wire  of  opinion,  that  no  sueh  claim  for  freedom  wee  velid,'*  etc.; 
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and  thftt,  ho  did  not  eonoeift,  bui  iliAi  t  iiimi  night  bUU  htoome  t 
'^rillcin  in  groM,'*  ete. 

That  •ODi#  errors  hmve'prtrailcd  in  regard  to  tho  tnio  legal  offpot 
of  the  opinion  of  Iiord  Mansfield  in  this  esse*  is  most  msnifcft.  He 
used  no  each  expression,  as  that  a  slav.e  became  free  the  moment  he 
landed  in  England ;  it  is  tmSi  he  said,  that  slaror/  was  odtons,  and 
could  onljr  he  supported  hj^**po$it{vt  law***  But  what  was  meant 
hj  positire  kw  has  not  alwajs  been  accurately  understoodt  Mr. 
Curtis  (now  Mr.  Justiee  Curtis  of  tho  Supreme  Coart  of  the  U.  6*)t 
in  his  argument  of  the  ease  of  iivet,  18  Piok.  100,  said,  '*If  b/ 
pestf ive  Utw  is  mSant  a  law  enacted  bjr  the  Icgislatlre  power  of  the 
conntiy,  the  assertion  is  not  true,  in  point  of  fact }  for  in  all  modern 
States,  with  the  exception  of  some  of  the  oolontes  of  Spain,  slavery 
has  been  introduced  bj  customi  and  without  an/  notion  of  the  legis* 
lative  power  i  and  Chief  Justice  Bhaw»  in  the  same  eassi  on  page 
2122y  adds,  **  that  bjr  positire  law,  in  this  oonneetion,  majr  be  as  Well 
understood  eusfemiify  Uw  as  the  enactment  of  a  statute ;  and  the 
word  b  used  to  designate  rules  establii hod  bj  tadt  ae«iuieseeneei  of 
h/  the  legislatiro  act  of  a  State,  and  which  derive  their  force  and 
aaihoritj  from  such  acqoteecence  or  enactment,  and  not  because 
thcj  aro  the  dictates  of  natural  Justiee,  and  as  such|  of  unirersal 
obligation/* 

It  is  true,  the  general  remarks  of  Lord  Mansfield  are  against  the 
legal  existence  of  ne^rc  %Ut€rp  in  England.  But  it  b  here  to  be 
particular!/  noticedf  that  the  questions,  how  far  legal  rights  arising 
out  of  the  relation  of  master  and  slare  in  the  eolonles  would  be 
rceogniscd  and  enforced  in  regard  to  persons  domiciled  In  the  eol^ 
nice,  and  merel/  sojourning  in  England,  and  whether  the  status  ul 
a  sUve,  after  a  sojourn  in  England,  wu  reinstated  b/  his  return  !•.• 
bis  domicile  in  the  colonies,  do  not  appear  to  have  been  particolarl/ 
eonaidered  in  the  Sommerset  case,  and  Lord  Mansfield  expresses  no 
deSnito  opinion  upon  either,  exeept  so  far  as  ma/  be  gathered  from 
hie  opinion,  that  contracts  made  in  England,  for  the  sale  of  negro 
alavea,  would  be  obligator/,  and  that  he  recognized  the  law  u  ex- 
preaeed  b/  Lord  Chancellor  Talbot  and  Lord  Hardwlekci  in  regard 
to  stuTes  coming  over  to  the  kingdom  from  the  colonies  and  becom- 
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bg  baptiscdy  and  thai  a  mM  might  still  oeeiipj  llio  ooiiditimi  of  a 
rilloin  in  gra«  In  EngUncL 

While  it  it  to  he  regretted  that  the  report  of  Lord  Maosficld't 
opinion  had  not  heen  more  full  and  explioit,  it  it  verj  eertdn  there 
b  nothing  in  it  whieh  anitaina  the  doetrioe  npon  whioh  the  deeieiott 
»f  the  case  hefore  ns  is  plaoed* 

Tlie  high  authority  of  Sir  William  Blaekstone  has  heen  appealc<l 
to,  whose  commentaries  were,  hefore  publioation,  submitled  to  the 
lupcrrision  of  Lord  Mansfield,  at  a  period  not  distant  from  the  time 
»f  the  decision  in  the  Sommenet  case.  But  the  anthoritj  of  this 
itandard  commentator,  full/  oonsidered,  ntterlj  fails  to  support  the 
[Msition  assumed  in  this  ease.  While  he  recognises  the  law  of 
lomieile  in  England,  in  language  similar  to  that  of  Lord  Mansfield 
In  the  Sommerset  case,  he  expresslj  recogniies  the  right  of  the 
naster  to  the  9€r9(e9  of  his  slave,  even  under  the  laws  of  England, 
shile  the  relation  of  master  and  senrant  eontinnes,  in  the  following 
baguage: 


It  U  laid  dowa  Unit  a  ilftft  or  Mgrs,  tht  latlMit  b«  Iftada  la  EngUad,  btaoaw  a 
irMmaa;  Ihal  la,  Ika  law  will  proteat  bla  la  Iha  aafojaiaat  ofbla  panoa  aad  Ida 
woparl/.  Tat,  wUk  n0m4U  aiyr  «^A(  wkkk  lk§  mmtUr  atajr  Aaw  laa/wlTjf  mtfmirti 
a  M«  ptrpttu^  Hrne§  ^fJ9km  9r  Aaaiaa,  Out  wiU  rcaiafo  kt  nwttliff  tki  mmt  HmU  •» 
\^fti  Ivr  tkla  la  aa  aara  tkaa  fA«  Mnaa  «fclf  ^  mAjttikm  f&r  t^  whMk  avary 
ipprtatlaa  tabailta  la  far  Iba  apaaa  9t  aaraa  jaara,  ar  aanatiaaa  far  a  laagar  tana. 
laaaa,  toa,  It  fallafra,  tbai  tba  lafiuaaaa  aad  vaobrlttlaa  praatiaa  af  wiibholdlng 
(aptifa  fnm  aagra  MrTaats,  laat  ibaj  abaald  tbarabj  g«la  tbalr  llbaity,  la  totallj 
riUiavt  faandalloa,  aa  wall  aa  wllbaaCazaata.  Tha  law  of  Eaglaad  aata  lyMn  ^aa- 
■«/  m^cziouiM/rfiie^rfM  ;  It  glvaf  libart/,  HgAUg  tmJtnt^^i,  CAal  l»,  /rafMa'aa,  to 
i  Jaw,  a  Turk,  ar  a  baatbaa,  aa  wall  aa  to  tboao  wba  profaai  tba  traa  raliglaa  9i 
Jhrlai;  aad  It  will  aat  dlMolva  a  aiWI  abllgatiaa  baiwaaa  aaatar  aad  aarraat,  oa 
Maavat  af  tba  altarailoa  af  faitb  la  allbar  af  Iba  partlaa,  bat  Iba  ilava  is  aatitlad  to 
ba  iama  protaatloa  la  Eaglaad  bafara,  aa  aflar  bapUtm  |  aad  wbalavar  aarriaa  tbe 
laatbaa  aagra  awad  af  rigbt  to  bla  Aaarlaaa  naatar  bj  gaaaral,  aoi  b/  laoal  law, 
ba  aama  (wbalarar  iiba)  b  ba  baaad  to  rtadar  wbaa  braagbt  to  Eaglaad  aad  BMda 
kCbrlatiaa.    I  Wtad.  Blaokataaa,  4U. 

The  right  of  tho  master  to  the  serrices  of  his  slare  eren  in  Eng- 
and,  so  disttnotlj  stated  here  bj  Blaekstone,  is  consistent  with  the 
angnage  of  qualification  used  bjr  Lord  Mansfield  in  his  opinion  in 
Jie  Bommeraet  caee. 
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BUckstone  explains  wkat  it  meant  bj  tbe  ofWn  repeated  exprea* 
iio%  **that  alarerj  eaanot  rabeist  in  England;  and  tbat  **tbe 
iaetant  a  tlare  or  negro  lands  in  England  be  beeomet  a  free- 
man**' Ho  sajs,  on  page  428,  (Wend.'s  BI.  vol.  1,)  **I  bare  for- 
merl/  obscrred  tbat  pore  and  proper  slarerj  does  not,  naj,  can* 
not  subsist  in  England ;  sucA,  1  mean^  Mtrtbg  €n  4h$olmU  and 
nnlimiud  pomtr  ii  given  to  th$  maaifr  over  Oto  life  and  fortune  of 
ike  elmwo^  And  on  page  424  he  adds :  **  And  now  it  is  laid  down 
tbat  a  slaro  or  negro,  tbe  instant  be  lands  in  Englsnd,  becomes  a 
freeman ;  that  is,  tbe  law  will  protect  bim  in  the  eigoyment  of  bis 
person  and  bis  propertj.  Tot,  with  regard  to  anj  right  which  tbo 
master  maj  bare  lawfallj  aoqnired  to  the  perpetual  oerviee  of  tbe 
negro^  this  will  remain  in  exaetlg  the  eame  otaie  as  before,'*  etc* 
**And  whaterer  serriee  tbe  heathen  negro  owed  of  right  to  bis 
American  tiaster  bj  general,  not  bj  local  law,  tke  oamo  {whaievef 
it  ^)  is  he  boand  to  render  when  brought  to  England  and  made  a 
Christian." 

It  is  manifest  that  tbe  slarerj  which  was  repndiated  in  Englsnd, 
was  that  fmrm  of  it  which  conceded  to  tbe  master  abeolute  and 
unlimited  power  aver  the  penon  and  Iffe  of  the  olave;  and  other 
odioue  ineidento  to  the  power  ef  the  mooter^  eupported  only  hg  Ucah 
lav,  and  nnderstood  at  tbat  sge  to  be  peculiar  to  negro  slarerj. 
This  is  what  Blackstone  termed  **pure  and  proper  oUtvorgJ*  And 
the  instant  a  negro  landed  in  England  tbe  law  protected  bim  in  bis 
person,  and  be  became  freed  from  an/  inhuman  dominion  orer  his 
life  or  person ;  but  still  be  might  be  held  to  ^  perpetual  serrice," 
under  the  relation  of  master  and  serrant,  as  it  was  recognised  in 
England.  Slarerj  in  some  countries  gtres  tbe  master  absolute  con- 
trol orer  the  life  and  person  of  tbe  slare.  This  wss  understood  to 
be  the  case  with  slarerjr  in  Africa,  and  to  some  extent  to  be  inci- 
dent to  negro  sUrerj  in  tbo  American  colodes  in  1771.  Lord 
Mansfield,  in  tbe  Sommerset  esse,  in  reference  to  slaverj  ^  accord- 
bg  to  the  American  laws,*'  speaks  of  **  tbe  difficultj  of  adopting  tbo 
relation  without  adopting  it  in  all  it  consequencesi"  man/  of  which 
were  '*  eontrar/  to  Uie  municipal  law  of  England.'*  Yet,  in  decid*'' 
bg  tbo  Sommcraei  case  on  tbo  special  circ«BstSBees  stated  b  !> 


110  POIKDBITBB  fi.  AirOBH0OV. 

r«tiira  to  iht  writy  he  noogniaei  the  doctrine  of  Talbot  tnd  Ilmrd- 
wicko  M  to  Mgro  tloTory,  Mid  edds  in  oonnteiioii  therewith,  **  that 
tboegh  the  etetute  of  tcinirei  hed  abolished  Tilleini  regardant  lo  a 
manor,  jel  ho  did  not  oonoeive  bat  that  a  man  might  still  become  a 
rillein  in  groes/'  etc  KoW|  TiUeinage  in  gross  as  it  existed  in 
England,  did  not  dilTer  Tcrj  essentiallj,  in  its  legal  bctdents,  from 
negro  slarerj  as  It  exists  in  Kentuckjt  Althongh  the  master  had 
no  power  oYef  the  life  of  the  nllein,  or  right  to  maim,  or  to  use 
bratal  violence  npon  his  person,  yet  he  had  absolote  control  over  hie 
person  for  the  purpose  of  his  senrices  for  life,  and  this  extended  to 
his  isene ;  and  the  Tillein  was  saleable  and  transmissible  from  one 
maater  to  another.  Villeins  regardant  were  chattels  real,  and  were 
sold  With  the  land.  Bat  villeins  in  groes  wore  transferabl«  na 
simple  chattels. 

In  the  esse  of  Smith  v.  Bnwn  §t  af,  8  Salk.  667,  whfch  waa  «» 
indihiUUH$  aaumptni  for  the  price  of  a  negro  sold  bj  plaintiff  to 
defendant,  ''Ilolt,  G.  J.,  held,  that  as  soon  as  a  negro  comes  into 
England  he  becomes  free.  One  maf  6$  vilUin  in  England^  hut  nci 
a  9lavt***  And  Powell,  J.,  added :  **In  a  viiUim  thi  mmur  A«e  a 
fr^p^rtif^  6ti<  tT  tt  en  tnAmtontfc"  In  a  word,  he  has  a  proport j, 
but  it  is  a  chattel  real;  the  law  took  no  notice  of  a  negro.'* 

It  is  manifest,  from  the  langnage  of  Lord  Chief  Justice  Holt,  aa 
well  as  that  of  Blaekstone  and  others,  that  the  servitnde  of  villeina 
in  gross,  and  that  kind  of  perpetval  servitude  which  did  not  giro 
the  master  absolute  dominion  over  the  life  and  person  of  the  acr* 
vant,  was  not  wlavery  in  their  understanding  of  the  term ;  and  that 
the  slaverj  which  thej  aaid  could  not  subsist  in  England,  was  that 
which  Blaekstone  terms  **  purs  €md  proper  $lav€r^*^ 

The  case  of  BuUk  vs.  Perry^  decided  in  28  Charles  11.,  S  Lor* 
201,  and  8  Reb.  785,  was  trover  for  ten  negroes,  in  which  it  vmn* 
belli,  that  negroea  being  usuallj  bought  and  sold  among  merchants 
in  India,  and  being  infidels,  there  might  be  n  property  in  tfacnn 
sufficient  to  sustain  the  action. 

In  J9U9  vs.  (7<t«i,  which  was  tfover  for  a  negro  and  certain  iwti* 
cles  of  me^aadise,  decided  b  6  Wsa.  k  Mary,  1  Ld.  Baym.  147, 
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H  wai  keld  tb«t  Irovw  vottld.  lie  for  a  ncgns  bteMW  ■iigroM 
Art  bcsthen. 

In  tbe  CAM  of  P§mm4  ft.  Zit/€,  deddcd  w  1749, 1  Anblcri  76i| 
Lord  Uaffdind(e,  hoMing  thai  trover  woutd  lit  for  a  Mfro  tUvt^ 


I  ksTt  BO  doobC,  V«C  tmrcr  vitl  lie  fnr  »  BCgrt  slAvt ;  It  la  m  aacli  ruru^r  tt 
•aj  •iker  tUag.  Tbt  cm*  Ife  Balk.  G<M.  v«a  dctmilMd  •«  •  viat  cC  fnpw  4^ 
•criptMB.  li  vu  iTOTcr^rv  irii«  ^Ktkhft  MMf.  iVV/rt  vilkoat  Mjlag  lUfVi  tad 
tW  Wing  Mgf«  4M  aoC  acccMftrilj  imply  riaw.  Tbt  rMfM  mM  •€  Ck«  Wr  It 
W^  beta  giv«i  kj  LmiI  Chicr  J««Um  lUlt,  te  Ikat  cmc,  m  lk«  ••«•  cC  kit 
4— ll%  Tb:  Tkat  tkt  ■■■— t  •  ■Urt  mU  fvot  to  EagUad  kt  ktaoaw  frti^  kaa  m 
vcigfcl  vitk  il,  Mr  can  aaj  rta»mi  b«  foaiid,  wfc/  tk«j  •kMld  Mt  ka  aifaallj  to 
vk«a  tkcj  Ml  foat  la  J^wukm,  or  aaj  otkcr  Eitylith  plaalalioa.  AH  oar  Ciliaiw 
ara  tablcH  lo  Cko  Uwa  aC  EitgUmi,  alikoagk  m  Io  ooao  parpoott.  tko/  kata  lawt 
of  tkdr  ova.  Tkcra  vaa  oaco  a  doabi,  wkolkor.  If  tke/  wort  ckriitaaaij,  lk«j 
vaaM  sat  ktcofce  frto  hf  tkat  aol,  aad  Ikart  «f ra  pracaatioaa  takta  la  Iko  Col^ 
»lca  to  prvTcal  tkoir  keiag  bapiiicd,  till  tka  oplalca  of  Lord  rWAoC,  aad  ai/telf, 
Iktm  Anumrf  md  Mkifr  GemermU  «#•  takea  oa  tkat  paiat.  Wt  wort  koCk  of 
ariaioa,  tkat  it  did  aat  at  all  alter  tkoIr  atato." 

I  do  sol  ttDdertltnd  Lord  iUtaiicld,  in  the  Souimen^t  cttCy  to 
•tleoipl  to  revitw  and  ortrrvle  prior  adjndicttioiit.  On  tjie  con* 
tmry,  bo  rrcognixes  tbo  doctrine  of  Ttlboi  and  lUrdwicke,  and 
jnttiliet  it  bj  tbo  existing  antliorit/  for  villeinage  in  grott.  And 
it  it  idle  to  attempt  to  explain  tbe  right  of  tbo  mttter  to  *'  tbe  per- 
peCnal  tervitado**  of  tbe  atare,  as  reeognised  bj  Btackstone,  on  tbe 
ground  of  contract.  It  is  argncd,  tbat  tbe  position  of  BIsekstont 
was  orerraled  bj  tbe  decision  of  tbe  Sommerset  cate.  Thii  can 
ttoi  be  to^  for  tbtre  it  no  tctntl  inconsistency  ia  views  exprested  bj 
Blaektfone  and  Lord  MtnsScld's  opinion.  Ilad  tbe  Soninieraet 
ease  been  nnderttood  tt  overruling  BItckttone't  potttionf  a  eorree- 
tiott  voald  doabtlett  bave  been  made  in  tbe  very  next  edition  of 
tW  Cooimentariet.  It  it  ttid  thst  mj  view  of  tbe  Sommertel  esse 
it  new.  Tbit  mkj  be  to  to  thote  who  have  not  fallj  examined  tbo 
cata.  I  let  tbo  report  of  tbe  case  speak  for  ittel(;  and  for  thit 
purpotCy  tptdal  attention  It  etlled  to  tbe  opinion  of  Lord  Mtnt- 
Md,  and  tbo  retnm  to  tbe  hahtM  €&rpu$  given  b  fall.  20 
HM^t  Si.  Trialt,  L    It  it  said  ibat  tbe  Ordinance  of  1787,  for 
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the  gOTeinmeiit  of  the  North  Wcftern  Territorj;  and  the  eonttj- 
ttttion  of  Ohio,  of  1802,  were  framed  with  ft  view  to  the  deeisum  of 
the  Sonmenel  eaaoi  and  in  ftoeordanoe  therewith.  This,  I  most 
reepeetfallj  eontrovert.  The  prohibitorj  elMieii  in  theee  inetra- 
menu,  etend  npon  altogether  higher  ground.  They  did  not  leare 
ftothoritj  to  bay  and  sell,  or  traffie  in  slares  in  Ohio,  which  Lord 
Mansfield  expresslj  reoogniied  bj  eonoeding  the  Taliditj  of  soch 
oontraots  made  in  England ;  and  thej  did  not  reeognise  or  sanotion 
•laverjr.  in  the  modified  form  of  Tilleinsge  in  gross. 

I  hate  examined  at  some  length,  these  English  aathoritaes,  not 
for  the  porpose  of  sustaining  mj  own  poeitton,  bvt  for  the  pnrpose 
of  correcting  some  misapprehensions,  and  showing  that  the/  do  not 
SQstain  the  position  taken  bjr  the  mijoritjr  of  the  oovrt,  as  had  been 
supposed. 

In  the  celebrated  case  of  the  slave  Graet^  2  Hagg.  Adm.  B.  04, 
Lord  Stowell  holding,  that  npon  the  return  of  a  dare  to  his  original 
domicile,  from  a  country  bj  whose  laws  he  was  declared  free,  the 
state  of  slarery  would  re-attach  to  him,  said :  **  The  entire  change 
of  the  legal  character  of  individuals,  produced  by  the  change  of 
local  situation,  is  far  from  being  a  novelty  in  the  law.    A  residence 
in  a  new  country  often  introduces  a  change  of  legal  condition, 
which  imposes  rights  and  obligations  totally  inconsistent  with  the 
former  rights  and  obligations  of  the  same  persons.    Persons  bound 
by  particular  contracts,  which  teatrain  their  liberty,— -^btorsy  ap- 
prentices and  others,  lose  their  character  and  condition  for  the. 
time,  when  they  reside  in  another  country,  and  are  entitled,  as 
persons  totally  free,  although  they  return  to  their  original  servitude 
and  obligations,  upon  their  coming  back  to  the  country  they  had 
quitted ;  and  even  in  the  case  of  slavery,  slaves  themselves  poseesa 
rights  and  privOegea  in  one  character,  which  they  are  not  entitled 
to  in  another*     The  domittic  tbres  may,  in  thai  chara^Ur^  bjf  iawt 
acwmpany  hii  ma§Ur  or  mufrett  to  any  pati  rf  (fttf  wwldU    Bnt 
that  privilege  exists  no  longer  than  his  character  of  domestio  alav« 
attadics  to  him ;  for,  should  the  owner  deprive  him  of  the  charaeter 
•f  being  a  domestio  slavey  by  employing  him  u  a  field  fi^Kf%  he 


voiild  be  dcprired  of  tbe  right  of  tecompanjing  bis  Bi«stcr  out  of 
tbe  eolonj.** 

It  apitcen  ihzt  after  tbo  dceiBion  of  tbis  case,  Lord  Stowcll 
wrote  to  Judge  Story,  inelosing  to  bim  a  eopj  of  bis  opiDion  in  tbe 
case ;  and  tbal  Btory,  in  bis  repljr,  of  tbe  date  of  22d  Sept.,  1828, 
•lid: 

If  I  bad  ht9n  mSM  vpoa  to  pnmomicff  a  Jadgncnt  la  a  Itkt  etM,  I  ibovM  cer- 
Misty  bftTt  Mtlftd  tt  tkt  mBt  retail,  tkwgh  I  alghl  aot  hava  Int a  ftbl«  (o  prt- 
•cat  Ike  NMMa  vidch  temi  to  it  In  Mch  %  tUtiUng  ml  MaTlMing  ■•ancr.  11 
appoan  to  *•  tkat  cba  optoioa  U  Inprcfaabl*. 

Is  mj  mmtkf  8Uto  (MuMcbvMtts),  tbt  itoto  cC  alatcry  It  aot  r««ognbe<l  •• 
tvgal  •  jct,  if  m  tSmpt  9kotM  ttmt  killkr,  mti  ^fUrwmrd  tttum  to  hh  0trn  !•««,  «i 
wk&mti  e0faWp  ikktk  fJUf  ClU  ImsI  lmt$  wrnli  rt^faeA  ii|M«  Mm,  cmf  lA«f  A «  Mrvi7« 
•AOT«e««r  mw/4  kt  n  kHrgnltd.  I  bart  bad  occMloa  to  kaaw  Cbal  jwr  jndfatal 
kaa  beta  txteaiivety  read  la  Aatrka  (vbtn  qawiloM  af  tbti  aalart  tr*  sol  of 
anliiimiiiat dbeuatioa),  aad  /mmt  A«m  Amt^  «ii|r  tlAfr  tfmhn  hut  ihH  •fmppf- 

lifk  miLtUtn  ^f  Story t  1  ^l*t  M8. 

After  speakbg  of  tbe  qnestion  of  a  slarc  becoming  free,  on  7ir> 
rtnuwal  to  a  eonntrj  vbere  slarerj  is  not  allowed,  Jndgc  Storj,  in 
Ilia  work  on  Conflict  of  Lawa,  sajrs,  Sec.  96 :  "  It  is  quite  a  difler- 
cwt  qveation,  bow  far  rigbts  acquired,  and  wrongs  done  slave  pro- 
perty or  contracts  made  respecting  sucb  property,  in  countries 
wlMr«  slavery  is  permitted,  may  be  allowed  to  be  redressed,  or 
rwoognlzod  in  tbe  judicial  tribunaJa  of  governments,  wbtcb  probibit 

Tbe  caoe  of  Mt^aw9  ve.  FTtOss,  decided  in  1820,  and  reported 
in  5  Eng.  Com*  Law  Rep.  818,  was  ao  action  brougbt  by  a  subject 
of  Spain  against  a  Britisb  subject,  wbo  bad  unlawfully  captured  a 
ibip  witb  tbree  bnndred  slaves  on  board.  A  question  bavtng  been 
raiaed  at  tbe  trial  before  tbe  Lord  Cbief  Justice,  wbetber  tbe  plain- 
tiff was  entitled  to  reeorer  tbe  value  of  tbe  slavca  in  en  Englisb 
eoari  of  justice,  smee  tbe  slave  trade,  and  all  dealings  connected 
with  it|  bad  been  dedartd,  by  tbe  Britisb  statntes,  unlawful,  and 
coatniy  to  tbo  principles  of  justice,  bumanity  and  sound  policy, 
ibo  Jwy  was  directed  to  find  tbeir  verdict  separately  for  eacb  part 
of  Um  damage,  to  as  to  give  tbe  defendant  an  opportunity  of  teat- 
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inK  hi*  qiettioB,  bj  wMwa  alUr  ?«nUtl.  Aceonltfiglji  Um  j«rj 
found  for  Uie  plaintiil^  MMMing  hk  dain^gM  ii  81,1902.;  coaitit* 
ing  9i  ZfiOOL  for  detorionHMNi  ef  ship**  tttro^  nd  goods,  ud 
18,180{.  for  tho  suppofod  profit  «f  tko  cargo  of  ikTM.  Oa  soImmi 
to  roduoo  tko  daaigoi  to  tho  titoat  of  fkb  iimimoat  lor  tho 
cargo  of  tUrci,  the  oowt,  l^  a  UMiiiimoai  dUcbkii,  hoU,  thai  •• 
tho  tUro  trado  irac  not  ooadomnod  hj  tho  geaoril  law  of  Batiou^  a 
foroignor,  who  ia  not  prohihttod  iron  carrjiag  on  Ike  aUro  trado 
bj  tho  kwf  of  hia  own  couitr]r«  naj,  m  a  Briiiah  oowl  of  jwtieo^ 
roooror  damagos  anatai&od  1^  hiai  Ja  reapoot  of  tho  wrongful  ioia- 
nro,  bj  a  British  snljeot,  of  a  cargo  of  sla?ci  an  board  of  i^  ship 
then  emplojod  bj  him  in  earrjring  on  the  African  dare  trada 

It  has  boon  said,  that  the  caao  of  iWto  ?••  CWtrcnc^  S  Bam* 
k  Cressw.  448,  b  in  coniict  with  the  case  hsi  died,  and  to  the 
oifeet,  that  whcnoTor  a  sbTc,  in  $aj  vanncTi  gets  beyond  tho  liauts 
where  the  local  law  anthorising  his  acrritado  operates,  ho  boconiea 
free.  Bat  whatever  maj  hare  been  tho  o^ttsf  dkU  of  tho  Jndgcs 
in  this  case,  it  decided  nothing  more  than  that  an  action  would  not 
lie  against  the  master  of  a  ahip/ef  luurhoring  thv—  who  had  eaoaped 
from  their  master  in  Florida  and  got  on  board  the  ship^  the  owner 
being  allowed  to  use  persvasirtf,  bat  not  eoerciro  ttoani,  to  take  the 
alaves  off  tho  ship. 

The  case  of  Tht  Liana^  1  Bodson,  05,  sustains  the  general 
principles,  that,  although  the  slaTO-trade  is  condemned  in  tho  Bnglish 
coarts,  as  contrary  to  tho  principles  of  justice  and  hnmanitj,  /at  u 
it  cannot,  with  truth,  be  said  to  bo  contraij  to  international  law^ 
ooorts  most  respect  the  propert/  of  persons  ciigagsd  In  it,  under 
the  sanction  of  the  laws  Of  their  own  ccHUitry.  ¥o  Ih^  sanio  effool 
are  the  cases  of  Xo  Louii^  %  Dodson,  286|  and  TK§  AmaM^t  \ 
Acton,  S40, 

The  same  doctrine  is  dodarod  1^  tho  Suprana  OouTt  of  tho  Uaitod 
States,  in  the  able  opinion  of  Chief  Jostioe  Marahall^  in  the  CMa  of 
tho  AnUhp4f  10  Wheat  190,  the  affect  of  Which  is,  thai  ulthough 
slarery  and  the  slaTo^trado  are  deemed  contrary  to  natural  rjghl| 
yet  it  is  settled  liy  the  judidal  dcdsiona  boih  ^  this  oountijr  9ff4 
,of  Englandi  th»l  thflgr  aN  atl  uantruiy  fif  |hc  |#f«  dlnatumf 
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Tbe  ravlt  of  Mb  doelriiM  is,  tbat,  each  indcpendeiit  eoamviiitj, 
ia  its  mtercovM  vitli  trery  otber,  11  bounil  to  tet  on  tlio  principle, 
thnl  Mdi  otber  eonatry  Ium  complete  anthority  te  n«ke  sndi  Uwt 
for  tbe  goTemment  of  ita  own  rabjecte,  m  its  own  jndgment  ahall 
dietatOi  protidod  tbo  nmo  bo  consistent  with  the  lows  of  nations ; 
aad  tbaS  eadk  lOferoign  Btato,  altbovgli  goTomed  bj  its  own  laws, 
and  oompotent  to  OMke  tndi  laws  u  it  may  deem  eipedtent  lor 
the  goTemment  of  Its  own  sabjects,  has  no  authority  to  enforce 
its  own  lawi  beyond  its  own  territorial  limits,  or  OTcr  those  who 
are  not  its  snijects,  or  to  treat  the  laws  of  other  StotM,  or  rights 
aeqaired  nader  the  laws  of  other  States,  not  oonsistottt  with 
Ae  laws  of  nations,  as  Toid,  although  contrary  to  its  own  riows  of 
msraUty. 

The  followhig  remarks  of  Chief  Justice  Shaw,  in  delirering  the 
opinion  of  the  oonrt.  In  the  case  of  Cam*  ts.  iless,  18  Pick»  abofo 
sM|  are  ia  pobt»  and  folly  sustain  my  position. 

*'.rp«a  a  gfDenl  ftfltw  •f  lk«  •«Ub«rili«%  ud  mppn  m  •p2»Ue«ti«a  cC  IIm  woU 
•tUblblwd  rrbcipic*  opoa  Ikis  tal^'jet,  w«  tblnk  Ikej  Mlj  BtifeUla  th»  point 
Malrd,  tliaC,  (bongk  ularciy  la  ooalnry  to  omtsnil  rifbt,  to  thopriaelpltfof  Jatdtt, 
Wwiiity  Mmi  Mvikl  polic j,  m  W«  ftdopl  Ikcai,  u4  tomni  ow  Uwi  vpoa  th«M,  pr^ 
mtl  My  CMtCniry  to  cftcfaw ^mmUMia,  1/  mj olkor  fltoto or  oomawi^jr mo  fllo 
tilibBifc  ud  wtJMW oUfoij ^lav,  to  ftr  u  tko logliUci?o  poworof  tlio  9ammftf 
ettead%  irr  «fv  Imm^  If  Ukt  sohlM  ^  lA«  9xMeme$  ^  tA*H  Uirt,  tad  vc  iro  moT  «l 
Ubrftf  to  do^larc,  &oA  koM  on  oct  dono  nichia  tbooo  UmlCi^  mlovftil  oad  Told  vpoa 
Mr  rCnrt  o/Mtr«%  mif^lkf,  vhkh  tht  o»otrt^  tad  lifiiloft'offoiwr  of  tfcopUeo 
lotokwIU. 


U;  tfcwrfow,  aa  mvamalod  latwfwn  oad  vrottg  Is  doao  bf  oar  oIUmm  to  % 
laniaMr,  aotii^  aador  tka  naotioa  of  taek  lavi^  aad  vitkia  iboir  propor  Uittto^ 
tl«i  K  «itUa  tkt  loool  Umito  oC  tho  powor  b/  irbom  thoj  «ro  Iboa  osUbllood,  or 
m  tiM  Ufb  atu,  vbieb  ooeb  aad  otorjr  mUob  bM  a  rif bi  ia  ooMaon  wich  all 
otban  to  eceapj,  oar  lawf  woald  ao  doabt  tffoid  a  rtmftdj  ogilatt  tbo  wroag  doaa. 
So  to  fatiaiaii  of  a  woB  baowa  ■aitai,  tial  la  tbo  ftaotraotloa  tf  ooalraot%  tbo 
Im  l»d  loaipartai  rtafl  satora,  If  a  pwaoa,  baHag  la  otbor  raopooif  a  rifbt  to  oao 
la  oar  foaH%  ■ball  btlag  aa  aetioa  ogolaK  aaotbor,  lUblo  la  otbor  roopoeU  to  ba 
Mod  la  oar  ooarlib  apoa  a  ooatraot  Modo  apoa  tbo  Ml^oot  of  alaforx,  ia  a  8Ulo 
vboro  daowf  b  o&ovtd  b/  lair»  tbo  lav  boro  woald  giro  It  cfoet  Ao  If  a  aoto  of 
baad,  MOdo  ta  Itaw  Orioaa%  wom  oaod  oa  bMo,  aad  tbo  dofbaM  iboald  W^  tbol  II 
at  oa  a  bad  Biartiiritln,  or  witboat  Biartiiritln,  bnaaii  givoa  ftr  tbo  prJM  of 
a  ilafa  iob^  It  BHor  voD  bt  odalttod  Ibat  oaob  a  dofoaM  ooald  aol  prorail,  I 
ito  foalMit  w#  $  1^  sat  If  ito  law  af  tba  plaeo  wton  It  waa 
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Negro  ilarcrj  baa  been  ipolccn  of,  in  this  easoi  repeated]/,  aa 
property  in  haman  beings,— as  creating  a  relation  assimilated  to  tbe 
relation  of  the  owner  to  bis  domcstie  animals,  eto.  Wbat  b  meant 
hj  property  in  men,  so  often  repeated  ?  Does  it  mean  a  property 
in  tbe  flesb  and  blood  of  tbe  slare  T  Does  it  mean  tbat  a  master, 
in  Kentnckj,  baa  dominion  over  tbe  life  of  bis  slave,  and  may  km 
bim  and  eat  bim,  as  be  does  bis  ox  T  Does  it  mean  tbat  a  master 
bas  a  rigbt  to  treat  bis  slave  witb  bmtal  violence  7  If  so,  it  is  wbat 
b  termed  ad  eapUmdum  logic,  and  is  without  foundation  in  fact. 
Tbe  property  of  the  master  in  bis  slave  in  Kentucky  consists  in  tbe 
rigbt  of  the  former  to  the  servioes  of  tbe  latter,  and  control  over 
bim  for  tbat  purpose  Mily,  and  not  a  property  in  bis  flesb  and 
blood.  The  laws  of  Kentocky  recognise  tbe  negro  slave  aa  a  man, 
and  protect  bis  person  aa  a  human  being,  while  they  bold  bim  to  be 
property  oi  to  ihs  itrnet  qf  ki$  matter*  While  tbe  rdation  of 
employer  and  employed  produces  a  qualified  property  of  tbe  former 
in  the  services  of  tbe  latter  by  eontractf  tbe  relation  of  muter  and 
slave  produces  a  property  in  the  services  of  the  latter  by  cperation 
of  law. 

This  is  not  tbe  place  to  discuss  the  comparative  advantages  and 
evils  incident  to  these  two  different  systems  of  labor.  Suffice  it  to 
say,  that  however  great  may  be  tbe  evila  of  domestic  slavery,  tbe 
aystcm  of  labor  by  voluntary  contract  is  not  without  its  consequent 
oppressions  and  aufferings.  Tbe  scenes  of  distress  from  destitution, 
and  mortality  from  hunger,  and  want  of  sufficient  clothing  and  aba- 
ter from  the  inclemencies  of  the  season,  to  be  witnessed  among  tbe 
operatives  in  tbe  work-shops  and  factoriea  of  England,  while  tbey 
may  attest  tbe  fact,  that  free  labor  it  chsaptr  than  slave  labor  to 
the  employer,  show  that  the  former  is  not  without  its  att«ndaat 
trahi  of  human  suffering  and  distress. 

I  have  taken  a  mueb  wider  range  in  the  consideration  of  the 
questions  brought  under  tbe  review  in  this  case,  than  I  should  have 
otherwise  done,  on  account  of  their  frequent  ooeurrenoe  and  impor- 
tant bearing  upon  the  harmony  and  welfare  of  tbe  oountry.  The 
real  question,  however,  under  discussion  must  be  determmed  by  tba 
laws  of  Kentucky.    Poindezter  was  not  only  In  Kentaei^i  but 


ponmcxnB  m  imdiuoii.  117 

domiciled  in  Kentnckj,  %%  tho  ttoM  tlie  notof  were  giren.  And  the 
qnestaon  is,  not  wbether  thit  laws  of  Kentaekj  can  operate  in  Ohio; 
not  vhether  Potndexter  woold  hnre  been  n  freeman  ha4  he  been  in 
diio ;  b«t  whether  k$  wu  tU  M<  (ime,  «  $laP4  in  Kentuekif.  The 
judicial  trihvnals  of  Ohio  can  not  stand  on  iranctilio,  and  refoie  to 
lecognixe  an  exitiing  Ugal  fact  neeesearilj  brought  to  their  oon- 
tideration.  And  whether  Poindcxter  was  a  bUto  or  not  depended 
on  the  eiett  of  the  law  of  Kentnekj^  withih  ths  UmiU  rf  ikaA  StaU. 
And  to  aeeertain  what  the  law  of  Kentnekj  waa  m  this  retpeet,  we 
■re  not  nnder  the  neeessitj  of  looking  to  the  lawe  of  England,  or  of 
Mij  other  atate  or  oonntry ;  for  it  hae  been  fnlljr  determined,  and 
•zplioitlj  deelared,  b/  the  jadieial  tribnnale  of  that  State. 

Id  CUfiJM  Tt.  Amerieop  9  B.  Monroe,  565^  it  was  dedded,  that 
n  alaTO  In  Kentnekj,  lent  or  permitted  to  go  into  Ohio  for  a  tempo* 
rmr:if  purpom^  where  elaTery  if  prohibited,  doee  not  thereby  aeqnire 
n  fight  to  assert  his  freedom  in  Kentnekj;  and  thtt  on  his  retam 
firoB  Ohio  to  the  eoetodj  of  his  owner,  he  oonid  not  »ppMl  to  the 
lawa  of  that  State  for  his  freedom. 

In  Mma  m  Jftr^y,  12  B.  Monroe,  612,  it  was  held,  that, 
''though  a  State  maj  hare  a  right  to  declare  the  condition  of  ererj 
person  within  her  limits,  the  right  onl j  exists  while  that  person  remtins 
tliero.  She  has  not  the  power  of  giving  a  condition  or  status  to  a 
person  temporarilj  within  her  limits  which  will  adhere  to  the  person 
eterj  where— bat  upon  the  return  of  the  person  to  the  place  of  his 
domicile,  he  win  oecupj  his  former  position ;  if  a  slave,  that  of  a 
aUre.  And  that  in  ease  of  the  remof  al  of  a  slaTo  into  a  free  State 
temporarilj,  who  returns  with  or  to  his  owner,  the  effect  upon  the 
atatns  of  the  slate  is  to  be  determined  bj  the  law  of  Kentuckj,  and 
aot  that  of  the  State  where  the  sIsto  had  been." 

I  do  not  understand  the  courts  of  Kentuckj,  ss  has  been  intimated, 
to  refuse  to  reeognise  the  laws  of  Ohio,  as  fixing  the  status  of  per- 
ioiifl  dotnieiUd  in  this  State.  The  decision  in  the  case  of  Itanltin 
va.  LgdiOf  heretofore  cited,  shows  the  oontrarj.  THiere,  howeyer, 
»aabjeet  of  the  State  of  Kentuckj  eomea  into  Ohio  for  a  mere 
teaaporarj  purpoee,  thej  do  not  reeognise  that  ss  a  change  of  doini- 
eile^  or  aa  aflSMttng  a  dmniee  in  the  sCottit  of  the  person*    And  this 
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»pp«ftrt  to  b«  E»  Mooffdisw  witk  ViQ-ittlM  priMiplii,  Aadwitli 
■U  pn^ir  ddmnoi^  I  mwl  1m  p«nuUi4  to  nj,  thai  I  •uwolper- 
oeiTo  bow  it  can  bo/cv^  ni^  tb*t  «•  mwl  abNcato  »  pi^t  of  tlio 
Coutitation  of  OUo^  ud  ktfodMf  tbo  ikfo  oodo  of  Xe»t«ckj 
hon^  lA  ordor  to  roeogalio  tbo  lovo  of  Kotttackj  m  gofoniiig  dho 
•Uios  of  o  ponon  ootnollj  doMioflod,  botb  bj  birth  osd  bj  eboioa^ 
intbot  Btoto.  Aad  I  boro  Mi  boM  oblo  to  find  tbo  roport  of  • 
COM,  docidody  oitbtr  ta  Ita^Md  or  ift  tbit  oointry,  wbero  il  boo 
booo  boM»  that  tbo  tUiut  of  o  partoA  WM  Bd  to  bo  r«gordod  ■• 
bobg  fixtd  hj  tbo  Utm  of  tbo  plooo  of  bit  doaicilo^ 

Grtihm^  n.  atrmimr  #1  ol.  6  R  Monroo^  17t,  ii  oomo  doeidod 
bj  tbo  Coort  of  Appoob  ia  Kootoeb/,  in  1844,  wbarom  il  wm  bold, 
tbot  tbo  owMT  of  o  itftTO  Hwiding  in  KoBiaokj  do«9  Ml  forfetl  bit 
•loro  bj  taking  bim  into  Indiana  or  Obao  biaiiol(  or  ponnitlmg 
anotbor  to  do  m^  nboro  tbo  olyoil  of  tbo  visit  it  on^  Iwyfrorjf— 
for  a  fow  bourtof  pleaforo  or  ammoaMnt,  or  tfarolling  tbrongb  tbi 
6uto,  and  otpootaUj  wbero  m  rigb|  to  froodom  it  aatortod  bj  tbt 
tlaro  wbilo  tbero. 

Tbit  cato  wat  taken  lo  the  Snpromo  OenrI  of  tbo  Uniled  Ctofii^ 
wbero  il  wat  bold,  "tbal  tbo  laws  of  KontMkj  aloM  oonld  deipido 
npon  tbo  domeatio  and  tooial  oondition  of  tbe  peraoM  domioilod  witbin 
itt  torritorj,  exoept  to  far  at  tbo  powort  of  tbo  Statft  in  thit  reapoel 
are  rettrainod,  or  datiet  and  obUgationt  iapeaed  npon  tbem  bj  tbo 
OoDttitntion  of  tbe  United  St^tot,  and  tbal  tbo  decition  of  tbe  Coarl 
of  Appoalt  of  Kentaekj,  in  tbit  otte^  wat  oonolntito*'*  See  Stwrndtr 
va.  OnAMm^  10  How.  8S. 

Thoto  a^judieationt  in  Kontnel^,  tanotioned  bj  tbal  of  tbe 
BttproiM  Coarl  of  tbo  United  Statet  in  SirtuUr  rt.  Graham^  are  in 
atriel  aooordanee  witb  tbe  law  at  il  bat  been  tettlod  in  bfittonr^ 
and  a  nnmber  of  tbo  otbor  Statet;  in  aooordanee  witb  tbo  law  aa 
tottled  in  England,  a«  tppMrt  firoai  tbo  oatet  beretofbro  oated ;  in 
aoeordaaoe  witb  tbo  mit  rooogpitod  hj  Jndgt  Storj  in  bit  letter  to 
Lord  Stowell;  and  in  aooordanee  witb  the  dootdM  tettlod  bj  the 
Sapremo  OonrI  of  the  Unked  Btnlet  In  the  roeeol  elaborate!/ 
inveatigatod  oate  of  Dnd  $e9ti  n.  Auulfof^  19  How.  Bep.  8M, 
wbiflbbaa  aftranled  naihb  attontttn.     Tbem  fa  lio  wttfoiHitif  ttW  nt 


tneds  9f  •Mtfffi^  At  fdHTM  of  Um  auUiority  of  tlie  deeirioiis  of  tho 
fiaprcBO  Govt  of  tbo  United  States  on  ihit  qncttion,  I  refer  to 
tfaeoiy  not  M  the  decisioof  of  %  tribniial  eicrdsing  appelUte  power 
•T«r  4MV  jttdgmeiitty  \nX  te  tlie  ad(jiidi€atioiii  of  %  triVoiiil  entitled 
to  tiM  vorj  kighcet  oomideration  asd  retpeet,  and  more  espeetaUy 
«D  mich  •  qneetkm  aa  that  before  ne.  The  enit  pending  here  might 
hftTe  been  Inatitvted  in  the  federal  oovrta.  And  if  the  8vpreme 
Cowrt  of  the  United  Statce  ean  oenstitntionallj  exereife  appellate 
pow«r  orer  the  State  oovrte,  in  any  ease,  it  iroold  he  in  cases  between 
oiliM^  of  different  States,  and  in  regard  to  qnestions  tnrolftng  the 
pcnee  aad  harmonj  of  the  soTeral  States^  in  their  interooorse  with 
Mch  other* 

Aft  the  present  term,  this  eoort,  b/  a  msjorit j  opinion,  hss  receg- 
aiae4  the  hvading  autkaritjf  of  the  abjudications  of  the  Supreme 
Comrt  of  the  United  States,  even  to  rererte  onr  own  jaflgroento, 
wad  fthaty  foo^  on  a  simple  question  of  local  State  taxation,  a  qncs* 
fum  is  BO  wise  ODonoeted  with  the  affairs  of  the  federal  gorcmment, 
or  of  the  other  States  of  the  Union ;  the  effect  of  which  a^jndication, 
if  avthoritatire,  was  not  onl/  to  nullif/  a  State  rerenne  law,  bat  also 
fo  mhr^0s  «  moil  $ahtarjf  mnd  important  provUwn  in  ths  Cbn- 
9iihUwn  rftkit  8tat€^  requiring  an  equal  burden  nf  taxation  to  bo 
imp&ted  en  tko  m&uoiftd  inotUutumo  of  tko  /^ato,  (See  Piqua 
J^amk  ra.  Knoup^  Ohio  Rep.  And  I  must  be  allowed  to  saj,  with  all 
dno  deference  fbr  the  opinion  of  the  mijoritj  of  this  court,  if  in  this 
imftUcr  of  €9««l  taxation  in  Ohio,  the  decisions  of  the  Supreme 
Covi  of  the  United  States  ean  have  the  binding  force  and  eflect  of 
Imw  to  ns,  paramoont  not  onl/  to  tko  itatuteo^  but  (As  Conotitutiom 
^  dks  JBftatOf  I  am  wholly  nnaUe  to  pereeiro  upon  what  legal  ground 
tlM  dedsieo  of  that  tribunal,  upon  a  question  such  as  that  now  before 
ma,  ihomld  not  gOTcm  lis  in  our  judicial  action* 

It  is  argued,  howerer,  that  negro  slarery  is  immoral  and  criminal 
im  itsdf,  and  in  oootrarention  of  law,  both  natural  and  di?ine;  and 
tliat,  therefore,  its  legal  existence  in  Kentucky,  or  rights  arising 
o«i  of  it  there,  are  not  to  be  recognised  or  enforced  in  this  Sute. 

It  b  not  fteeessarj  for  the  purposes  of  this  opinion,  to  consider 
^tlm  qnestioB  whether  slarery  is  i^ontrarj  to  the  law  of  nature.    Thst 
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Las  been  »  eootrorcrtod  qnaatioii  among  euoitU  and  writon  oa 
natural  law.  Arutotlei  Orotni,  Hobbi|  Poffandorff,  Bjukmtkotk^ 
Rntlicrford,  Palej  and  otherii  troai  it  at  a  nanal  oondition  which 
ma/  eiiat  nndar  regulattona  of  ibo  maaici|Md  law ;  and  althoagh 
not  the  natural  itato  of  man,  jot  that  it  maj  bo  introdooed  eoimt* 
Untlif  with  the  law  of  natnro.  On  tho  other  hand»  Montetqiiion» 
Locke,  Beatite,  Blaekatono,  and  other  eminent  writori|iarefereBOO 
more  eipeciall/  to  the  relation  of  maater  and  aenranti  **  wKmrthjf  on 
ah$olut4  and  unlimiud  power  %$  given  U  the  ma$Ur  ewer  tiU  life 
end  fortune  ef  Hke  elavii"  ocndemn  alarery  aa  repognant  to  reaaoii 
and  the  prinoiploe  of  natoral  law.  Bat|  however  mooh  I  maj  bo 
dispoied  to  jield  to  the  oonclnaiTo  force  of  tho  riowa  of  tho  latter 
over  the  formeri  it  ia  whollj  immaterial  aa  it  regards  the  determi* 
nation  of  thii  caao. 

And  it  ia  eqoall/  nnneoeiiary,  here»  to  eonaider  tho  qneitioBi 
whether  elarer j  ia  eontrary  to  the  divine  law.  Wo  do  not  ait  hero 
to  administer  tho  divine  law.  The  onl/  theoora^  known  on  the 
earthy  waa  that  which  waa  governed  bj  tho  law  given  on  Mount 
Sinai,  whercb/  not  onlj  waa  alavery  recogntaed,  and  regnlated,  bnt 
the  terms  preacribed  on  which  a  alave,  when  freed  on  the  daj  of 
Jubtlcc,  might  bo  legal!/  reinatated  in  hia  condition  of  serTitnde» 
together  with  his  wife  and  childrcni  and  reqniredy  thereafter,  to 
serve  his  master  forever.  Szodos,  ch.  21,  r.  4,  6  and  6.  It  ia  not 
uccessarj  to  stop  to  inqnire  whether  the  law  delivered  .to  Moaea  on 
Sioai,  either  sanctioned  or  eatablished  a  relation  eontrarj  to  tho  law 
of  nature,  and  intrinsicall/  immoral  and  vieioua.  It  ia  not  neoea* 
sar/  here,  to  inquire  whether  tho  repeated  teachings  of  the  Now 
Testament,  of  obedience  of  servanta  to  (heir  masters  (Titus,  ch.  iL| 
V.  9 ;  1  £p.  of  Peter,  eh.  ii.,  r.  18;  1  Timoth/,  oh.  vi.,  Coloeaiaai^ 
cL  iii.,  V.  22;  Ephesians,  ch.  6,  v.  6);  or  whether  the  act  of  Pan!, 
in  sending  tho  fugitive  slave  Onesimus  back  to  his  master  PhilemoB» 
waa  giving  a  aanetion  to,  and  austainbg  an  inatitntion  sinful  and . 
immoral  in  itself  (Paul's  Ep.  to  Philemon).  It  ia  not  nccessarj  to 
inquire,  whether  there  Is  a  purer  and  higher  moralit/  than  tho  BiUn. 
These  are  queationa  for  the  theologian  and  the  moraliaty  and  npos 
which  I  deem  it  proper  to  ezpre«  no  opinion  whatever  bert.    It  ia 
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siilBcient  to  iLmnr,  th»t  in  tbe  jndieiftl  determiiiftiioB  of  o  qncsttooy 
there  is  do  hi^er  kw  to  «s  than  the  oonstitetion  which  we  heTe 
Bwom  to  sapport.    We  ere  not  here  to  determine  qaestioni  of 
dimitjr  or  of  eaanistrj.    In  determining  how  for  we  vnj  disregard 
the  eomttj  of  nationsy  and  refose  to  recognise  or  enforce  rights 
arisiBg  ont  of  a  legal  relation  in  another  State,  we  most  look  to  the 
legal  standard  of  morality,  instead  of  the  eonflicting  theories  of 
theologians  and  moralists.    It  is  soffident  for  is  to  know,  .that  the 
rdation  of  master  and  slare  is  recognised  hj  the  constitotion  of  the 
United  States,  and  sanctioned  hj  the  law  of  nations.    This  fixes 
the  legal  standard  of  morality  for  jndicial  action  on  such  a  qnestion 
as  thk.    When  a  similar  qnestion  was  presented  to  the  Court  of 
Admiralty  in  England,  in  reference  to  the  slare-trade,  in  the  case 
of  The  LouiMy  a  French  ressel  captured  on  a  slsTing  Toyage,  the 
eminent  English  jurist,  Sir  William  Scott,  said :    ^  A  court,  in  the 
administration  of  law,  cannot  impute  criminality  to  an  act  where 
the  law  imputes  none.    It  must  look  to  the  legal  standard  of 
morality ;  and,  upon  a  qnestion  of  this  nature,  that  standard  must 
ho  found  in  the  law  of  nations,  as  fixed  and  eridonced  hy  general, 
and  ancient,  and  admitted  practice,  hy  treaties,  and  hy  the  general 
tenor  of  the  laws  and  ordinances,  and  the  formal  transactions  of 
drilixed  States ;  and  looking  to  those  authorities,  he  found  a  difil- 
culty  in  maintaining  that  the  transaction  was  legally  criminal.*' 
2  Dodaon,  238.    And  the  remarks  of  Chief  Justice  Marshall,  in 
leference  to  the  same  question  in  regard  to  the  slare-trade,  in  the 
eaie  of  the  AnUlope^  10  Wheat  66,  are  in  point:    "Whaterer 
might  he  the  answer  of  a  moralist  to  this  question,  a  jurist  must 
search  for  its  solution  in  those  principles  of  action  which  are  sanc- 
tioned hy  the  usances,  the  national  acts,  and  the  general  assent  of 
that  portion  of  the  world  of  which  he  considers  himself  as  a  part, 
and  to  whoso  law  the  appeal  is  made.    If  we  resort  to  this  standard 
as  the  test  of  international  law,  the  qnestion,  as  has  already  heen 
oheerred,  is  decided  in  faror  of  the  legality  of  the  trade.    Both 
Europe  and  America  had  embarked  in  it ;  and  for  nearly  two  centu- 
ries it  was  carried  on  without  opposition  and  without  censure.    A 
jurist  could  not  say,  that  a  practice  tlms  supported  was  illegal  and 
emunaL' 
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^,  b  rtgtrd,  to  th«  ilftTt^rtdti  wUeh  wm  proUUtod  bj  a  kw 
of  OoBgroHi  isd  doolftrod  ptra^  on  the  port  of  *  inbjoot  of  ow 
own  oomlrj,  tho  oouiH  of  the  Unltod  Sutoo  woro  roqulrod  to  rogird 
the  liwi  of  othtr  oountriof  wbieh  bid  not  probibitod  It,  tnd  to  rooof- 
bIm  tnd  protiol  tbo  rigbtt  of  tbe  lal^oeti  of  mob  otbor  oovntrioi 
Mrblng  out  of  tbo  iUTO*tndo  i  tpon  wbtt  logal  prinoiplo  ota  *  Btsto 
of  tho  Anorioon  Unloft  Mt  it  Moght  tbo  Uw  of  oomit/  botwoon 
Btitoii  iid  roAuo  to  rooogidio  or  onfbroo  1^1  rigbti,  boooiiN  thoj 
hiTO  thotr  origliii  not  In  Ao  iliTo^trido  ibroid  wbleh  bu  boon  ooi^ 
doBBod  b/  i  liw  of  OoBgroM,  ind  nido  oriminil  in  i  oltlion  of  tho 
Unltod  Btitoii  but  In  tho  rolition  of  nutor  nnd  oliTO  within  tho 
torrltor/  tnd  i&dor  tbo  Itwo  of  b  ibtor  Btnto.  ilortlltti  oBd 
phlliBtbropliti  m^r  bo  iBdnlgod  In  thotr  ippotli  to  publio  Mntlmont 
In  bobolf  of  thoir  idiomof  of  norol  roform ;  but  oourti  of  Juitloo 
horo  no  Btttborl^  to  obongo  tho  lognl  itandord  of  nonlity  botwoon 
Btntoii  ind  pronounoo  tbnt  to  bo  immoril  nnd  oriminil  in  tho  Inwi 
of  inotbor  BtitOi  wbioh  bii  oilitod»  l|i  difforont  (bmi,  In  ill  igeo 
of  tho  world)  wbloh  li  tolorotod  b/  tho  )iw  of  nitlonii  wblob  oibtod 
to  lomo  oxtont  In  onry  Btito  of  our  oonfodomoj  it  tho  timo  of 
tho  CMrmitlon  of  tho  Union,  nnd  wbloh  ii  dbtlBod/  rooogniiod  bj 
tho  OoMtttutlon  of  tiio  Unltod  Btitoi,  wbloh  wo  oro  bound  bj  our 
Jttdlolil  oith  to  rapport.  It  ii  tho  dot/  of  tho  JudloU  tribunili  to 
dooiiro  tbo  liw  ii  It  ii,  not  to  ohnngo  It.  In  our  Judioiil  iotlon  wo 
Oin  rooognlra  no  hl^r  low  thin  tbo  low  of  tbo  lond.  And  I  wmj 
odd,  Ihit  If  tbo  tlmo  obill  oomo,  whon  our  JudMil  tribundf  ibiU 
ylold  to  tho  olimor  of  popular  oxeltomont,  nnd  nnnounoo  n  bighor 
liW  thin  tho  ooiiitltntlon,  nnd  ititutoi  fromod  undor  it|  th^  wfll 
prodibn  nnirohj  iud  orginlio  iniurrootlon. 

■ 

ir«ri  BTtn  Rwomii— Th«0kMf«llM4lrttlalttobti«ltiliatktktA 
UfMt  wU  ArtUti  to  U  ■ppwJtd  to  kli  •plalM,  to  •  soto,  Ibt  lUtoBWl  tf 
lk«  MHi  tvpy  tf  tito  Ittam  to  lb«  inte  of  itoAiMMf]pM,  MdtptoloB  of  X««<d  llaiia- 
itld  to  IWU,  bolk  al  Ibo  mMnmiot,  aad  m  Iht  isU  4Mlilw,  to  tot  iMt  of  ioB- 
totnal,  u  rtporttJ  to  SO  nvtnSVt  it.  Titolt  1-02|  bal,  that  aft tr  Ma  4otof  ao,  Jwlga 
iwai aaaaMad  to  ambadj  th«  aaaia  BaUar,  to  Ml,  to  tha  bodj  af  Ma  aptotoai 
Aa4  ttel  toto  aaaottto  tor  Ilia  aariaato*  vt  tha  BMttar,  to  a  noto  ban,  to  vMak 
4ha  Cblaf  JaaUaa  ralbra,  to  OMa  ii  B.,  ai  paga  714,  but  vhtob  vU  ba  fawd  to 
Mga  Bwai*aaptoloa,  totfitoaaaa,  alpaga  Tk  07S. 


m  Bion  or  •vtriAn  2tt 


/« lit  AqN*iiM  JuiUtil  (kwi  ^  XU  Am  ^  Udk^ 
nan  or  aomioi  of  nMom  or  aunav  MNiiff. 


ffnt  Mki«4  piM^  af  AMm  4iNMl»  kiflai  a  wiltoN  tilitmtl  !■ 
lamtalUi  MaltifcrlkitamaflkiMBfilkf  MilprMitfag  MgriMlMi 
■^■■ttwIiiiMigttoiwTlitoMif  ttoOtmHiitoif  Maiat,  Itbt  <UtUii  iif 
(towMb  l«iiwi  mA  IifumtoUfii  ^kiy  btlaf  ilhflrwlN  f mUM  umiln 
tolftv. 

Hit  JuilieN  of  tlM  Buprtrnt  Jodlolal  Oowtf  rtipiollU^  ffiMil 
thiir  optaioA  in  oBiWir  to  tlM  blorrogttorjr  ajldrtini  lo  IhMi  \f 
Um  ordor  of  tlM  SoBtlo  udordiU  of  Uiffoh  M|  \%Wf 

Iho  iatorrogitorjri  m  propottododt  ii  foiy  fOBprohtflilf o  la  tta 
lomifi  oad  iadadti  *'frio  Mlorod  ponoM  of  Afrloui  toooftlf 
Uvi^g  ft  midtBoo  ittobUihtd  k  mm  lowft  la  tUi  8u^  ftr  Um 
Im  of  tkno  moatki  Mil  pNOtdIng  uqr  ikoUoBi"  4oi|  wlMthtff 
raeh  ponofti  iro  bmQi  iroflMOi  oblldmi  pftopMf  pmoM  widtf 
gMrdbuUpi  Off  vaftilunllloA  feffotgttMi 

Prifttmiag  tl  to  koft  boon  Um  klmtfoB  of  Um  loBilo  lo  90bIbo 
Um  iftqairj  to  froo  oolopod  Bilo  ponoM  of  AfrboB  duooBip  who 
iro  twoB^f-oBo  jpoBTi  of  •(•  ofld  ttywBrdf»  Md  wko  oro  pomiiid  of 
tko  othor  quolUwttoBi  nqoUto  to  ooBililBlo  %  wUto  iltUoB  OTOliri 

VO  will  piOOtod  to  BBIWITa 

Aft  U,  1 1,  of  tko  ooBitltoUoB  of  llii&%  profldii  thai 

"iTMgrMlt  iBlMi  ariki  Villii  ItolM^  if  Iht  •§•  if  Hp«l|k«i  imi  aid 
■yvavdib  ttt^ydag  ptapiiii  pmoM  «i«  fuHtiUklh  ii4  li^iiM  MlliM^ 
fcattejMiwiMiaNiiliMIAidlBtyiKaltfcffllwIiWiifttwiMiiftiiiilyai 

Is  lh«  !•«■  «  ylasMliB  vk«t  Ui  iHll«tt  Ii  ii  MliWAil'' 

TUa  rtliii  br  oar  oonddorBtloB  tho  dbtiBOl  qBOftloB,  Whotto 
frM  BAtlTo  bora  oolorod  ponoaii  of  Aflioia  dMooBt,  oro  rooogoliod 
ii'^oitlaoBi of  tko  Ualtod  Btotti,'*  b iho  ohoro  prorMoB  of  tho 

OOBfUtVUOBa 

Tlio  polltioal  itotBi  of  tkot  portioB  of  tho  Afriotfi  ralo  hi  thb 
ooBati7i  whioh  ii  not  i&  o  itoto  of  doforj^  hu  loBg  hooB  iialtor  of 

*  T«M^,  Ck  J.,  BK  OslHif,  Mar*  ^MkmKm%  I.  J. 

•  nii  VNMiaB  UM  ffiTiioM  Ii  Iki  lino  vhiik  iff  iii  Mh  Ii  tki  Mi4  Bili 
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oontesUtioii,  not  onlj  among  politieionii  Iml  lo  Bona  extent  alto 
eroong  eoorts  »nd  jorists* 

Chancellor  Kent,  in  »  note  to  tbe  257th  pege  eC  the  leoond  Tolome 
of  hii  Commenterieey  4th  edition,  laji 

*•  Citlioaa,  wider  aw  •oBslitatlMi  wad  Uw%  mmm  Atm  iaUbiteBte  bwB  witUa 
Um  Unltotl  SUtet,  or  Miorftllitd  widar  Ubt  Uwi  of  CoBgrm.  If  •  tlAvo,  bom  ta 
Um  United  BUtee.  be  meaomltled,  tr  otbenHee  kwAtlly  dieoberged  Afom  boodafe, 
or  if  ft  Ueek  Mu  bo  ben  vitUm  tbe  Ualtod  Btetee,  Md  ben  free,  be  beooi^eo  tboMf 
fonrerd  ft  dUteii,  b«l  vader  eMb  diwibUttee  ••  tbe  Um  ef  tbe  0UUe  ■eepeeaye^y 
tt  expedienl  te  preeeribe  te  ft<ee 


This  doctrine,  though  inpport^  hj  high  jndieial  aothoritj,  ii  by 
no  means  nnirertallj  admitted,    Conrta  and  jorista  of  high  respe^ 
abilitj  and  anthority,  hare  denied  that  negroes  of  African  deaoent, 
whose  ancestors  were  of  pore  African  blood  and  were  brongbt  into 
this  ooantrjr  end  sold  as  slafes,  are  or  can  become  citisens  of  the 
United  States,  within  the  meaning  of  the  oonstitntioii  of  the  United 
States.    This  doctrine  has  recently  been  maintained  with  mneli 
seal,  and  at  great  length,  in  the  case  of  Dred  SccU  TS.  I^ndfmrd^ 
20  Howard's  U.  S.  R.,  898.    SabsUntiallj  the  same  dootrineg 
hare  been  promalgated  in  Amy  ts  Smithy  1  Litteirs  Ken.  R.  888 ; 
SiaU  vs.  Claibcme^  1  Meigs'  Tenn.  R.  881 ;  PeniUton  ts.  StaU^  1 
Eng.  Ark.  R.  609 ;  Owper  ts.  The  Maymr  rf  jSsMmnaA,  4  Geo.  68  % 
and  bj  DAaoBTT,  0.  J,  in  SMU  ts.  OMimdaJl^  10  Conn.  840»  in 
Connecticut. 

As  to  the  correctness  of  those  decisions,  we  express  no  opinion. 
Each  must  stand  upon  its  own  intrinsic  merits,  and  they  ir31 
undoubtedly  recciTC  that  degree  of  respect  to  which,  as  legal  pro« 
ductions,  they  are  justly  entitled.— -They  do  not,  howerer,  affect  tbe 
question  now  before  us. 

Oar  present  inquiry  is  confined  to  an  interpretation  of  the  proTi- 
sion  in  our  own  constitution  already  rnted,  and  the  term  ^  dtisen  of 
the  United  States,"  as  used  therein* 

Art.  ir,  { 1,  of  the  eonstitution  of  the  United  States,  profidea 
that 

•*  The  eltlieim  of  eeeb  SUte  iball  be  eatltted  te  ftU  prlTnegee  and  lawiBltlM  •€ 
ellif  Me  Ift  tbe  eoTerel  Btetee." 

Our  inquiry  therefore  extends  not  only  to  tbe  rights  of  fi«o 
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colored  pcnoiM  of  Afric»n  descent  who  were  born  iriiiiin  iliii  Slate, 
but  also  to  the  same  class  of  persons  who  may  hare  been  born  in 
other  States,  bnt  who  have  become  residents  of  this  State. 

■ 

Chief  Jostiee  Tanej,  in  the  opinion  of  the  majority  of  the  court 
in  the  ease  of  Dred  SeoU  ts.  Sandford^  oited  abore,  la/s  down  the 
following  propositions  as  to  citizenship  of  Iho  United  States : 

Rawle,  in  his  Commentaries^  sajs: 

■*It  is  InM  trvrj  pcrxm,  aad  wnrf  tiMf  sal  dfMriptf«a  tf  pcnoM^  vko  wwtM 
the  time  of  tW  ftAopUra  of  th«  eoBttttaUoa,  VMogslstd  m  dtif cm  Ib  tbt  Mronl 
8tatcfl,bee»iB«alMeitix«it«f  thiaanrpoHlkalbodj;  VvtaoMolkcr;  ItWMfoimtd 
bf  tkoi,  md  ftr  tkoi  mad  th«ir  poottrity,  trat  for  ao  om  oIm.  AadI  Ckt  ptnoBftl 
ri|^to  tad  pfivUffgM  ftttnatlod  to  oMsoas  of  lUo  aow  MTtftigBtj,  wort  latoadod 
to  oabneo  Ihooo  oalj  who  wort  Ibca  f  bow  of  tko  Mvoral  Stolo  conaaaltlci, 
m  who  tboald  aftorwmrdoi  by  birthrlgbl  or  otkonrbo,  boooao  aMsboro  oeoordJof 
to  tbo  proristoas  of  Ibo  ooaoUtottoa  tad  tho  piiadploo  «a  wbleb  It  was  foaadod. 
It  WM  tbo  vaioB  of  thooo  wbo  won  at  Uiat  UaoaoBbon  of  dtotiaot  aad  oeparato 
pol]l2eal  oosmaaltioi^  lato  oao  poUUeal  fuaily,  wbooo  powor,  for  oortaia  ■pocSJod 
paiyoow^  wao  to  extoad  over  tbo  wbolo  torrltoiy  of  tbo  Ualtod  Stotoo.  Aad  it  gaTo 
to  caeb  dtisea  righia  aad  priTilegos  oattido  of  bb  8Uto  wbicb  bo  did  aot  bofort 
poMMi^  aad  ploeed  bin  la  OfOfy  otbor  Stolo  apoa  a  porfeot  oqaalllj  wilb  Ho  owa 
oillaoaa  ao  to  rigbto  of  porooa  aad  rig bto  of  piopoiljf  |  It  Mado  bia  a  dtiaoa  of  tbo 
Valtod  Statflo." 

•*  Tho  eitiioas  of  oaob  Stato  oeaoUtatod  tbo  dtlsoat  of  tbo  Ualtod  Stotoo  whoa 
Ibo  ooBotiiatioa  was  adoptod.  Tbo  righto  wbicb  apportaiacd  to  tbcm  ao  dtiioao  of 
ttoot  tfOpoctiTO  ooBUMawoaltbo  aoeonpaaiod  tbom  la  tbo  forawtloa  of  tbo  groat, 
oowpoaad  cowmoawoaHb,  which  oaoaod.  Thoy  bceaiio  dUtoai  of  Ibo  Utitr  with- 
•at  ooadag  to  bo  dtiiOBO  of  tbo  fontr,  aad  bo  wbo  wao  oaboo^aoatly  bora  a  dtlw 
of  a  Btotob  booMM,  at  tho  aotont  of  bio  Urih,  a  oUlaia  of  tho  Ualtod  •totoOb'* 
MmmU  m  tht  CvtuL  p.  8S. 

••SvoiydtlsoBof  a8tolo,liyip«o>hero»idliaoaof  IboUaltod  fltatoOL"  Aory 
m  flo  Omul,  toL,  8»  p.  66fi. 

Such  being  the  operation  of  that  prorision  of  the  eonttitntion  of 
tho  United  Sutes  which  we  hare  cited  aboTOi  npon  the  condition  of 
thoso  penons  who  were  recognised  as  citisena  of  the  soreral  Sutes 
at  the  ndoptton  of  the  oonstitution,  It  becomes  pertinent  to  ovr  in* 
qnirj  to  ascertain  the  political  condition  of  the  free  oolored  people 
of  African  descent  in  tiie  seTeral  States,  at  that  time.  Were  thej 
then  TMognixed  as  eitisens  of  anj  of  the  Stalee  which  entered  into 
and  eonpoied  n  pari  of  tbo  Unttod  States?    Xieft  lh«  eoBstitntions 


X26  ra>  uom  or  sumAoi 

of  the  SUtet  then  eziitiiig,  and  the  praeUce  under  them,  answer. 
The  fact  of  citiienthip  may  be  established  in  Tarioos  ways.  The 
enjoyment  'of  the  electiTe  franohise  is  believed  to  be  one  of  the 
higheflt  tests  of  that  faot.  There  may  be  oitisenship  without  the 
enjoyment  of  thb  right,  as  in  the  ease  of  women,  ohildren,  paupers, 
and  the  like ;  but  it  is  belioTed  no  instanoe  ean  be  found  in  whieh 
the  right  to  rote  at  our  general  elections  has  been  coneeded  to  per- 
sons born  on  our  soil  who  were  not  at  the  time  deemed  citiiens  of 
the  States  in  whioh  they  enjoyed  the  right 

The  constitution  of  the  United  Sutes  was  adopted  September 
17,  1787. 

The  constitution  of  New  York,  adopted  April  20, 1777,  section 
7,  provides 

*'Tbftt  areiy  iMlt  iahftbiUat  tf  ML  igt,  irho  ikaU  ham  ptrMully  raided  ta 
oa«  ofth*  eottotiw  of  thit  lUU  for  lis  aontlM  louncdUtdj  proMdiog  Um  daj  of 
deetloii,  tliftll  ftt  inch  tleetlon  b«  MtiUed  to  vote  for  rtprvwaUtiTt  In  Mid  9omatj 
la  Miemblj;  ifdoriiif  tb«  tta*  aforiMld,  ht  tlitn  Imt*  beta  •  frMkoldar  poira 
dng  ft  Art«bold  of  Ibt  Talat  of  ( voaty  poondi^  wlibla  Mid  eomaty,  or  hmf  rODtod  a 
tottemenl  tbertin  of  tbo  jmHj  tiIoo  of  fortj  tbiiliBg^  wad  bota  nted  tad  Mlaaliy 
pftid  UxM  to  tbo  BUCo.** 

By  the  constitution  of  New  York,  adopted  in  1821,  Art.  zi,  (  1, 
the  qualification  of  electors  was  to  some  extent  modified ;  the  word 
**  citiscn"  was  substituted  for  the  word  '*  inhabitant,"  and  other 
modifications  made,  among  which  was  added  the  following  clause : 

•'  Dot  M  iMB  of  oolor,  valtaa  bo  iball  bsto  bota  tbroo  jaan  a  sUImb  of  thia 
Slato,  oad  for  ooo  yoar  aozt  proeodiag  aa j  oleottoa  iball  bo  MiMd  aad  powemd  of 
a  fircobold  coUto  of  tbo  valao  of  two  boadrod  aad  ttij  doIUn  orcr  aad  abova  all 
dobto  and  Inoambraaeoi  ebargod  tbortoa,  aad  ■ball  boTO  boon  aolaallj  latod,  aad 
paid  a  tax  tborooa,  ibaU  bo  oaUOod  to  to4o  at  aaj  oaob  otooHoa." 

The  old  constitution  did  not  contain  this  profisian  discriminating 
against  the  ''man  of  color." 

The  constitution  of  Mew  Jersey,  adopted  July  2, 1776,  {  4,  prondeni 

••Tbat  all  lababltMHto  of  tbli  ool«7«  of  lUl  ago,  irbt  aro  wortb  Sfty  poaadi» 
proobuaatlott  moboj,  oloor  ottato  la  tbo  Mib4^  aad  bato  roildod  witbia  tbo  ooaalj 
la  wbiob  Iboj  olaia  a  ttto  fn  twolTo  Boatbo  taiiodiatoly  prooodlag  tbo  olootiaB, 
•ball  ba  oatltlod  to  ttto  for  roproMntotlTM  la  ooonoU  aad  aoMMbl/t  sad  alM  ht 
ill  o«a«  pabUo  ottitn  tbat  ibia  bt  iketod  ^  tba  poofli  if  lbs  Maalj  at  latgi^*' 
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la  1844y  Ui«  eoDttHation  of  Kew  Jersey  wu  Amended,  and  tbe 
dectiTa  francbiM  WM  rettrictod  to  **  white  mala  ciiiaeDi  of  the 
United  States*" 

Marjland  adopted  a  eoastitation  in  1776,  the  seoood  section  of 
▼hieh  prorides  that 


>*  •*  AO  fr«cBMK  thvn  twc»tj-«M  TMun  tf  igt,  IwviDf  ft  frttMd  tf  tflj  mvm  tf 
bad  ia  Ih*  «q«bIj  in  wkleh  tkcy  offer  to  toIo,  Md  rrtldiag  tbcrtia,  oad  all  frtt- 
■ea  kaviag  prtp«rly  la  thii  8Utt  obova  tko  ralao  of  I^Irt/  poaadt,  oaircat  moboj, 
■ad  kaTiag  taoidod  la  ^o  eoaaly  la  arklek  tkfj  offer  to  voto  ooo  vbolo  jear  aeH 
yreecdiaK  Iko  eloetioat  oImD  haro  a  right  of  taffkago  la  the  olooUoa  of  MogolM  ht 


And  bjT  the  fourteenth  section  cff  ptnonB  qoslified  as  aforesaid 
to  Tote  for  delegates,  were  also  made  electors  of  senators. 

The  eonstitntion  wis  so  amended  in  1801-2  that  the  right  of 
snffrage  was  confined  to  "  free  white  mtle  citixens  abore  twentj«one 
years  of  age,  and  no  others." 

I  North  Carolina  adopted  a  eonstitntion  Dec  18, 1778t    This  eon- 
stitntion contains  the  following  profisions : 

■<8kct.  7.  TiMt  an  fteeaoa  of  the  ego  of  Iweatj-oao  jear^  irholiato  boca 
iahabitaato  of  aay  eao  ooaaty  witUn  the  Bute  twolTo  moathi  iaaedUloly  preeodlag 
tba  day  of  aay  eloetloa,  aad  poneoMd  of  a  freobold  witUa  Iko  laao  ooaaty  of  My 
aeroi  oflaad,  for ilz  aMatka  aeat  before^  aad  oa  tko  d^  of  olootka,  okaU  bo  Mtl- 
llod  to  Tota  for  a  BOBber  of  Iko  mboIo. 

**8kct.  S.  Tkai  tU  freeaea  of  tko  ogeof  IwoatyHino  ycan^  irko  karo  beta 
iakabltaalo  of  tay  eoaa^y  witkla  the  Btato  twelte  moatbi  imnedialoly  procodiag 
Iko  day  of  Olcolloa,  aad  okaU  kato  paid  laxco,  okall  bo  calJUod  to  Tott  fwaeabort 
of  Iko  koaoo  of  oooMMao  fw  tko  ooaaty  la  wkiek  ko  rooldei. 

*«8aeT.  9.  Tkal  tU  pcnoao  powteied  of  a  freokold  la  aay  tova  la  IkU  Stale, 
kariag  a  rigkt  of  f epreieatatfoa,  aad  aloe  all  froeaoa  wko  karo  beea  iakaUtaato  of 
a^y  sack  to«a  tvelro  neatko  aezt  bofbre,  aad  at  tko  day  of  elcetloa,  tad  tkoU  kavo 
paid  pablie  tazce,  ikall  bo  eatlttod  to  tote  for  a  ■oabor  to  roprooont  oaek  towa  la 
of< 


In  1835,  the  following  amendment  wu  adopted  tonehing  the  right 
of  snffrage: 


Ifa  aogro^  iroi  wdaHo,  «r  froo  petioai  «|  alied  Mood  diioaidod  ftoM  aogvi 

tolko«raftkgoBoraiioataflkul?a,(lkoagk  oao aaoeotet ef  mA, 

a  wkllo  pvMa.)  ikdl  tolo  fir  Moabort  if  Iko 

ill 
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Id  tlie  cue  of  Slal*  n.  Mantttl,  deddod  bj  the  Sopreuo  Coort 
of  Karih  CaroliDi,  in  1886,  24  Dtr.  k  Bat^  20,  OAnon,  J.,  n  » 
vor/  elaborate  opinioB  of  tba  Court,  nie*  tbe  foUoiring  laugnage ; 


>*li:tlHiHbiin«lofkIii]l>tl>'M<w*n>llML  Bl>TB7dldHtuUliIa(li>d, 
butlLdMulMlaUallrldikMbdM.  EUmvtn  Mttil^  potuMpOMM, 
kat  pTSpinj.  Tkt  Hatal  lb*  iMxraoltj  n  dUqualllutlea  t(  ilantj  vu  niHTW, 
tkajr  kHu*  ptiwi,  tad  nt*  U«  alihv  BilUA  hUhM  ar  MtBtllM  aaUasM, 
a«*M«s|lr  H  lk(7  van  ar  vm  aat  ban  ailUi  Iba  alliflaaaa  of  Ai  DfflU  Uig. 
tlpaa  Ihi  RmliUoa  »a  alhr  akwifa  tank  pUaa  la  th*  Ua  a(  MiHb  OanUaa,  tbaa 
wu  aaBHqval  apaa  tha  tnaalllaa  al  a  aelaBJ  dapaadaal  ea  aa  Fiimfiaa  Klaf,  la 
a  rraa  aad  aanralfa  Suu.  SUiaa  ii»ilai1  dsTaa.  Btlttak  aatOaatt  b  Kwlk 
CmliaabaauH  North  braUaafraaoaa.  faialcaMi,  aatU  aada  aaabata  af  Iba 
Btata,  aaaUaaad  aUaaa.  SUth  ■BaaalUal  Uata  taaaaa  ftaiMM  aai  ttarfiaa 
irbara*liUaNoHkC*nH>a,an  dUMM «f Hatik Carallaa  —itab*tfntm 
ban  aitiiia  Iba  BUta,  an  ban  iUbaaa  tl  1U  Btata." 

Again,  be  laji : 

"Tb*t«nu(ltBUaa[in«]  aitwdaitht  alaatira  ftaa^laa  ta  awiy  fta—aa  wha 
hadarriiKlal  Ibi  ifa  sT  tvaatj-aaa,  aad  paid  apabUa  tu|  aaditia  aaatlaaf 
aaltimlattorlttr  Ibat  ■adn'l(,ftatptn«a,  wll)Ma(t«|(i4taaalar,  dahMdaai 
iUKlaad  Ibo  rcaaakLaa  aalll  [t  na  takMi  tnm  frat  tan  af  athr,  a  bv  faait  iba^ 


Tbo  lODDdDcH  ef  tbe  deotrine  of  tbii  opinioB  bu  linoe  bMn 
rcoognitttd  b;  tha  Nine  eonrt  Ln  Um  e«M  of  SM*  n,  ffnaaam,  6 
Iredell,  260. 

Saet.  2  of  sb.  1  of  ihe  eonilitoUon  of  MuMeboMUi,  adopted  ■■ 
Harch^klTSO,  readi  a*  fellowi: 

"  Tba  anata  (ball  ba  tba  lial  bcaaob  af  Iba  lifltbtaia,  aad  tka  Msatan  ihaD  ka 
abaan  la  Iba  rallaolif  Buaar,  tIi.  i  Ibara  iball  ba  a  am  lag  aa  lb*  liat  Maadaf 
ia  April,  aaaullf,  fgnrar,  a(  tba  lababltuta  of  aaab  Un  la  lb*  atranl  aaaalln 
U  tblt  aaiBBaawtaltb.  ta  ba  aallad  bf  Iba  aglaetoaa,  ud  wanad  la  daa  aet«a  <f 
lav,  at  Iiaat  aam  da7>  baAn  Iba  Int  Uaada;  la  April,  In  tba  paipaaa  af  alaallaf 
fMttn  U  ba  aaaataw  aad  iiaartllaw  i  ud  al  aaab  naallaf*  anrj  salt  lababHaal 
aflVMlj-aHTaaragf  a|<aBdapTaidt,birii(aD*abald  aataM  vilUa  Ibt  tMa* 
•wvaallfc,  at  lb*  aoaal  baana  al  Ibraa  paaada,  ar  aaf  talala  af  tba  lalaa  a< 
baia  ■  ri^t  lo  (Ira  b  Ua  TaU  far  Iba  a* 


OF  PEB802I8  OF  AFRICAN  DE8CEHT.  129 

inkftlMtaat,  for  the  paipoN  of  olcetiag  Md  being  oloetod  lafo  tay  oflko,  or  ploco 
irilkm  tho  BUlOb  >•  l^«t  tev*i  AstrieC,  or  plMtalloa,  vkoro  ho  dwoOoth,  or  balk 
bla 


SUtctj  hu  not  existed  in  MaMiehnsettf  sinee  tbe  adoption  of 
tbe  eonstitntion,  in  1780;  Om.  ts.  Ave$t  18  Pick.  193.  And  from 
tliat  day  to  the  present,  those  freemen  of  African  descent,  who 
possessed  tho  qnalifieations  required  of  white  dtiienii  hare  ei^jojed 
tho  rights  of  the.  elective  franchise  in  that  State. 

The  eonstitations  of  other  States,  adopted  before  and  since  tho 
formation  of  tho  present  federal  goTomment,  contained  proTuions 
equally  broad  and  liberal,  with  reference  to  the  right  of  Toting,  as 
those  from  which  we  have  already  qnotcd;  while  in  others  of  the 
thirteen  States  which  originally  composed  tho  Union,  the  right  of 
TOting  in  tho  general  elections  was  confined  to  **  free  male  white 
citisens."  The  same  formnla  of  words  is  also  used  to  limit  and. 
define  the  rights  of  electors  in  several  of  the  constitutions  of  States- 
which  have  been  created  and  admitted  into  the  Union  since  the  con^ 
stitntion  of  the  United  States  was  adopted,  and  also  in  sundry  laws 
passed  by  Congress  under  the  constitution.  Whether  this  form  of 
words  does  not  carry  the  implication  that  "  citisens"  exist  who  are 
not  white^  we  do  not  deem  it  important  now  to  consider,  nor  do  we 
deem  it  essential  to  pursue  this  branch  of  our  inquiry  further  at 
this  time. 

Such  was  the  condition  of  things  in  1820,  when  Maine,  then  con- 
stitnting  a  part  of  the  Stato  of  Massachusetts,  was  erected  into  a 
new  and  independent  State,  and  her  citisens,  after  having  lived. 
nnder  tlio  constitution  of  1780,  for  a  period  of  forty  years,  formed 
the  constitution  under  which  we  now  live.  The  convention  which 
formed  that  constitution  was  composed  of  our  most  intelligent  and 
influential  citisens.  Every  important  provision  in  that  instrument 
was  doscly  scmtinixed  before  it  was  adopted.  Nor  did  the  section . 
which  prescribed  the  qualification  of  electors  pass  unchallenged* 
"When  that  section  was  under  oonsiderationi  Mr.  Yaneei  of  Galaisi 
moved  to  insert  the  word  ** Negroes"  after  the  words  ''Indians  not 
Uxed.'* 

9 


IM  '  TttI  ftlOHT  OP  ItJfTBAOB. 

Mr.  Ilolmes  laid  i 

"The  * Inditai  bM  lued/  v«rt  titUdwl,  not  on  Becooiit  of  iMr  eolor,  bol  of 
their  poHlioal  condittoB.  thtj  mn  VBder  (ho  prolcetioo  of  tiio  Statt,  hal  the j  eon 
BMko  ond  ozcovto  Choir  owa  lovo.  Thoy  h«to  Bovor  boon  ooBaMotod  ■g»b<fo  of 
the  bod  J  polKlo.  But  I  kBOV  of  bo  dUlnoBOO  botwooa  tho  righto  of  tho  Bogro  oad 
tho  uhlto  BOB.  God  Almightj  hot  Mftdo  bobo— «w  PooUimlloa  of  Eighli  hot  Bodo 
Booo.  Thfti  dcdorof  thol  •oil mm'  (vllhooi rogttrd  to  oolovo)  *m«  hoim  oqBoUj 
tn*  oBd  indopoadcBl.'' 

••  Mr.  VftDco  ind  Dr.  Rom  ipiko  to  Ihfor  of  tho  tooOoB,  b«l  tt  did  BOt  obtatB.**— 

From  the  Adoption  of  tbo  eontiitiition  to  tlio  preteni  dftj,  it  is 
Wlieted  thero  liat  been  so  iostftiieo  in  tho  BuU  in  wMeh  tiio  ngiit 
to  Tote  hu  been  denied  to  an/  penon  resident  vitbin  tbo  State  on 
account  of  bis  color. 

In  Ticw  of  theee  facts  and  eonsiderations,  we  are  of  tbe  opinion 
ibat  onr  oonstitvtion  does  not  discriminate  between  tbe  different 
races  of  people  wbicb  oonstitnte  tbe  inhabitants  of  onr  State,  bnt 
tiiat  the  term  **  citisens  of  tbe  United  States/'  as  nsed  in  that 
instrument,  applies  as  well  to  colored  persons  of  African  descent, 
as  to  persons  descended  from  white  ancestors.  Onr  answer,  there- 
fore, is,  that 

Free  colored  male  persons  of  African  descent,  of  the  age  of 
twcntj-one  jears  and  upwards,  baring  a  residence  established  in 
some  town  or  plantation  in  this  State,  three  months  next  preceding 
any  election,  and  who  are  not  panpers,  aliens,  nor  persons  nnder 
gnardianshtp,  are  anthoriied,  nnder  the  proTisions  of  the  constitn- 
tion  of  this  State^  to  be  electors  for  goremor,  senators  and  repre- 
sentatives. 

KoTB.— This  qoottioB  troit  to  PoBa^lTBBi%  BBdor  iho  CoBiltiBlloB  of  I  TtIO,  irhleh 
glToa  tho  right  of  tuffkogo  to  '*  OT017  rssBMA*  oboto  (ho  ago  of  IwobIj^obo  yton^" 
and  it  vat  hold  by  (ho  BoproBM  CoBrt  of  that  Btoto,  (hat  flroo  Bogrooi  voro  nH  ooih 
|»rehondod  Ib  thoM  wordt.  XMAt  ot.  Ayf,  6  Watli,  668,  doeidod  to  1887.  Tho 
ooano  of  roaooBiag  adoptod  bj  Chlof  JotUoo  QlbiOB,  la  dolitorifig  (ho  oftlaioa  of  (ho 
ooort,  It  aobstaatlally  tho  aano  at  thai  omplojod  ^  jodgo  TaaoXi  Ib  (ho  IhmoBi 
J>r«rf  Se^tt  oaao.  Tho  laaio  pobt  had  ailoOB  asd  booB  dooidod  Ib  tho  aaaio  waj  to 
1796,atPUtodclphla.  800  6  Watta,  666.  ThopNooatooaalitattoaatoi  thonoHi 
••otoi7  wkite  frooaaa.**— AM.  1.  L.  E. 
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An  ii^Moetiw  maj  Im  granted  by  •  ooart  of  blend«4  tqollj  and  eoaiaoB  \mit  pvvtn, 
to  reatram  proecvdin^  of  aa  ««|ttltabl6  aataro  la  aaotkcr  aoart  of  w  onliaata 
Jarisdietloo  and  ti«ilar  powert,  la  a  litlgatloa  Mbataatlall/  Aral  •ammmood  aad 
•tni  pndlag  la  th«  foraMr;  aad  tUt  tkoagb  th«  ploadlaga  la  tha  Iral  wit  wtra 
■ot  at  tbo  tlae  of  Iba  iastitalloa  of  tbi  taoood,  mUMnOj  aoMprabaartf  la 
tiabraea  tbf  roUaf  tbaraln  ioogbt.  If  racb  rtUof  oo«ld  bj  appropHala  pwmiHaf 
bo  adoqaaiolj  obtaiaod  la  Iho  ooart  Int  obtaiaiag  poaooailoa  of  tbi  lltlgatioa. 

Tbo  facts  of  this  case  aro  snffieicnti/  stated  in  th«  opioion  of  tbo 
courty  which  was  delivered  hj 

Pbabodt,  J. — ^This  litigation  has  its  foandation  in  the  claims  of 
the  plaintiflf  ConoTor  and  the  defendant  Devlin  respectiTel/,  to  the 
office  of  Street  Coinnii»iioner  of  the  City  of  New  York. 

The  plaintiff  claims  the  office  hj  Tirtne  of  an  appointment  b/  the 
goTemor,  and  the  defendant  Devlin  claims  it  bj  Tirtoo  of  an  ap- 
pointment by  the  major  and  aldormeni  and  each  daims  to  be  now 
the  actual  incnrabent  of  the  office. 

No  snit  or  legal  proceeding  to  test  their  claims  in  this  respect, 
has  ever  been  institnted  hj  either;  and  no  adjodication  on  the 
subject  of  general  obligation  on  them,  or  at  all  obligatory  on  third 
persons,  seems  erer  to  have  been  had« 

There  are,  howerer,  appertaining  to  said  office  of  Street  Com- 
missioner certain  boohs  and  papers,  maps  and  documents,  which 
hare  been  and  continue  to  be  the  subject  of  litigation  between  them, 
and  the  claim  of  each  of  them  bj  virtue  of  the  office,  to  the  custody 
and  use  of  them,  not  only  has  been  the  subject  of  legal  proceedings 
asd  ndjadicatioB  between  them,  but  continues  to  constitute  more  or 
less  directly  the  basis  of  this  and  the  sereral  other  suits  which  will 
hsre  to  be  oonsidercd  herein. 


182  CONOTSn  n.  THE  UATOR,  fto..  ET  AL. 

Od  the  19th  daj  of  Jnne,  1857)  Conover  applied  to  me  m  a 
Justice  of  the  Sapremo  Coart,  under  See.  61  of  1  R.  8.9  p.  125, 
for  an  order  directing  Derlin  to  show  cause  irhj  he  should  not  be 
compelled  forthwith  to  deli?cr  to  him  (ConoTer)  the  books  and 
paper?,  maps  and  documents  belonging  or  appertaining  to  said 
office  of  Street  Commissioner  of  the  Citj  of  Now  York.  That  order 
was  made  and  was  returnable  on  the  28d  day  of  Jane,  and  the  ez- 
aminatioA  of  the  subject,  including  the  taking  of  testimony  and 
arguments  of  counsel,  was  proceeded  with  from  day  to  day  until 
tho  29th,  and  mj  decision  was  finally  made  thai  said  GonoTer  was 
entitled  to  said  books  and  papers,  and  an  order  waa  madoi  that  he 
should  deliver  them  accordingly  forthwith. 

On  this  hearing  and  trial  Mr.  ConoTcr  was  represented  by  Mr, 
lYm.  Curtis  Noyes  and  Mr.  D.  D.  Field,  and  Mr.  Derlin  by  Mr. 
James  T.  Brady,  and  the  City  of  New  York,  though  not  a  party  to 
tho  record,  but  claiming  to  be  interested  in  the  question,  was  repre* 
scntcd  throughout,  by  Mr.  Busteed,  Corporation  Counsel,  and  Mr. 
D.  £.  Sickles. 

In  that  proceeding  the  whole  subject  of  controTcrsy  was  the 
right  to  the  possession  and  the  use  of  the  books  and  papers,  maps 
and  documents  belonging  or  appertaining  to  the  office  of  Street 
Commissioner ;  the  plaintiff  herein  claiming  to  recover  possession 
of  them,  and  the  defendant  DcTlin,  denying  the  right  of  the  plain* 
tiflf,  and  claiming  himself  to  be  entitled  to  retain  and  continue 
the  use  and  custody  of  them. 

This  was  a  direct  proceeding  between  the  parties.  The  only 
question  tried  was,  the  right  of  the  parties  respectiTcly  to  the  hooks 
and  papers,  &o.  The  plaintiff  claimed  the  right  to  them.  The 
defendant  denied  the  title  of  the  plaintiff,  and  asserted  his  own 
title  to  them.  The  plaintiff  in  reply  denied  the  title  of  the  defend- 
ant and  re-asserted  his  right  Each  asserted  his  own  title  and 
denied  the  title  of  the  other,  and  the  issues,  thus  joined,  were  tried 
with  much  care  and  deliberation,  and  decided. 

This  decision  has  norer  been  reviewed,  as  by  law  it  might  hare 
been,  by  an  appelate  or  revisory  tribunal ;  has  never  been,  in  any 
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mianer,  rcTeraed  or  raeated,  uid,  aceordioglj,  the  jadgmeat  thert 
proDounced  is  in  fall  force  and  obligatorj  upon  Uio  parties. 

It  m&j  be  correct,  or  it  ma j  be  erroneovt ;  and,  as  to  ita  binding 
efect  upon  the  parties,  while  it  remains,  it  is  not  important  whether 
it  is  the  one  or  the  other.  Neither  partj  has  appealed  from  it, 
and  as  to  each,  it  is  now,  I  suppose,  eondosiTe. 

Ko  other  proceeding  or  suit  to  the  same  end,  has  been  instituted, 
and  the  decision  or  judmcnt  then  rendered  cannot  properlj  be 
reriewed,  nor  can  the  question  there  decided  properlj  be  readjudi- 
catcd  in  anj  collateral  suit  or  litigation  between  the  parties.  It 
maj  be  reriewed  in  a  proper  manner  (bj  certiorari,  for  instance), 
and,  if  incorrect,  maj  be  rerersed;  but  that  must  be  b j  a  direct 
proceeding  for  the  purpose.  Until  that  is  done,  howerer,  it  re- 
mains a  Talid  and  conelnsire  judgment^  determining  the  rights  of 
the  parties  in  the  premises ;  as  does,  indeed,  the  decision  of  ererj 
court,  eren  the  humblest  in  the  land,  until  rereraed  or  Tacated. 

This  proposition,  I  do  not  understand  is  bj  anj  one  in  anj  man- 
ner denied.  It  maj,  at  times,  in  the  litigation  that  has  followed, 
hare  been  forgotten  or  lost  sight  of,  and  thus  hare  been  disregarded 
for  a  time,  but  I  am  not  aware  that  aaj  one  has  rentured  to  gain« 
saj  it  or  claimed  the  rererse  of  it. 

For  the  purposes  of  this  suit,  then,  that  judgment  is  eonclusire 
upon  the  rights  of  the  parties,  ConoTer  and  DctUu,  to  the  books  and 
papers,  ke. 

The  citj,  although  represented  on  that  trial,  and  throughout  the 
whole  of  it,  bj  counsel,  and  heard  at  full  length,  still,  if  it  have 
anj  rights  not  represented  bj  the  direct  parties  to  the  suit,  is  not 
concluded  as  one  of  the  parties  to  the  record.  It  could  onlj  assert 
its  rights  and  controvert  the  claims  it  should  deem  adverse  to  them 
through  the  medium  of  representation  of  one  or  the  other  of  the 
parties  to  the  record. 

80  iar,  therefore,  u  its  rights  were  properlj  represented  bj 
either  of  these  parties,  the  citj  also  is  concluded,  but  as  to  anj 
other  rights  not  so  represented,  it  is  not  conclttded. 

In  other  words,  although  the  eitj  was  present  bj  its  counsel,  and 
heard  at  length  throughout  the  trial,  it  Could  onlj  be  heard  on  the 
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•abject  in  controvonj,  the  righte  of  the  parties  to  the  proceeding. 
It  ooald  not  eet  np  its  own  rights  not  connected  with  those  of  cither 
psrtj,  if  it  hftd  snj  snch.  It  oonld  take  psrt  in  the  discusion  and 
trial  of  the  questions  embntoed  in  the  record  before  the  conrty  and 
advocate  or  oppose  the  claims  of  either  partj ;  but  that  is  all  it 
could  do.  The  issues  joined  there  are  the  onlj  issues  to  which  tbo 
citj  could  speak,  and  on  them  onlj  was  it  heard.  So  far,  there* 
fore,  as  a  decision  for  or  against  one  of  these  parties  binds  it  aa 
being  represented  there  bj  the  partj  as  to  the  right  passed  upon, 
it  is  concluded.  In  short,  that,  like  anj  other  judgment,  I  sup- 
pose, binds  conclostrelj  onlj  the  parties  to  it  and  their  privies.  If 
the  citj  have  rights  to  that  propertj  independent  of  the  olEce  and 
of  the  oflicer,  those  rights  remain  probably  unaflected. 

It  is  true  that  a  want  of  jurisdiction  would  invalidate  all  I  did 
there,  as  to  the  parties  as  well  as  to  strangers,  but  that  objection  is 
not  taken  here  either  in  the  pleadinge,  on  the  points  submitted,  nor 
was  it  urged,  that  IrecoUcoi,  on  the  argument.  Mjr  jurisdiction  in 
that  mstter,  then,  must  be  deemed  to  bo  admitted,  or  at  least 
undisputed  here. 

W'liat  rights  had  the  citj  which  were  not  connected  with  the 
offico  or  officer ;  for  as  to  those  onlj,  is  it  not  bound  b j  the  decision 
in  the  statutoiy  procoeding  ?  The  statute  under  which  I  was  act- 
ing provides  a  remedj  by  which  a  successor  to  an  office  may  get 
possession  of  ^  any  books  or  papers  belonging  or  appertaining  to 
such  office."  It  follows  that  the  officer  has  a  right  to  the  posses- 
sion of  such  books  and  papers.  The  petition  by  which  the  proceed* 
ing  was  inaugurated,  and  all  the  subsequent  papers  and  measures, 
had  reference  to  the  books  and  papers,  and  described  the  things 
sought  as  "belonging  or  appertaining  to  the  office  of  Street  Com* 
missioner  of  the  City  of  l^ew  York."  The  claim  wu  limited  not 
only  to  these  books,  &c.,  but  the  claim  to  (Asm  was  only  to  be  pos- 
sessed of  them  to  the  extent  to  which  they  belonged  to  the  office. 
As  to  ^*  the  books  and  papers  belonging  or  appertaining  to  the  offioo 
of  Street  Commissioner  of  the  City  of  New  York,"  what  righto  had 
ihe  city  independent  of  and  as  against  the  Street  Commissioner? 
For  one  or  the  other  of  those  parties,  it  was  oonoededon  all  hands, 
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IB  tkat  proceeding,  u  it  it  id  this,  wu  uid  is  Street  Commiseioner. 
All  egreed,  therefore,  end  ell  agree  here,  thtt  the  actuml  Street 
CommiMioner  vu  end  is  before  the  court,  mod  the  citj  is  rcpre- 
leolcdy  so  far  es  that  officer  mejr  represent  it  in  a  matter  of  this 
kind. 

To  ascertain  exact!/  the  dividing  line  between  the  rights  of  the 
citj  and  those  of  the  Street  CommiMioner  would  require  too  much 
time  for  the  present  occasion,  and  is  not  necessarj ;  it  is  sufficient 
at  this  point  to  saj  that  the  citjr  had  no  rights  inconsistcot  with  the 
possession  and  use  of  them  bj  the  officer,  whoever  he  might  be.  It 
will  hanlljr  be  contended  that  he  had  no  rights ;  that  the  cit j  could 
whollj  divert  the  records,  "  books  and  papers  appertaining  to  the 
office,"  from  the  officer;  and  as  Conover  was  not  attempting  bj  the 
proceeding  before  me,  to  establish  what  were  the  rights  of  the  offi- 
cer over  them,  or  to  acquire  an/  stated,  definite  right  over,  in  or  to 
them,  but  on!/  to  acquire  the  possession  or  control,  b/  which  he 
might  exercise  the  rights  which  appertained  or  belonged  to  the 
office,  and  limited  his  claim  to  that,  more  or  Icfs,  it  seems  to  follow 
that  the  claims  he  made  can  hardl/  be  questioned  b/  the  cit/  more 
than  Devlia* 

This  is  the  whole  breadth  and  scope  of  his  claim,  and  of  the  dcci« 
sion  on  it,  and  the  whole  end  and  purpose  of  the  process  in  execu- 
tion of  the  judgment,  the  enforcement  of  which  wss  arrested  b/  the 
iDJaaction  from  tho  Court  of  Common  Pleas, 

That  process  could  not,  in  its  nature,  nor  could  the  proceedings  in 
which  it  issued,  b/  an/  means,  give  to  Conover  an/  other  rights 
than  those  which  that  officer  (the  Street  Commissionerj  b/  virtue  of 
bis  office  would  have,  and  he  having  been  adjudged  for  the  purpose 
of  that  proceeding  to  be  the  officer,  it  follows,  inevitabl/,  that  he 
h»d  tho  rights  incident  to  that  character.  It  is  not  important  to 
ascertain  what  those  rights  werer  no  issue  was  or  is  made  on  that 
point.  Whether  the/  were  greater  or  less,  the/  were  what  ho  asked, 
and  all  he  was  attempting  to  acquire,  and  all  lie  could  acquire ;  and 
it  follows  that  the  general  restraint  imposed  against  the  pursuit  of 
that  reme4/  under  the  statute,  and  against  his  having  an/thing  to 
do  with  the  book%  kc*f  was  a  restraint  eontrar/  to  his  rights.    His 
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prayer,  in  snbsUnoe  and  effect^  wm,  that  being  Street  Commis- 
Bioner,  he  might  be  inreated  with  each  oontrol  orer  thoee  Articles  as 
he,  bj  Tirtue  of  said  office,  was  entitled  to,  and  no  other  or  greater. 
I  had  decided  that  he  was  such  officer,  and,  of  course,  he  was  enti- 
tled to  aueh  control  orer  them  as  the  office  gaTo  him ;  and,  without 
deciding  or  inquiring  what  thoee  rights  were,  I  had  ordered  the 
officer  to  produce  them,  that  I  might  giro  to  him  the  power  of  ezer- 
dsiug  those  rights,  whaterer  thej  might  be,  more  or  less. 

That  he  (if  Street  Commissioner)  had  some  right  or  other  to  those 
books  and  papers,  that  he  had  (if  he  were  such  officer)  the  right  to 
some  kind  of  possession,  use  or  control  of  them,  is  not^  and  I  assumci 
cannot  be  denied. 

The  rights  of  the  citj  (if  it  had  anj,  except  through  the  office) 
commenced  onlj  where  the  rights  of  the  office  terminated.  As  to 
its  rights  connected  with  the  officer,  it  was  represented  before  me 
bjr  the  officer,  and  was  concluded  bj  the  decision  there.  As  to  its 
other  rights,  (if  it  bare  any),  thej  are  entirely  subordinate  to  those 
of  the  office,  and  afford  no  ground  for  an  interruption  of  the  posses* 
sion,  or  a  restraint *of  the  use  of  them  by  the  officer. 

The  history  of  the  legal  proceedings  on  this  subject  is  important 
in  considering  this  motion  for  an  injunction  and  reoei?er. 

Tlio  proceeding  before  mo,  relative  to  the  possession  of  the  books 
and  papers,  was  commenced  by  ConoTer  on  the  19th  of  Jone^  and 
on  the  10th  of  July  my  decision  was  made,  that  he  was  Street  Com- 
missioner, and  entitled  to  the  books  and  papers. 

On  the  27th  of  June,  the  city  commenced  a  suit  in  the  Supreme 
Court  against  ConoTer,  and  obtained,  ex  pturts^  an  injunction 
restraining  him  from  taking  possession  of  the  books  and  papers. 
On  the  18th  of  July,  that  injunction,  on  motion,  was  dissolved.  On 
the  10th  of  July,  a  certiorari  wu  obtained,  ex  parity  by  which  pro- 
ceedings before  me  were  stayed  nnUl  the  18th,  when  it  was  super- 
ceded, after  argument. 

On  the  14th  of  July,  a  resolution  was  pending  before  the  Board 
of  Councilmen  to  deliTcr  the  books  and  papers  into  the  possession 
of  the  Corporation  counsel,  and  instruct  him  to  allow  Derlin  to  use 
them,  apparently  intended  to  defeat  the  proceedbg  before  me ;  and 
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ConoTcr,  ^n  tliii  tait  against  DeTlin  and  tbe  corporation,  proeured| 
ez  parity  an  injunction  restraining  tbe  passage  of  the  rcsolatiou, 
and  also  restraining  anjr  act  to  defeat  that  proceeding,  which  injuno* 
tion  ifl  still  in  force. 

On  the  18th  of  Jnlj,  a  snit  in  the  Common  Pleas  was  commenced 
bj  the  cit J  against  ConoTer  and  the  ShcrifT  of  the  county,  and  an 
injimetion  procured,  restraining  GonoTcr,  his  connscllors,  attorneys 
and  agents,  from  receiving  or  interfering  with,  and  tbe  sheriff  from 
taking  or  interfering  with  them,  and  Devlin  from  delivering  them 
to  him.  At  the  time  of  the  service  of  the  injunction  on  Conovcr, 
the  warrant  issued  by  me  for  the  production  of  the  boolcs,  &<*.,  was 
in  the  hands  of  an  officer  for  service,  and  he  proceeded  to  bring 
before  me  certain  of  the  books,  after  the  service  of  the  injunction. 
For  this  an  order  was  made  that  he  be  imprisoned  for  contempt. 
About  the  same  time,  the  court,  after  solemn  argument,  decided  to 
continue  the  injunction,  and  refused  to  dissolve  it. 

On  the  20th  of  July,  the  city  filed  a  supplemental  bill  in  the 
Common  Fleas,  alleging  the  service  of  the  original  complaint  and 
injoDCtion,  Farrington's  scisure  of  the  books,  Bcrtholf 's  posses- 
sion of  some  of  them  by  my  order,  Mr.  Field's  advice  to  disregard 
tho  injunction,  Conover*s  entry  into  tbe  apartments  devoted  to  the 
office,  danger  of  loss  or  damage  to  the  books  and  papers,  and 
alleging  tliat  the  proceedings  beforo  me  were  without  jurisdiction, 
ruid  praying  for  an  injunction  sgainst  Farrington,  Bertholf  and  Mr. 
Field,  which  was  granted,  ex  parte^  and  afterward,  on  argument, 
dissolved  as  to  Mr.  Field,  but  continued  and  a  dissolution  refused  as 
to  Farrington  and  Bertholf. 

On  the  13th  of  August,  Conover  filed  a  supplemental  complaint 
in  this  suit,  (commenced  u  above  on  the  14th  of  July),  adding  as 
parties  Farrington  and  Bertholf,  and  stating  that  the  action  was 
oomoieneed  July  14 ;  that  since  that  time  I  had  issued  warrants  in 
the  statutory  proceeding,  and  that  under  one  of  them  some  of  the 
books  had  been  brought  before  me,  and  that  further  proceedings 
were  prevented  by  the  interference  of  the  city  and  Devlin,  and  that 
plaintiff  apprehended  that  they  would  continue  to  prevent  the  eze- 
cntien  of  the  warrant,  and  the  completion  of  the  proceeding,  and 
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4kin&n(ling  jucTgtnent  that  the  warrtnt  might  tw  exeented,  and  tho 
obstacles  thereto  rcmoTed,  tnd  a  receiTor  of  tho  books,  ke^  tf^ 
pointed  snd  directed  to  tllow  Conorer  to  «so  them  s  and  in  injuoo* 
tion  Ag&inst  tho  citj  and  DcTlini  their  agents,  kc^  reBtraioing  them 
from  interfering  with  the  books,  &o.y  and  from  doing  anjthing  to 
prevent  their  deliverjr  to  Oonover,  or  the  exoettUon  of  the  warrants, 
except  bj  a  review  of  the  statutory  proeoedittgi  before  me ;  and  an 
injunction  sgainst  Bertholf  and  FarringtoO)  restraibing  them  from 
delivering  the  books  to  anj  person  except  pursttant  to  tho  warrant, 
was  demanded.  On  this  an  order  was  made  to  show  cause  whj  an 
injunction  as  asked  should  not  be  granted,  and  a  reeeiTer  appomted, 
and  a  temporary  injunction  was  allowed  in  the  mean  time* 

There  was  also  a  suit  commenced  in  the  Supreme  Conrt  bj  Cono* 
Tcr  sgainst  the  citj  and  Devlin  and  the  sheriff,  stating  Gonover's 
claims  to  tho  books,  &e. ;  the  proceedings  before  me,  mjr  decision 
thereon ;  the  issuing  of  the  warrants ;  the  inabilitj  of  Conorer  to 
get  the  books ;  threats  bj  Devlin  to  dispossess  him  of  the  apart* 
ments  bjr  force ;  the  possession  bj  Devlin  of  certain  bids  for  con- 
tracts with  the  citj ;  the  appointments  to  oifice  made  bj  him ;  the 
commencement  bjr  ConoTor  of  the  suit  in  this  court  on  the  14th  of 
Julj ;  the  suit  bjr  the  citj  in  the  Common  Pleu  on  the  18th  of 
Julj,  and  the  proceedings  therein ;  and  demanding  judgment  that 
the  citj  be  restrained  from  proceeding  In  the  Common  Pleas ;  thai 
the  sheriff  be  enjoined  from  executing  process  therein;  and  that 
Devlin  bo  restrained  from  performing  duties  aS  Street  Commis* 
sioner  until  his  right  to  the  office  should  be  established  on  qu9  vor- 
ranto. 

In  that  suit,  also,  an  order  was  made  that  defendaiite  Ihoir  eanse 
wlij  an  injunction  should  not  issue  and  a  receiver  be  appointed,  and 
a  temporarj  injunction  was  allowed  in  the  mean  time« 

On  tho  two  orders  to  show  eauso  just  mentioned|  a  motion  is  made 
for  the  injunction  prajed  for  in  the  complaints,  and  for  a  receiver, 
and  that  motion  I  am  now  to  decide. 

Tho  neccssitj  for  something  which  shall  confine  the  litigation  in 
this  matter  to  some  one  court,  is  most  apparent  from  the  above  nar- 
rative.   Tlie  two  courts— this  and  the  Common  Pleas — ^have  decidol 
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the  niDO  qneations  fliflcrentljr,  and  are  dUmetricftllj  oppoied  to 
each  other.  Thia  court,  Mr.  Jaatice  Rooaerclt  preaidiDj;,  in  tbo  adt 
hj  the  city  against  Gono?er,  commenced  June  27,  dtaaoWed  an 
injnnction  o^'gronnds  apparcntlj  anbatantially  the  lame aa  thoaeon 
vhich  a  similar  one  was  aftenrarda  sustained  in  the  Common  Pleas. 
The  case  before  Mr»  Justice  RooscTclt  is  reported  in  6  Abbott 
171,  and  his  opinion  b  characterised  bj  his  usual  abilitj  and 
research.  The  Common  Pleas,  Judge  Ingraham  presiding,  in  an 
opinion  of  great  abilitj,  giTCS  the  reasons  for  the  decisions  in  that 
court  The  facts  on  which  the  two  decisions  proceed  differ  but  lit- 
tle, if  at  all,  and  that  little,  if  either  waj,  is  in  the  direction  oppo- 
site  to  the  difference  of  the  decisions  and  opinions.  The  one  before 
Mr.  Justice  Rooserelt  did  not  contain,  originalljr,  a  statement  of 
the  statutory  proceedings,  which  were,  at  the  time  the  argument  of 
the  motion  waa  commenced  before  him,  incomplete.  The  case  made 
in  the  Common  Pleas  did  contain  a  statement  of  those  proceedings 
in  the  plaintiff's  complaint,  and  that  I  had  decided  that  ConoTcr 
was-  the  officer,  and  entitled  to  the  books  and  papers.  But  both  of 
them  took  cognizance  of  those  proceedings,  howorer,  and  considered 
them,  as  is  shown  in  their  opinions  respcctiTcly ;  and  the  two  cases 
were  not,  I  think,  even  in  this  respect,  materiaUjf  different  The 
decision  in  this  court  preceded  that  in  the  Common  Pleas,  and  was 
urged  on  tho  argument  of  the  ease  in  that  court,  as  appears,  I 
belicTC,  from  the  opinion,  not  only  as  an  authority,  but  as  establish- 
ing by  adjudication  the  rights  of  the  parties.  But  the  argument 
did  not  prerail,  and  the  injunction,  on  solemn  argument,  dissolred 
and  denied  in  this  court,  waa  subsequently  granted,  and,  on  like 
solemn  argument,  confirmed  within  fifty  days  afterward  in  thai 
court 

Here  are  the  decisions  of  two  courts  directly  in  conflict  on  the 
same  subject  matter.  Which  is  correct,  is  not  a  matter  of  inquiry 
here,  life  are  not  reviewing  either  of  those  deebions.  I  ought  to 
feel  great  difiidence  at  approaching  such  a  task  as  re?iewing  the 
decision  of  dther  of  those  eminent  judges ;  and  thai  no  sneh  duty 
is  imposed  oil  tne  is  matter  of  most  hearty  self-gratulation. 

The  two  eourtSi  thus  sUrting  from  the  same  point,  hate  taken 
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Opposite  diroetioiii.  Other  diflTereDces  of  opiaioD,  eqvftlljr  ttriktngi 
between  that  court  and  this  and  between  jadges  of  the  two  conrta, 
hare  occurred  in  the  coarse  of  this  litigation  repeatedlj,  but  an 
enumeration  of  the  caies  of  difference  of  opinion  is  not  important. 
The  instance  I  have  giren  shows  the  impraetieabilitj  of  contii&uing 
parallel  litigations  in  two  oonrts,  of  the  same  matters.  Indeed, 
cridcnco  or  illustration  of  such  a  fact  seems  hardlj  necessary,  for 
it  is  within  the  obserration  of  almost  ererj  one  that  on  the  complt* 
catcd  and  rexed  questions  which  come  under  the  inrestigation  of 
courts  of  justice  (and  this  is  oertainlj  embraced  in  that  class),  courts, 
like  indiridual  minds,  must  differ  frequent! j.  Every  dissent  of  a 
member  of  a  conrt  from  the  opinion  of  his  brethren,  and  erery 
reversal  bj  an  appellate  conrt  of  the  decision  of  its  inferior,  are 
instances  of  difference  of  judicial  opmion  on  exactly  the  same  facts, 
statctl  in  exactly  the  same  words ;  and  neither  of  these  cases  of 
dtficrence  is  of  rare  occurrence.  Both,  on  the  contrary,  are  Tcry 
common. 

Tho  two  courts  thus  pursuing  opposite  courses  of  decision,  it  is 
manifestly  desirable  that  the  litigation  in  one  should  be  suspended, 
and  the  whole  controversy  conducted  to  its  conclusion  in  the  other* 
It  is  more  than  desirable.  It  is  indispensable  to  n  reasonable^ 
orderly  and  decorous  administration  of  justice.    It  is  necessary. 

How  shall  this  be  accomplished  T  How  shall  it  bo  decided  in 
which  court  it  shall  be  continued?  And  when  that  is  decided,  how 
shall  the  decbion  be  enforced  T  Assuming  that  both  courts  have 
jurisdiction  to  tho  same  extent,  and  can  administer  justice  with 
equal  facility  and  benefit,  the  rule  that  the  eou^t  first  having  cogni- 
sanco  of  the  subject  shall  retain  it  and  draw  the  litigation  wholly 
to  itself,  seems  to  be  properly  applicable.  It  is  perfectly  free  from 
odium,  consistent  with  the  fullest  comity,  the  most  delicate  respect, 
and  the  amplest  fraternal  regard  and  consideration  for  the  other 
tribunal.  If  there  be  no  reason  in  the  constitution  of  the  courts 
why  one  Is  more  competent  nnder  all  circumstanoes  existing,  or 
likely  to  arise,  to  assume  the  whole  of  this  controversy  and  conduct 
it  to  an  issue  than  the  other,  priority  in  acquiring  possession  of  the 
caso  may  with  propriety  be  allowed  to  determine  it.    On  the  tnbjeet 
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of  jarisdictional  power,  tbero  eaa  lureljr  be  bo  objeotioa  to  thit 
court,  raeccedlng  as  it  doee  to  ill  the  powers  of  tbe  Court  of  Kiog's 
Bendi,  ftod  biTuig,  on  ererj  eabjeot  within  the  juriedietion  of  • 
State  court,  the  follesi  commoii  Uw  juriedietioo.  It  hse  9ko  mil  the 
powere  of  the  Ute  Court  of  Clwocerjr  in  the  adminittrfttiou  of  equitjr; 
and,  territoriellj,  its  juriedietion  for  OTerjr  purpose  if  eo-extensive 
with  the  State. 

The  juriedietion  of  the  Common  Fleas,  on  the  oontrarj,  for  maoj 
purposes,  is  limited  to  the  countj,  and,  although  it  maj  now  hare 
jarisdictioa  orer  all  the  parties  to  this  litigation,  eireumstances  may 
not  improbablj  nrise  in  which  the  addition  of  a  part/  residing  or 
tArrjing  without  the  county,  or  any  one  of  numerous  other  causes, 
may  make  the  more  comprehensive  jurisdiction  of  this  court  desirable 
•ad  neeessaiy  to  the  complete  determination  of  the  matters  in  con- 
trorersy. 

The  suit  by  the  city  against  €onoYer  in  this  court,  after  the 
decision  by  Mr*  Justice  Rooeevelt,  was  discontinued*  The  time 
when  it  was  done  does  not,  that  I  perceire,  appear  from  the  papers 
before  me,  but  I  thmk  that  it  may  hare  been  before  the  suit  in  the 
Common  Pleas  was  commenced. 

After  this  decision,  howerer,  and  before  the  commencement  of 
tlie  suit  in  the  Common  Pleas,  this  suit  was  comv.enced  in  this  court 
by  ConoTcr  against  the  City  and  Devlin.  Mliether  this  suit  was 
commenced  before  cr  after  the  discontinuance  of  the  one  in  this 
court  brought  by  the  city,  does  not,  I  think,  appear ;  but  the  decision 
by  Mr.  Justice  Rooserelty  in  that  suit,  dissolving  the  injunction  on 
motion,  was  made  on  the  18th,  and  this  suit  was  oommenced  on  the 
14th  day  of  July;  so  ULat  the  probability  is,  and  I  suppose  I  may 
aasnmo,  in  the  abeence  of  CTidence  to  the  contrary,  that  that  suit  of 
the  IStli,  was  in  existence  on  the  14ih.  This  court,  then,  first 
becsme  possessed  of  the  subject  of  this  litigation  by  the  commence- 
ment of  that  suit  on  the  27th  of  June  last.  The  aid  of  this  court 
was  then  invoked  by  the  city  m  a  suit  relative  to  this  same  matter 
ngninal  Conover.  The  city  having  thus  selected  the  forum  in  which 
it  chooeo  to  implead  hiss,  he,  when  on  the  14th  of  the  following 
■wath  (July)  he  had  oooasioBi  for  the  first  time»  to  infcke  aflimuk 
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tiTel/,  the  aid  of  a  eout  of  general  jariedictioiiy  eominenoed  his  eiiit 
hero,  whither  he  had  heen  already  brought,  and  where  he  then  waa 
a  defendant  in  a  fnil  on  the  same  onhjeet  matter. 

In  the  tnit  lint  eommenoed  in  this  oonrt  hj  tho  eitj  against 
Conorer,  the  rights  of  the  plaintiffs  therein  to  the  books  and  papers 
as  against  OonoTor  were  the  basis  of  the  oUim ;  and  it  b  apparent, 
from  the  opinion  of  Mr.  Jnstioo  Rooeerelty  on  the  motion  for  an 
injunction,  that  both  the  title  of  the  plaintiffs  to  the  books,  Ae.,  and 
tho  rights  of  Conorer  as  the  offioeri  were  eel  np  and  disoosse^ 
Bubstantiallj  as  thej  haTo  been  since. 

In  the  salt  bj  him  against  the  citj  and  Derlin,  eommenoed  on 
the  14th  of  Jnlj,  ho  wu  bound,  bj  a  regard  for  propriety,  If  no 
other  law,  not  to  seek  to  wrest  tho  litigation  from  the  oonrt  in  which 
it  had  been  eommenoed,  bj  appealing  to  another  oonrt  for  the  relief 
he  required,  and  aeeordinglj  he  sought  eonnter-relief,  as  ho  should 
do,  in  this  court,  then  baring  the  litigation  before  it  It  was  tho 
right  of  the  party  first  appealing  to  tho  court  to  select  his  tribunal* 
The  city  had  exercised  that  rights  and  OonoirMr  was  bound  lo  follow 
to  the  same  court,  and  not,  by  seeking  another,  to  embarrasa  and 
entangle  matters  already  more  than  suffieiently  complicated. 

All  the  suits  between  these  parties,  from  tho  one  eommenoed  by 
the  eity  on  the  27th  of  June,  hare  been  on  the  same  subject,  tho 
rights  of  the  parties  to  these  books,  &c.  In  all,  tho  city  has  claimed 
to  withhold  them  by  firtuo  of  its  ownership,  they  haTkg  been 
bought  and  paid  for  with  its  funds ;  and,  in  all,  OonoTor  has  claimed 
poesession  of  them  by  Tirtno  of  his  office,  and,  in  all,  since  the  deci* 
sion  in  his  faror  in  the  statutory  proceedings  he  has  claimed  that  aa 
an  adjudication  of  his  right 

It  was  urged  on  the  argument,  in  oppceilion  to  this  motion,  that 
tho  pleadings  in  the  suit  or  suits  in  this  court,  al  the  time  the  suit 
in  the  Common  Pleas  wu  eommenoed,  were  not  sufficiently  compro- 
hensire  to  enable  the  Court  to  determine  the  whole  matter  in  con- 
troTcrsy*  I  em  not  certain  thai  this  is  the  caso,  but  it  is  nd 
necessary,  for  the  purpoeea  for  which  I  am  foferring  to  these  suits, 
that  they  should  hate  been.  I  do  not  attempt  to  show  or  say  that 
any  two  of  tht  inil%  or  tho  pleAdiiy  h  Umi  hnH^  Urn  oxaol^ 
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tad  in  ftU  rMpeets  alike.  Thej  hare  been,  all  of  tbooi,  eonoerning 
the  ■ame  mbjeei  matter,  howeTer ;  all  have  had  the  lame  general 
end  is  Tiev.  On  the  one  hand,  Conorer  hia  alwaja  endeavored,  on 
the  MBie  ground,  to  get  the  books,  fce.,  and  on  the  other,  the  city 
haa  endeaTorcd,  on  the  lanie  grovnd  of  ownenhip,  to  defeat  hta 
elaim  and  keep  them  from  him ;  and  if  an/  facta,  since  deemcfl 
naierial  on  either  side,  were  not  contained  in  the  earlier  pleadings, 
thej  coold  readily  hare  been  introdueed  bj  waj  of  amendment  or 
anpplement,  and  their  absence  famished,  probably,  no  necessity  for 
•Ten  a  new  sut,  and  if  it  did,  it  certainly  famished  none  for  flying 
Ion  Aeweonrt 

It  seems  to  me  qnite  erident,  from  what  has  been  said,  that  this 
whole  litigation  shonld  be  drawn  to  one  or  the  other  of  the  two 
eowrta ;  that  it  cannot,  with  adrantago  to  the  litigants,  or  without 
detriment  to  the  pnblic  interest,  bo  sniTered  to  proceed  as  it  has 
done— a  stq>  in  one  court  in  one  direction,  followed  by  a  step  in  the 
other  eoort  in  an  opposite  direction ;  and  that  it  shonld  be  arrested 
in  one  or  the  other. 

How  shall  this  be  accomplished  ?  Neither  court  will,  or  perhaps 
can,  interfere  directly  with  the  action  of  the  other.  Either  may, 
however,  operate  on  the  suitors  before  it ;  and  the  means  urged  in 
tiiis  nMtion  seems  to  me  quite  proper.  At  all  crents,  an  injunction 
m  the  means  sanctioned  by  precedents  in  such  esses.  It  is  the 
measvre  of  familiar  use  for  that  purpose,  and  I  see  no  reason  why 
It  ahould  not  be  adopted  in  thia  case. 

It  was  urged,  on  the  argument,  that  injunctions  in  such  cases  had 
only  been  used  to  restrain  suits  in  courts  of  law,  and  that  such  a 
remedy  at  to  suits  In  courts  of  equity  had  not  been  adopted  in 
pmetiee ;  and  the  fact  muat  be  rery  much  so,  for,  until  recently,  no 
inatnnce  haa  occurred  in  this  country,  or  in  that  whence  we  derive 
ovr  jurispradeace,  of  the  exbtence  of  two  courts  of  equity  in  the 
tmine  State  hating  eoneurrent  jurisdiction  in  cases  of  the  sane  clafs. 
Of  eonrse,  the  practice  cannot  haTO  obtained  under  such  circam« 
•tnaees ;  but  there  is  no  reason,  in  principle,  why,  iu  cases  of  this 
kind,  it  should  not  be  applied  to  a  court  of  equity  as  well  as  to  a 
ef  law.     la  theie  any  doubt  that  a  ^eourt  of  equity  would 
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restrAin  proceedings  tgtiDst  its  officers  for  acts  done  In  tlieir  effidml 
character,  if  those  proceediogs  were  in  another  court  having  eqnit/ 
powers,  as  readiljr  as  if  thej  were  in  a  coart  having  onlj  eommoB 
]aw  powers  T  If,  for  instance,  a  receiver,-  or  a  guardian,  or  a  com* 
niittee  of  a  lunatic,  appointed  in  one  of  onr  oonrts,  were  prcsccnted 
in  any  other  court  for  his  official  sets,  is  there  anj  donht  that  the 
court  from  which  he  derived  his  authoritj  would  enjoin  such  suits  f 
and  would  it  make  anj  difference  whether  those  suits  were  hroughl 
in  a  court  having  equity  as  well  as  common  law  powers,  or  in  one 
having  common  law  powers  onlj  7 

80  in  the  case  of  a  bill  of  peace,  which  this  case,  in  all  respects, 
very  much  resembles,  is  there  anj  doubt  that  if  the  suits,  which  it 
would  otherwise  be  proper  to  restrain,  were  pending  in  courts  hav* 
ing  equitjr  as  well  at  common  law  powers,  thej  would  not,  for  that 
reason,  be  restrained  T  If  so,  in  this  State,  where  all  courts  have 
equitj  as  well  as  common  law  powers,  the  beneficent  remedj  known 
hj  that  name  must  be  abandoned,  certainlj  where  the  iuits  to  be 
restrained  are  b  more  than  one  court 

And  so  in  everj  case  where  the  restraint  was  demanded  for  anj 
other  reason  than  because  the  court  in  which  the  suit  was  pending 
lacked  the  power  of  administering  equitj.  Restraint  for  that  rea* 
son  cannot  now  be  required  in  a  sjstem  like  ours  where  all  courta 
have  those  powers.  The  eiistence  of  equitj  powers  in  the  courts 
will  do  awaj  with  the  necessitj  for  such  restrabt  in  a  largo  class  of 
cases,  because  the  absence  of  those  powers  would  often  be  a  canse 
for  restraining  proceedings  in  such  a  court,  on  the  ground  that  the 
controversj  could  not  properlj  be  ended  and  disposed  of  without 
the  exercise  of  those  powers ;  but  it  is  onlj  in  eases  of  that  dass 
that  the  ozistoncc  of  equitj  powers  in  the  courts  is  at  all  material 
or  the  question  whether  their  prosecution  of  suits  in  them  shall  be 
restrained.  Suppose,  for  instance,  that  an  equitj  suit  were  oom* 
menced  in  this  court  against  ten  or  twelve  defendants,  and  one 
defendant,  having  occasion  for  affirmative  relief  which  would  pro* 
perlj  authorise  the  filing  of  a  cross-bill,  should  oommenee  a  suit  in 
that  nature  in  the  Common  Pleas,  and  another  should  file  one  la 
the  Superior  Court,  and  another  should  file  his  hi  the  Citj  Court  «f 
Brookljn,  and  another  should  file  one  la  a  eourt  ef  New  Jersej, 
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mad  ftDOther  in  Conneeticnt,  all  tbose  courts  haring  plenary  eqnitr 
M  well  as  common  law  powers,  wlio  can  doubt  that  some  one  of  the 
eonrts  would  be  bonnd  to  restrain  the  parties  before  it  from  pro- 
ceeding in  the  other  eonrts,  and  draw  the  entire  litigation  to  itself  T 
Who  would  be  found  to  insist  that  the  parties  plaintiff  in  none  of 
those  snits  should  be  restrained,  because,  forsooth,  the  eourts  had 
equit J  as  well  as  common  law  powers  T  I  maj  add,  who  would 
doubt  which  court  should  issue  the  mandate,  this  court  haTii)g  first 
had  possession  of  the  subject  matter  of  the  controrersj,  and  baring 
nmplo  powers  to  determine  it  in  all  its  parts  T  Undoubtcdlj,  the 
ease  of  Grant  ts.  Quick  (5  Bandf.  8.  0.  R.  612)  was  rery  properly 
decided ;  and  if  a  case  were  wanting  to  prore  the  necessity  of  con* 
fining  litigation  between  the  same  parties  on  the  same  subject  mat* 
ter  to  the  court  in  which  it  originates,  when  that  court  has  ample 
power  to  dispose  of  it  legally  and  equitably  (which  is  all  there  is  in 
tliat  ease,  and  all  it  is  properly  an  authority  for),  I  would  commend 
this  case  before  me  as  an  illustration  ncTcr  to  be  surpassed.  It  is 
not  a  little  remarkable  that  an  authority  so  apposite  should  have 
escaped  the  attention  of  counsel  so  astute,  in  the  suit  in  the  Com- 
mon Pleas.  In  that  case  {Grant  ts.  Quick)  it  appeared  that  a  suit 
had  been  brought  by  Quick  against  Grant  in  the  Common  Picas  to 
compel  a  surrender  of  certain  securities,  and  Grant  (the  defendant 
in  the  Common  Pleas)  commenced  a  suit  in  the  Superior  Court 
against  Quick  for  some  relief,  properly  matter  for  a  cross  bill,  and 
obtained  an  injunction  restraining  the  suit  in  the  Common  Pleas, 
and  on  motion  it  was  dissolved  by  the  court)  apparently  with  no 
little  seal,  Mr.  Justice  Duor  saying,  **  The  prior  institution  of 'that 
suit  (meaning  Quick  ts.  Grant  in  the  Common  Pleas),  and  its  actual 
pendency,  are  regarded  by  me  as  conclusire  reasons  for  granting 
the  motion  in  its  full  extent,*'  &c.  '*It  may  be  true,  that  all  the 
matters  set  forth  in  this  complaint  cannot  with  propriety  beset  forth 
in  an  answer,"  Jtc,  *  *  **  or  if  contained  there,  cannot 
be  made  the  ground  of  the  affirmatiTo  relief  to  which  the  plaintiff 
doeau  himself  entitled ;  but  there  is  one  obrious  and  conclusiTS 
reply.    If  aiBrmatire  relief  cannot  be  granted,"  Ac,  *        * 

"  apOB  his  answer,  he  may  file  a  complaint  in  the  Common  Pleas, 
10 
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ill  the  nttnre  of  •  erom  bill,  and  that  court  will  it&y  proceediogs 
in  the  firat  suit,  until  both  ar«  at  iaauai  ao  that  both  nay  be  decided 
at  the  Mme  time/'  kc  *  *  *  **  There  will  be,  in 
reality,  but  one  eohtrof enj."  **  The  prior  jnrisdiction  which  the 
court  baa  acquired,  I  hare  no  right,  and  will  not  attempt  to  die- 
turb."  The  corrcetncae  of  that  decision,  and  of  the  opinion  of  Mr. 
Justice  Duer  in  that  case,  will  never  bo  questioned  by  a  lawyer. 
**  This  decision,"  says  the  reporter,  **  was  commended  by  the  judges 
of  the  Supreme  Court  and  the  Common  Pleas."  I  am  sure  it  must 
hare  been ;  and  if  it  had  been  cited  in  this  ease  in  the  Common 
Picas,  and  the  case  there  had  shown,  what  fully  appears  liere^  that 
there  was  at  least  one  suit  pending  in  this  court  between  the  same 
parties  respecting  the  same  subject  matter ;  and  that  another,  of 
earlier  date,  by  the  same  plaintiff  u  the  one  there,  was  still  pend* 
ing  here,  or  had  just  been  discontinued  after  a  decision  in.it  adrerso 
to  the  plaintifls,  I  am  suro  that  the  learned  judge  of  that  oourt, 
in  his  decision,  would  hare  giren  utterance  to  the  operations  of  his 
mind,  in  language  not  unlike  that  of  our  eloquent  and  renerable 
cotemporary,  and  would  bare  embraced  the  opportunity  for  re-aflirm* 
ing  his  commendation  of  the  principles  of  enlightened  equity  and 
elevated  comity  on  which  the  deotsion  in  that  ease,  in  the  Superior 
Court  proceeds. 
My  conclusions  are : 

I.  That  the  right  to  those  books  and  papers  as  to  the  parties 
hereto,  Devlin  and  Conover,  in,  by  virtue  of  the  decision  in  the 
statutory  proceeding  between  them,  rti  a^udicata,  and  that  they 
are  concluded  thereby. 

II.  That  as  to  the  city,  it  has  rights  to  them,  but  that  those  rights 
are  chiefly  for  the  purposes  and  uses  of  the  offioe  to  which  they  hare 
been  dedicated  by  it. 

IIL  That  as  to  all  the  rights  the  city  has  on  that  ground.  It  was 
represented  by  the  officer  in  that  proceeding,  and  as  to  them  it  was 
bound  by  the  decision  therein  as  privy. 

lY.  That  as  to  the  righU  of  the  city,  other  than  those  it  has 
through  the  office,  (if  it  have  any  others),  they  aro  entirely  subject 
to  those  of  the  office,  and  are  only  the  residuum,  or  what  remains 
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mAer  all  the  purposes  of  tbe  ofllee  for  wbieh  thej  tie  or  maj  tw 
serviceable  have  been  answered. 

V.  That  as  to  those  rights,  whieh,  at  mosty  are  rights  to  them  as 
articles  of  merchandise,  and  not  for  their  contents  or  raluo  as  eon- 
nccted  with  the  pnrposes  of  the  office,  they  being  snbordinate  to  the 
rights  of  the  office,  oonstitnte  the  basis  of  no  legal  claim  against  the 
officer,  and  particolarlj  of  none  to.  an  adverse  possession  of  them  or 
10  a  restraint  of  the  use  of  them  bj  him,  and  therefore'  constitute 
BO  reason  against  the  granting  of  the  motion  for  an  injunction  in 
this  ease. 

YL  As  to  the  course  of  litigation  on  this  subject,  that  the  court 
first  having  possession  of  the  case — its  powers  being  adequate  to 
the  administration  of  complete  justice  in  the  premises— should 
retain  its  jurisdiction  and  confine  the  litigation  to  that  forum. 

YIL  That  efforts  bj  either  party  (and  particularly  bj  the  ptrtj 
inToking  the  aid  of  the  court  first  in  possession  of  the  case)  to 
diTcn  the  litigation  to  another  oourty  should  be  restrained,  and  that 
for  that  purpose  an  iiyunetion  Is  the  usual  and  proper  remedy. 

Till.  That  it  is  most  especially  the  duty  of  the  court  not  to 
permit  a  transition  from  it  to  another  court  by  such  a  party,  after 
•B  adverse  decision  on  his  daam  in  the  court  to  which  resort  b  first 
had  by  him. 

IX.  That  the  practice  in  courts  of  equity,  of  confining  litigation 
on  a  subjeci  to  the  court  in  whidi  it  originatee,  is  of  peculiar  value 
ia  this  case;  that  it  seems  to  be  necessary  to  a  consistent,  orderly 
and  effectual  administration  of  justice;  and  especially  so  to  that 
desideratom  in  all  eases  like  this,  a  speedy  termination  of  contro- 
vert. 

X.  That  the  propriety  of  the  remedy  in  a  ease  of  this  kind  is  not 
•IRreted  by  the  fact  that  the  court  secondly  acquiring  jurisdiction  of 
the  matter  has  equity  as  well  as  common  law  powers. 

The  injunction  asked,  therefore^  must  be  granted ;  but  no  suffi* 
cient  ground  for  the  appointment  of  a  reoeiver  leems  to  be  shown, 
or  will  arise  from  the  ii^nnction  now  ordered,  and  that  part  of  the 
Meiioft  mist  be  deaied. 
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In  the  Supnm$  OniH  tfPenniplvtmia^  PkUadt^^hkit  lf«fv]l»  18^ 

9AUMUM.  w.  m>irALDtoir« 

I.  A  tnut  ia  fctor  of  lb«  gnator  MU«t  b«  biWrnd  is  »  MBT^jtaet  tkiolalt  vpw 
1(«  fMt,  firMi  proof  that  ko  ooaHaaod  to  lotaia  poMHolaa  of  Um  |aopofl^,  wM 
that  ao  BMaoy  was  paM  hj  Um  graatoo. 

1  Wkolhor  aa  osptooi  agrooBMBt,  iootl«g  ia  parol,  Chat  Iho  graaloo  ohoald  hoM 
Iho  litlo  ia  traal  Ibr  tho  graalor,  oaa  bo  oafotood  pimnf 

[EfTor  to  Iho  DWriot  OoaK  Ibr  Iho  Ci^  aad  Goaatj  of  PhOadoIpUa.] 

The  faotf  of  this  CMe  nMwtkikj  appMr  »  tlit  opinion  of  tho 
oonrt. 

A.  Cm  f  J*  JS,  (7MP«fi,  for  tho  pUintifb  in  error,  eontendod, 

1.  That  oral  oridenoo  of  tho  ahtenoe  of  a  ooniideration  if  innd- 
missible  to  defeat  the  operation  of  an  ahsolote  deed* 

2.  That  tho  parol  creaUon  of  a  tnut  estate  ie  interdioted  by  tho 
Penneylrania  etatnte  of  fraodi,  the  decision  in  Mwrphif  ts.  Emhif% 
7  Barr,  420,  to  the  contrary  notwithstanding. 

(7.  If.  Whaiian^  contra. 

The  opinion  of  tho  ooort  was  delirered  by 

Khox,  J. — ^This  was  an  action  of  ejectment  brought  by  David 
Ballbeck  against  Ilagh  Donaldson  and  Joseph  Yardin,  to  recorer 
the  possession  of  certain  real  estate  in  the  City  of  Philadelphia.  . 

The  plamtiff*s  case  depends  upon  the  Talidity  of  a  deed  from 
Donaldson,  the  defendant,  to  Mrs.  Elisa  BraceUnd,  bearing  date 
NoTcmbor  4th,  A.  D.  1848,  and  recorded  on  the  16th  day  of 
January,  1849.  The  heir  at  law  of  Mrs.  Braceland  was  the  wife 
of  the  plaintiff,  who  was  dead,  leanng  a  will  by  which  all  her  real 
estate  was  deinsed  to  her  husband. 

The  defendant  Donaldson  denied  that  the  plaintiff's  mother*b« 
law  was  ih4  Mrs.  Elisa  Braceland  to  whom  he  had  made  the  oon- 
Toyance  in  KoTomber,  1848 ;  and  he  also  asserted,  that,  in  case 
her  identity  was  found  by  the  Jury,  the  eridence  showed  that  the 
eouTeyance  to  Mra.  Braceland  was  in  trust  for  the  benefit  of  the 
grantor. 
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Gonstdermble  eTideoee  was  given  on  both  lidei  upon  tbe  qnettioB 
•f  identitj  wbieh  was  fsirlj  submitted  to  the  jniyt  and  of  which  bo 
semplaint  is  now  made. 

In  addition  it  was  shown  bj  the  defends  nt  that  the  original  deed 
▼as  in  his  possession  upon  the  trial,  and  that  no  possession  of  the 
disputed  property  had  been  taken  bj  Mrs.  BraceUnd  or  those 
ekiming  nnder  her,  hot  that  it  had  been  oeenpied  and  need  as  his 
own  ezdnsiTelj  from  the  date  of  the  deed  to  the  daj  of  the  trial, 
sad  likewise,  that  Mrs.  Braoeland  who  Uved  nntil  March,  1846,  was 
poor,  baring  an  income  of  about  two  bnndred  and  %hj  dollars  per 
annnm.  A  conTCjance  was  also  in  OTldenee  from  a  Mrs.  Braceland 
to  William  Caldwell,  dated  14th  NoTcmber,  1849,  and  from  Gald> 
well  to  the  defendant  Donaldson  hj  two  deeds  dated  one  in  Kor* 
1850,  and  one  in  Dec.  1851. 

The  learned  jvdge  of  the  Distriet  Court  charged  the  jurj,  <«  thai 
if  they  should  determine  the  question  of  identitj  in  favor  of  the 
plaintifll^  there  was  still  another  point  taken  bj  the  defendant's 
counsel  which  the/  were  to  consider,  and  that  was  whether  there 
iras  not  a  trust  in  faror  of  the  grantor  or  defendant  Donaldson  in 
tlM  deed  to  Eliaa  Braceland/' 

In  this  there  was  error.  If  the  question  of  identitT  was  found  in 
fWror  of  the  plaiotiiT,  the  next  question  that  arose  under  the  e?i« 
^enoe  was  whether  or  not  the  conTejance  was  ever  perfected  bj  a 
^clircry  of  the  deed.  This  was  a  question  of  fact  for  the  jurj. 
^Thc  recording  of  the  deed  was  prima  faeit  ertdeoee  of  its  deliver/, 
mnd  the  burthen  of  proof  was  upon  the  defendant  to  satisfj  the  jury 
41iat  it  had  never  been  delivered,  and  for  this  purpose  it  was  legiti- 
vnatc  to  show  the  possession  of  the  title  papers  and  tho  occupancy 
«f  the  propertj. 

The  condition  in  life  of  the  Mrs.  EHsa  Braceland  under  whom 
'the  plaintiff  claimed,  and  her  residence  were  proper  subjects  of 
inquirj  upon  the  question  of  identitj,  but  not  upon  that  of  deliverj. 
TThe  consideration  recited  in  the  deed,  and  which  was  acknowledged 
%j  it  to  hate  been  received  bj  the  grantor  from  the  grantee  was 
^s  thousand  eight  hundred  dollars.  Now  the  presumption  wss,  in 
%hs  absence  of  explanatorj  evidence,  that  this  wa.s  a  purchase,  and 
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not  ft  gift ;  ftod  if  (he  pUlntiirfl  moih«r-iii-law  wts  in  redaoed  eir- 
ovDiUneeSy  the  probabiUtj  that  the  Wfts  the  grtiitee  would  be 
lessened,  but  if  her  identity  wee  enee  eetebliehed,  the  effcet  of  the 
decree  could  not  be  impaired  b/  the  eiieteneo  of  her  porerty.  For 
when  delireredf  it  would  pasi  the  title  ee  between  the  parties  to  it| 
whether  founded  upon  a  taluable  consideration  or  not.  A  deed 
absolote  upon  its  faoe  cannot  be  eonirerted  into  a  deed  of  trust  for 
the  benefit  of  the  grantor  bj  proof  that  no  aonej  was  paid  by  the 
grantee,  and  that  the  grantor  had  remained  in  possession  for  three 
years  after  the  date  of  the  eonTcyance.  It  is  unnecessary  to  deter- 
mine, whether  an  express  agreement,  resting  in  parol,  made  at  the 
time  of  the  delivery  of  the  deed,  that  the  grantee  should  hold  the 
title  for  the  benefit  of  the  grantor  can  he  enforced,  as  the  point  is 
not  raised  in  the  case  under  consideration.  All  that  we  now  decide 
is  that  such  an  agreement  cannot  he  inferred  from  the  poverty  of 
the  grantee,  the  continuation  of  the  grantor  in  possession,  and  the 
production  by  him  at  the  trial  of  the  original  deed  of  eonreyance* 

Neither  the  acts  or  declarations  of  Mr.  Donaldson,  nor  the  stat^ 
ment  of  Mrs.  Elisa  Braceland  in  reference  to  her  papers  were  en- 
dence,  as  the  wife  was  not  shown  to  have  been  the  husband's  agenti 
and  Mrs.  Braceland  did  not  speak  to  the  defendant  or  in  hii 
presence. 

If  the  case  is  preeented  upon  another  trial  as  it  appears  upon  our 
paper  books,  its  result  will  depend  upon  two  questions,  yis :  Ist 
Was  the  plaintilTt  mother4n-law  the  person  named  in  the  deed 
from  Donaldson  t  8d.  Wee  the  deed  deliTcred?  If  theee  quee* 
tions  are  found  for  the  plaintiff  he  is  entitled  to  a  Ttrdidi  otherwise 
he  has  no  esse. 

Judgment  rerersed,  and  uintre  d€  neve  awarded. 
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/«  ik$  3upr$m4  0»urt  ^f  Penmiflpania. 
JAMn  irsLBOir,  ruannn  iir  KMum  rt.  s.  r.  roir  borrhomt  bt  au, 

ItMt  V8I|  DBTBRMkHTS  IH  UBOB. 

▲  MftM  iaatnuMmt  in  tbcM  vordf :  *'  Dm  A.  $1,071,  for  ▼»!«•  rMclTcd,  vhlek  I 
lMreb|-  ptomlM  to  jpmj  ffkenertr,  is  m  onuioii,  «jr  are«aM/«ii«et  vfll  U  tmtk  «« 
f*  OToUf  «■«  M  to  rfo,"  docs  not  ercmte  aaj  legal  obllgftUoo,  irhkh  coa  bo  taforacil 
bj  Mtka;  Bov  will  It  rapport  %  mart  oll^Bg  •  proailM  by  Ibo  obligor  to poy 
"•wbcMTor  \!m  olrtUMtanooo  wore  tmb,  40.,**  with  ■■  Aroraoal  of  obllHy 
li  p^. 

(Error  to  tho  District  Court  of  AHcgbaB|-  Comt|-.) 

» 

Tkb  WAS  AD  Action  of  debt  brought  bj  8.  F.  Von  Bonnborst  k  Co. 
for  the  use  of  AIthi  Wilkini,  »g»iB8t  James  Nelson,  upon  »  speeislt  j, 
in  the  words  following,  to  wifc : 

"riTTIIBl'EO,  JaSPAET  10,  1861 

Doo  8.  F.  Too  Boaahont  A  Co.,  tea  bvodrcd  end  eeroalj-oeo  doUen  forty-eiz 
BMle,  for  valoo  roeoircd,  wbick  I  kortby  agree  to  pej  wbeneter,  la  aiy  opioiim,  my 
circaBataaeee  will  be  raok  ae  to  caable  bo  eo  to  do,  any  reeetpt  to  the  eoatraiy 
aotyHbetaadiag     Witaeee  aiy  baad  aad  wal  the  date  Arst  aboro  wriltca. 

Jaxbi  VSLiO*.     [l.  •.*'] 

The  nsrr  Assigns  An  nndertAking  And  promise  on  the  part  of 
defendnnt  to  pay  **  whenerer  his  circomstances  were  snch  ss  to 
ennblo  him  so  to  do,"  snd  nvers  that  *'  his  circumstAnces  were  saeh 
as  to  enable  him  to  pay."  Defendant  pleaded  "fion  anumpntf 
pajment  with  leave,  Ito.,"  and  on  the  triAl  Added  '*want  of  con<- 
siderntion  And  release." 

The  pUintiir  on  the  trinl  pnt  the  doe  bill  in  OTidenoe  And  rested. 
Tho  defendsnt  on  his  side  oslled  8.  F.  Von  Bonnhorst,  one  of  the 
lego]  plaintiffs,  nnd  the  counsel  of  the  bencfieiAl  plaintiff  objecting, 
the  eonrt  snstAined  the  objection  And  soAled  a  bill  of  exceptions  At 
request  of  the  defendnnt 

Defendnnt  then  CAlled  a  witness  to  proTo  tbnt  the  paper  npon 
wbidi  smt  was  brooght  is  in  the  handwriting  of  8.  F.  Von  Bonn- 
honly  And  thnt  a  ptper  of  saom  dote  signed  bj  **£•  F.  Shitnhergtr 
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6y  S.  F.  V9n  Bonnkani  f  Ch^"  uid  bj  *<  SUpkn^  SluoAtrg^r 
J'C$.b^&  F.  V^m  B^mnJ^oni  ^  Oo^"  is  «1m  ia  his  liuidwritiiig. 
Th«  i»per  wis  then  offered  in  eridenoe,  objeeied  tO|  objection  over- 
ruled  and  fwper  reed  to  the  Jury  l  it  bore  otob  deto  with  tbe  dne 
bill,  and  wee  e  release  of  an  indebtedness  frosi  Nelson  to  Stephens 
k  Schoenberger. 

Tbe  defendant  then  cloied«  and  the  eonrt  direeted  the  jnrj  to 
find  for  the  plaintiffe,  subjeet  to  ite  opinion  whether  npon  the  whole 
evidenee  in  the  ease  the  plaintiffs  are  entitled  to  reooTer. 

After  argnment  on  the  qvestions  reeerred|  the  eonrt  (Hakroit, 
Pree't,)  delirered  the  following  opinion  i 


"  This  was  an  action  of  debt  on  a  sealed  instmment,  of  which  the 
following  if  a  copy,  Tia : 

•Dm  8.  r.  Tm  DoBBhMVt  A  Ot.,  PltU1wf«,  laaurj  lOlk,  1S6S»  tM  kcBdrad 

ud  M TeBl/-Mft  dolluv  forty-tis  emto,  for  Taint  nedTtd,  wU«k  I  h«nby  «grM  to 

pay  vh«atT«r  im  mj  oplaioa  mj  •IrevaatoMM  will  wabto  ■•  to  <•  aot  aajr  fvMifl 

to  tk«  ooamiy  Miwltkttoadtofi    WKmm mj  ktadftod Md ttto  d»to  •btrtviittta. 

(8tp«l,)  JAIIK8  1IBL80M.    [k  •.]* 

*<  The  plainUOs  gaye  this  dae  bill  in  endenoe,  and  doeed  their 
ease. 

**  The  defendant's  coimeel  then  offered  in  eridenoe  a  paper  bearing 
tbe  same  date  with  the  dne  bill,  which  was  read^  eulyeet  to  the 
opinion  of  the  court  on  its  oompetency  as  well  as  its  l^al  effect, 
and  hero  tbe  defendant  clceed* 

^  The  due  bill  given  in  eTideace  b/  the  plaintiffi^  and  the  paper 
read  bj  the  defendant,  constituting  all  the  CTidence  in  the  Case,  and 
(bore  being  consequently  no  question  of  fact  for  the  jury  to  pass 
upon,  the  court  directed  tbe  jury  pre  forma  to  return  a  rerdiei  in 
favor  of  the  plaintiffs,  subject  to  the  opinion  of  the  eonrt  on  the  law 
arising  upon  the  eridence. 

*'  Two  questions  of  law  are  raised  by  this  eTidence.  First,  whether 
the  iastrament  sued  on  creates  any  iegal  liability  on  the  part  of  the 
defendant,  which  can  be  enforoed  in  an  action  of  law  T 
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'*  Ad(1«  seeond,  whether  the  paper  giren  in  eridenoo  bj  the  defeiid* 
•ut  constitates  •  T»lid  defence?  The  determination  of  either  of 
thoee  qneetions  in  favor  of  the  defendant,  will  prevent  a  reeoverjr  in 
this  action. 

**  The  diflScttlt  J  the  defendant  has  to  encounter  on  the  second  qnes- 
tion,  is,  that  the  release  or  receipt  on  whieh  he  relies  is  not  between 
the  same  parties  as  those  to  the  dae  btU  in  snit,  and  there  is  no 
evidence  tending  to  connect  them.  The  release  purports  to  be  the 
act  of  the  plaintiffs  in  the  judgments— while  the  due  bill  u  not  to 
them,  bnt  to  S.  F.  Von  Bonnhorst  k  Co.,  and  there  is  not  the 
slightest  evidence  that  the  consideration  of  the  duo  bill  was  the 
indebtedness  of  Staekhoase  k  Nelson  to  B.  F.  Shoenberger  and 
Stephens,  Shconberger  k  Co.,  so  that  neither  the  court  nor  jurj 
wonld  bo  justified  in  finding  that  the  two  papers  relate  to  one  and 
the  same  transaction.    This  paper,  then,  must  be  rejected  entirelj. 

**  The  onl  J  question,  then,  is,  as  to  the  sufliciency  of  the  due  bill  to 
support  the  action. 

*'This  paper  b  certainlj  verj  peculiar  in  its  terms,  and  at  first  sight 
seems  to  faror  the  view  tahcn  bj  the  defendant's  counsel,  that  it 
creates  no  legal  liabilitj  on  the  part  of  the  maker,  but  merelj  evi* 
dcnccs  a  debt  of  honor.  If  this  wero  the  true  eonstrnction,  the 
paper  itself  was  wholly  unnecessary,  as  a  debt  of  honor  requires  no 
such  evidence  to  support  it.  A  different  construction,  therefore,  is 
rendered  necessary  by  the  intention  of  the  parties,  as  clearly  mani- 
fested by-  the  existence  of  the  writing  itself.  If  wo  look  to  the 
contents  of  the  instrument  for  its  true  meaning,  it  shows  clearly  the 
acknowledgment,  under  seal,  of  a  pre-existing  debt  for  value  received, 
which  was  due  at  the  date  of  the  paper.  This  acknowleilgment  was 
absolute,  unqualified  and  unconditional,  for  a  sum  certain,  payable 
in  money.  The  obligation,  therefore,  rests  upon  no  condition  or 
contingency  whatever.  The  clause  which  creates  the  difliculty, 
then,  can  only  have  reference  to  the  tim$  of  pnymenU  The  lan- 
guage of  the  obligor  is  not,  that  he  will  pay  **  {f*  in  his  opinion  his 
etrcumstances  will  enable  him  to  do  so ;  but  il  is  *'  wken^er**  such 
shall  be  the  case:  showing  plainly  that  it  refers  merely  to  the*timo 
of  payment.     What  then  was  the  intention  of  the  parties  at  the 
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iiau Am iMg^^m mm ^Ttnt  Hm dbbt vm «lailM io be ihen 
4«e,  M  lluii  ««7  ^siMttoB  of  the  tisM  <f  iiajaMBft  «ai  s  »<r«  awtter 
«f  gneo,  «ad4id  aot  aaier  klo^  mt  iuaa  mj  fmA  <f  llie  eouide- 
ratioc  of  the  iBdcbtedness.  Tlic  ktcntiM  «f  tlve  jpnliei  oImutIj  wm, 
t^«t  alihMgh  Ui«  4obi  iraa  dae,  jai  liaM  alioflU  Iw  ^cn— ihat  the 
debtor  ibovld  not  be  fresiod  for  pajMeot.  Aft  meet  it  ooold  oolj 
1»e  eonetmed  into  a  {ironiise  not  to  am-— but  aa  liw  debft  was  pre- 
exietiog,  and  no  eoosideratioii  to  aiiqKpect  aiicb  a  proiBiae  is  abown, 
it  tras  a  more  nui^m  paelum,  and  eonatitvtefl  ••  Mlefipfll  either  at 
kw  or  in  eqiiitj.  And  besidea,  if  tine  was  to  be  girca,  ibe  debtor 
kaa  bad  fire  jearai  irbieb  would  aeea  to  be  aafteient»  e^eeiallj  aa 
BO  aliegatioo  of  inabiUtjr  to  pa  j  baa  been  »ade  b/  Urn, 

'*Bj  expnnipng  tlie  pbraae  in  ^«eaftion  aa  iMwnaietefit  irttb«  and 
repugnant  to,  (be  bodj  of  tbe  netc,  «e  baire  a  perCeet  inatrvmenty 
ereating  a  elear  legal  Habilitj.  It-  would  tben  vead  Uum  :  *  Dve  8* 
F.  Von  Bonnborst  k  Co.^  Pittabi«g^  Jairaaij  !••  1852,  ten  buodred 
and  aeventj-ono  |V#  doQarfly  for  rthm  reeeiTod.  Wilaeta  m j  band 
and  acal  tbo  date  above  written.'  B/  thna  r^jeeting  tbe  danse 
noder  consideration,  ve  earrj  ont  tbe  inie&tian  ef  ibe  parties  and 
eonferm  to  a  well-settled  mle  of  l»w,  thai  tbe  iMtnonent  is  to  be 
taken  most  atrongl  j  against  tbe  «oiitmetorf  Mgasd  being  firat  bad 
to  tbe  apparent  intent  of  die  partiesu  dutftj  ea  CJeatraotg,  21-^ 
And  in  furtberanee  of  tbia  maxim,  tbe  courts,  in  erder  4o  give  eflfeot 
to  an  instrument,  will  reject  words,  in  ibenarives  clear  and  explicit, 
wUcb  would,  if  allowed  to  operate,  deatroj  tbe  instr niiimnt  Tfans, 
wben  a  man,  for  a  good  consideration,  gave  a  note  espc«ased  to  be 
*'  for  money  borrowed,  whicb  I  prooaise  tuper  te  pa/,*'  it  was  bcid 
that  the  word  *'  newer"  should  bo  expunged.  2  Atluna,  82.  Ghittj 
on  Con.  21.  Ghittj  on  Bills,  6  ed.  92.  And  en  tbe  aame  prtneiple, 
a  bill  or  note,  made  payable  to  die  order  of  n  Jictitiens  person, «ball 
be  construed  and  considered  as  payable  to  bearer.  1  H.  fil.  669. 
Dy  applying  these  prin<nples  to  tbe  ease  at  bar,  we  es«  of  epintoB 
tbe  plaintiflfs  are  entitled  to  recover. 

'*  Let  judgment  be  entered  for  tbe  plaintiffs  en  iba  verdtct,  on  tbe 
question  reserved." 

To  this  opinion  tbe  defSondant's  eounsel  eso^Hed. 
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The  pUintiir  in  error  usigned  for  «rror  in  this  oonrt,  the  rejee* 
tioD  of  6.  F.  VoQ  Bonnhont  u  a  wttnesfl,  and  the  entering  jodg- 
meDt  ia  farer  «f  the  plaintiffs  below,  on  the  reserred  qnettion. 

l/ir.  G.  F*  HamUtony  for  plaintiff  in  error,  on  the  first  error, 
eked  MimhUwHffhi  rs,  Annttron^^  1  Casej,  428 ;  Morton  rs. 
Iforton,  IZS^klL  108 ;  Krook  tb.  Krook,  4  W.  k  S.  127 ;  ITarib 
Yi.  Maelay^  2  S.  it  R.  415;  Salmon  ts.  Rouee^  8  S.  it  R.  811; 
Brewing  ts.  Shippen^  2  Bin.  164 ;  Ralph  ▼■.  Hrpirn,  8  W.  k  8. 
4(H>;  Tayhr  r.  FituimmonM^  17  S.  I(  R.  453;  Harding  ts.  J/o(/, 
S  Uarrisy  469 ;  JETaf^  ti.  Snyder^  2  Casey,  511 ;  ModderwcU  tb. 
CZf  FtfT,  8  W«  it  8.  63.  On  the  second  error  he  argued  that  the 
latter  elaoae  of  the  instmincat  qualifies  and  limits  defendant's  lia- 
hiltty.  B*ny»d  ts.  CuMhing^  4  MoU.  230;  Matthew*  ts.  OUerton^ 
Coneb,  218;  M.  iT.  Ca.  vs.  feii/<»ii,  4  W.  I(  S.  212.  The  ease 
mist  be  decided  on  tiM  eTidcncc^  and  not  oti  the  pleadings  and  evi- 
dence; ^»  pileas  do  not  admit  that  the  tonttngencj  has  arisen, 
vpotk  whitk  defendant's  liabilit j  depends,  and  there  was  no  evidence 
offered  hj  plaintiffs  below  on  that  subject. 

Mr.  A*  W.  Fotter^  for  defendants  in  error,  argncd  that  a  nomi- 
nal party  cannot  be  examined  as  a  witness,  nnless  by  consent  of 
the  party  k  interest.  1  OreenL  £t.  Sec.  858;  8  Taunton,  130; 
4  £og.  a  L.  Sep.  49;  20  Johns.  Rep.  142;  1  Wendell,  20;  18 
Pidcering,  12&  Kelson^s  promise  was  based  upon  the  moral  obli- 
gation to  pay,  which  existed  notwithstanding  the  release,  and  was  a 
•nfieacnt  oonsideration,  2  Bin.  591;  12  8.  it  R.  171.  If  th'is 
paper  waa  intended  as  merely  evidenoe  of  a  moral  or  honorary 
obligation,  why  put  it  in  writing,  and  inTest  it  with  the  solemnity 
of  a  leaL  It  is  plainly  an  acknowledgment  of  indebtedness,  and 
fixes  the  tiiM  of  payment,  when  in  the  opinion  of  the  obligor,  he 
ahall  be  able :  his  ability  to  pay  is  charged  in  the  narr,  and  is  not 
denied  by  the  pleas;  being  able,  as  ho  thus  admits,  he  must  have 
known  the  fiMt,  and  it  follows  as  a  necessary  consequence,  that  it 
most  huTe  been  his  opinion  **that  his  circumstances  were  snch  as 
In  enable  bin  so  to  do." 

Hie  plen  nf  want  of  ooosidentiott  cannet  aTail  one  who  executes 
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and  deliTen  aipoeialtj  Tolantarflj;  ■•  the  plaintiff  in  trror  flleget 
was  done  hora*  8  Gaaeyi  12L 

The  opinion  of  the  ooart  waa  deliTered  hj 

LowRiK,  J. — One  of  the  simplest  funetions  of  goternaent  is  that 
of  enforcing  the  oontract  relations  of  its  ctttsens ;  one  of  its  most 
difficult,  is  that  of  rightly  estahlishing  hetwoen  eitisens,  or  recog- 
nising aa  established  by  costom,  those  other  relations  and  dnties 
that  grow  out  of  the  nature  of  hnoMB  society,  and  ont  of  the  moral 
principles  which  it  recognises  as  essential  to  good  order.  Go? em- 
ment  takes  no  aotire  part  in  the  institution  of  contract  relations, 
but  only  in  the  protection  and  enforcemeni:  of  them,  leaTtng  the 
citizen  entirely  free  to  enter  into  such  relatione  or  not,  as  be 
pleases ;  proTided  only  that  they  be  not  ineonaistent  with  existing 
civil  institutions,  or  with  the  social  ideu  of  morality.  In  other 
matters,  gorernment  not  only  institutes,  but  enforces  relations,  and 
it  is  in  the  exereise  of  this  function  that  the  greatest  caution  and 
wisdom  are  required,  and  that  the  greatest  wrongs  to  indtTidanl 
liberty  sro  apt  to  be  inflicted. 

In  the  present  case,  we  haye  no  other  duty  to  perform  than  the 
enforcement,  and  aa  involved  therein,  the  interpretation  of  a  contract 
relation.  The  suit  is  on  a  contract,  and  we  must  ascertain  what 
the  contract  is,  and  enforce  it  according  to  our  interpretation  of 
what  the  parties  must  hsve  intended  by  It.  If  we  go  further,  wre 
institute  a  rclstion  not  intended  by  the  parties,  and  enforce  what 
wo  suppose  to  be  a  mere  duty,  when  the  plaintiffs  are  in  form  only 
demanding  the  enforcemont  of  a  contract,  and  show  no  right  to  any 
duty  but  that  which  it  expresses. 

The  contract  is  in  writing,  and  the  defendant  acknowledges  hina* 
self  in  debt  to  the  plaintiffs,  and  promises  to  pay  them  thus,  **  when- 
CTcr  in  my  opinion,  my  drenmstaaces  will  enable  me  to  do  so.*' 
As  an  expression  of  intention  can  anything  be  plainer  than  this. 
The  expresa  contract  of  the  parties  is  that  the  debtor  is  to  paj 
when  he  shall  bo  able,  and  that  he  shall  be  the  judge  of  his  ability. 
No  doubt  the  parties  thought  this  a  reasonable  arrangement  irhen 
they  made  it,  though  the  creditors  think  otherwise  now.    If  it  is 
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rcssonable  for  a  man  to  relotso  a  debt  altogether,  evrelj  it  it 
reaaonable  to  release  tbo  seeuritiei  for  a  debt,  not  iUelf  releaaed, 
as  is  dono  in  eorenants  not  to  iiie.  And  eren  if  it  be  not  reason- 
able, wo  cannot  set  np  our  reasons  or  the  pnblio  reason  for  that  of 
the  contracting  parties,  and  make  a  contract  for  them  that  is  eon- 
trarj  to  tbeir  plain  intention,  witbont  riolating  the  first  principles 
of  freedom  and  the  lerj  nature  of  contract  relations. 

We  cannot  read  this  contract  at  all  as  a  legal  obligation ;  for  the 
debtor  reserres  to  himself  the  control  of  the  remedies  npon  it,  The 
agreement  to  pay  is  here ;  hot  the  right  to  enforoe  is,  bj  mntnal 
consent,  expreeslj  withheld,  and  thos  the  obligation  is  merelj  a 
moral  one* 

To  sajr  that  the  law  will,  in  such  a  case,  adjudge  tiie  debtor  to 
hare  decided  that  he  is  able  to  paj,  whenerer  the  covrt  and  jury 
find  that  he  is  so,  is  only  a  mode  of  getting  dear  of  the  real  eon- 
tract  by  assmntng  a  fictitious  and  oonstmctiTc  one.  tt  would  still 
be  the  imposition  of  a  duty  as  a  contract,  contrary  to  the  expressed 
intention  of  the  parties.  The  instrument  giren  in  efidence  docs 
not  and  cannot  prore  the  issue  on  which  the  parties  went  to  trial. 
This  Tiew  of  the  contract  renders  the  othei'  questions  raised  in  the 
trial  immateriaL 

Judgment  rerersed,  and  judgment  for  defendant  below  on  the 
rescrred  questioft,  nen  obitanU  veredietp. 


Im  tks  Sufr$m$  Court  of 
tkwswBU  umtmu  ahd  william  urMsDnr,  AirEtLAiiTB  t$.  tu  citt 

or  HILWAUKJBI,  AmUJEM, 

9y  Iks  lllk  ivt  oTtk*  CoattitoU«B  vT  WlMrada,  H  If  pi«TM#dthia«*»o  mmkl- 
pal  eMpvntba  ahdl  tikt  frtfatt  fnfthf  ttt  pab11«  wti,  tgalaft  lb«  Mutat  •t 
IIM  vvvw,  iHlkMt  ttM  acMMltj  ftemr  bdag  aril  ttUbllalMd  by  lli«  v«nH«t  •r  a 
jwy."  Tfct  ahtir rflhi rtty  tf  imwwAtt  willwriw4  Uw  jadgi  •#!>•  Ciwlt  w 
Omb^  OmK  of  10Krt«kM»  wh&f  Ind  b  pnfvmA  It  U  takta  Ibr  pvbUi  att,  to 
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•ppolBt  lirtlT*  Jantf  to  ti«w  lk«  pnmi,  4ftamiM  tk«  BBMHilf  if  lh«  taUng,  asA 
MMM  th«  dMiftgw Ihtffcfor;  t«t  Um  A«t  Ad  aot is  ttpNH ianu  ftqvin  Ikat  tiM 
jnrjr  iihontd  be  awora  boCon  «Bt«fiog  ipM  their  dvUct,  ar  pwrldt  ny  mode  ftr 
•wmrinfc  tben :  Held  thftl  Um  Mt  wm  «MOMtlhilt«Ml,  «■!  Che  fPeendlpgi  i 
••d«r  void,  UiMigh  (Im  jwy  aiftj  hM«  bits  fai  Ikaft 


NeUixn  O^tt,  of  couomI  for  Appellants. 

il.  X.  Palmer  and  JS^.  iVoff,  of  ooansel  for  apptlloe. 


The  opinion  of  the  oonrt  waa  Mt? ered  by 

Cole,  J. — In  dbpoBing  of  this  appeal,  it  docs  not  become  ncces* 
ntLTj  to  eotiBider  and  determine  whether  or  not  all  the  proTisiona  of 
the  charter  of  the  city  of  Milwavkee,  which  relate  to  the  manner  of 
appointing  a  jarj  to  view  the  premiaea,  and  the  mode  of  proceeding 
prescribed  for  eatablishing  the  neceeaitj  of  taking  Uie  property  for 
public  use,  fallj  and  aubatantiallj  comply  with  the  the  second  aee- 
tion  of  the  eleventh  article  of  the  eonatitution  of  this  State.  For 
the  parposca  of  this  case,  it  may  be  conceded  that  the  jury  may  bo 
aclcctcd  in  the  manner  prcacrihed  in  the  charter,  and  that  the  oob- 
atitution  did  not  contemplate  the  making  up  of  aa  issne  in  a  court 
of  record  to  try  the  qnestion  as  to  the  neoeasity  of  appropriating 
the  land  to  tho  use  of  the  public,  againat  the  consent  of  the  owner, 
and  ttill  ITS  think  there  ie  a  fatal  defect  in  the  eharter  vhieh  mmi/- 
idatee  the  whole  proceeding*  We  hare  not  been  able  to  find  any 
proviaion  of  tho  charter,  which,  by  any  fair,  reaaonable  conatntetion, 
requires  that  the  jury  appointed  by  the  judge  ehould  he  ewom 
before  entering  upon  the  discharge  of  tho  duty  of  Tiewing  the  ground 
and  eatabliahiog  tho  neoeasity.  That  it  is  absolutely  essential  to 
the  validity  of  tho  proceeding,  that  the  jury,  or  oommisaioners  if 
yon  pleaao  to  call  them  such,  should  act  under  the  aolemnities  of  an 
oath,  in  determining  the  necessity,  was  not  eontroTortcd  upon  the 
argument  of  the  cause,  and  probably  will  not  be  denied.  But  it  m 
insisted  by  tho  counsel  for  tho  appellee,  that  soetion  twenty,  ef  au-ii- 
cle  siiy  of  the  act  of  1852,  applies  to,  and  requires  the  jury  ap. 
pointed  by  tho  judge,  to  take  the  oath.  That  eeetion  xeads  em 
follows : 

<*  After  the  jurors  shall  have  made  thdr  report  as  to  the  neeesnatj 
of  taking  any  land  under  this  aot^  and  the  same  shall  have  been 
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oosfirmed,  tlio  Commoa  Coaadl  shall  Bare  power  to  appoint  now 
JQrors  in  the  place  of  any  who  ahall  neglect  or  refuse  to  serve ;  and 
the  jorora,  before  entering  open  the  4iflcbarge  of  their  duties,  shall 
sererallj  take  an  oath  before  eome  ooapeteat  officer,  that  thej  are 
Ireeholdert  of  said  city,  and  not  interested  in  the  premises  proposed 
to  be  taken,  and  that  they  will  faithfully  and  impartially  discbarge 
the  trasi  reposed  in  them." 

It  is  admitted  that  this  is  the  only  prorision  of  the  charter  which 
says  anythtag  about  tho  jury  being  sworn,  and  the  question  is,  can 
it  be  conatraed  as  referring  to  tho  jury  appointed  by  the  judge  in 
the  first  instance  7  Wo  cannot  perceive  how  such  a  construction 
can  be  maintained.  To  determine  the  object  and  meaning  of  the 
twentieth  section,  let  ns  look  at  some  of  the  other  prorisiona  of  the 
charter. 

The  act  of  1852,  with  the  amendments  contained  in  the  act  of 
185*1,  authorizes  the  judge  of  the  Circnit  or  County  Court  of  Mil- 
waukee county,  upon  proper  application,  to  appoint  twelve  jurors 
to  view  the  ground  proposed  to  bo  taken  for  public  use,  and  deter- 
mine whether  it  is  neectoary  thus  to  take  it.  Other  provisions  of 
the  two  aetf  prescribe  tho  manner  in  which  tho  jury  shall  proceed  to 
view ,  tho  premises,  for  tho  taking  of  such  testimony  as  may  bo 
offered  by  parties  interested,  and  for  their  making  a  report  to  the 
Common  Council,  witbin  a  certain  time,  of  their  proceedings,  in 
which  report  the  jury  is  required  to  st.ite  whether,  in  their  judg- 
ment, it  is  necessary  to  take  the  premises  in  qnestion.  It  is  still 
further  provided  by  other  sections,  that  the  same  jury  may  make  an 
assessment  of  the  amoont  of  the  damages  to  be  paid  to  tho  owner 
for  the  property  proposed  to  be  taken.  It  is  proper  to  observe  that 
if  any  of  the  jurors  appointed  by  the  judge  to  view  the  premises  aro 
disqualified  from  acting  or  refuse  to  act,  tho  judge  ia  anthorixed  to 
appoint  others  in  their  etead.  Then  in  natural  order  comes  the 
twentieth  section,  which  provides  that,  after  the  jurors  shall  havo 
mado  their  report  at  to  the  necessity  of  taking  any  lands  under  the 
acty  and  the  report  has  been  oonfirmed,  tho  Common  Council  shall 
have  power  to  appoint  new  jurors  in  the  place  of  nny  who  shall 
Mgleel  or  refuse  to  icrTe  in  determining  the  amount  of  damages  to 
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be  paid  to  the  owner  of  the  property,  and  thoee  jurors  are  req«ii«d 
to  take  an  oath. 

It  appears  t6  «■  that  the  natural  eomioetiott  and  relation  of  the 
words  in  the  oonteit  show  that  the  jnrors  spoken  of  in  this  sectioB 
were  the  new  ones  who  might  be  appointed  by  the  Goanon  Govneilt 
and  not  the  ones  appointed  bj  the  jodge.    h  i$  $$9§miial  th^i  ihs 
oaik  $h^d  hi  takih  bff  ike  JlrH  Jwy^  oni  lis  ehnritr  in  clear  rnrnd 
unamhigucu$  language  $koMld  rtquin  U  U  U  d§n$.    It  is  Tory 
probable  that  it  is  a  msim  #mttt«s  in  the  law,  bnt  we  eaanot  supply 
it  by  oonstmotion.    We  do  not  think  that  the  eharter,  as  it  now 
stands,  does  provide  that  the  first  jury  should  be  sworn.    It  is  trae 
it  is  set  np  in  the  answer,  that  the  jnry  ap|»oiatod  to  ?iew  the  pre- 
mises and  determine  the  necessity  of  taking  them  for  pablle  use, 
were  sworn  before  entering  npon  the  discharge  of  thehr  dnties,  bnt 
it  is  very  manifest  that  if  the  oath  was  not  required  by  the  charter, 
it  was  extra-judicial,  and  no  indictment  for  poijory  would  lie  upon 
it,  howerer  clearly  it  might  be  proven  that  the  jury,  in  their  finding 
and  report,  had  acted  most  partially  and  corruptly,    ffths/nt 
jurg  wa$  nci  rtquirtd  hg  ik$  charter  U  h$  iwcm,  thig  could  nci 
dttcrminc  the  ncecctitg  rfUking  tkcpr^^y^  within  the  ipirit  and 
meaning  of  the  cvntiiltnlion*    OcnHqucnilg  the  corporation  derived 
MS  right  under  the  proceeding^  to  invade  the  land  ef  (As  c^mjUnm- 
antOj  and  make  a  permanent  appropriation  tkereqf^  for  the  uee  ef 
the  pMie. 

We  deem  it  proper  to  make  one  or  two  obeenratbns  farther  upon 
tlus  section.  It  must  be  obvious,  that  a  proceeding  under  this 
charter  to  condemn  and  set  apart  property  belonging  to  an  indivi* 
dual,  for  the  use  of  the  public^  is  an  advenary  proceeding,  wherein 
the  munidpal  corporation  of  the  dtj  of  Milwaukee,  representing 
the  publiop  is  a  party  on  the  ono  side,  and  the  person  whose  pro- 
perty it  is  proposed  to  take,  is  a  party  on  the  other  side.  By  the 
twentieth  section,  it  will  ho  seen,  power  is  given  to  the  OomsMm 
Council  to  ^point  jurois  (in  the  place  of  any  who  may  neglect  or 
refuse  to  serve  of  those  first  appomted  by  the  judge)  whose  duty  it 
M  to  determine  the  amouni  of  damagss  to  bs  paid  lo  the  owner  of 
the  land.    A  mijori^,  or  ovonntt  of  the  jnrsfs  selected  to  establish 
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Um  nccenity  of  Uking  tbe  prop«rt j,  may  refoM  to  tct  in  fixing  ikt 
UDount  of  dftinafet ;  b  wUeh  omo  tbo  Common  Coancil,  one  of  tbo 
pmities,  €x  parte^  maj  appoint  a  Jury  trhich  shall  determine  the 
amount  of  damage  the  eity  most  pay.  It  i$  impouihU  to  e^tmwunt 
im  a  proper  manner  upon  tuck  a  propuion  vkieh  cct\f»und$  aU 
pur  notion$  offavrmu^  Juttiee  and  right*  Nor  docs  it  improve  the 
character  of  the  proviaion  to  find  that  the  award  of  the  jury  thos 
eelected  moat  he  confirmed  by  a  resolution  of  the  Board  of  Common 
Cooncil  before  it  it  brnding,  and  that  the  action  of  the  Board  is 
conclusiTe  and  final  upon  the  rights  of  the  parties  mtercstod  therein, 
and  from  vhich  tbere  is  no  appeal  [Sec  14|  chap.  6,  Act,  18«>2 ; 
See.  5»  Act  1866.] 

If,  therefore^  the  corporation  of  the  city  of  Milwankee  had  no 
right  to  enter  npon  the  land  of  the  complainants,  not  having  taken 
tliose  steps  which  it  was  indispensable  should  bo  taken  to  determine 
and  establish  the  necessity  of  taking  it  for  public  use ;  if  it  was 
about  to  appropriate  the  land  permanently  to  the  use  of  the  public; 
ve  think  it  very  proper  that  a  court  of  equity  should  interfere  by 
injunction  and  restrain  the  trespass.  It  seems  to  be  well  settled 
that  eourta  of  equity  will  thua  interfere  in  audi  cases.  See  Ban^ 
part4  Ta.  Tkp  Camden  and  Ambo^  JLILCo^l  Bald.  C.  ft.  206; 
MeUmi  and  Mudsan  S.  B.  Ck  rB.  ArUksr^  6  Paige,  83;  2d 
Story's  Eq*  Jur.  i  027,  et  seq.,  and  cases  cited  in  the  notes. 

b  Ib0ow%  therefore^  that  the  order  of  the  Circuit  Court  dis* 
iolTing  the  injuncdon  must  be  rerersed,  and  the  cause  remanded 
for  further  proceedings  according  to  law. 
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Ids  nUi  ^  BALU. 

HECENT  ENQLItH  DCCltlONt. 
In  tXe  CbuH  ^f  Exehquer^Trintiy  Ttm^  Jun§  12, 1857. 

HILL  fH.  BAUfti 

1.  A  (IcelantloB  alltgcd  Ihat  tb«  4«(lm4ABt,  being  poMCSMU  of  %  lion*  vUrli  ]i« 
knew  to  be  ofRicted  irilh  glonden,  eaue^  It  to  be  eold  b/  auetloB  at  a  bone  ro- 
poelturj ;  tbat  tbo  pUiatif;  beHeri&g  It  to  be  im  a  kealtb j  lUto,  iNnrchaoed  U  > 
tbat  by  reoioa  of  Ibe  ^aeaae  It  wae  vortbleie  to  him,  aad  be  waa  p«t  to  espeaie 
la  hariiif  a  veleriBai7  iorgaoa  to  esanlae  It;  aad  la  eoueqaeaoe  of  Iti  bring 
put  Into  a  lUble  vilk  aaotber  bone,  tbat  borae  beeame  iiifcotcd  aad  died,  aad 
the  plalntif  was  pat  to  eipeaae  la  oadeaTotiag  to  oarv  it .— liM<  tbat  thto  decla- 
rmilon  diseloecd  ao  greaad  of  aotioa,  eltber  at  eoMBMa  law  or  uader  tbo  M  A  17 
Viet. «.  OS. 


2.  Per  Uartia  aad  BnnweU,  Ba,  (dabUaato  Poiloolc  C  &)— Tbo  aert  ibct  of 
ielUng  a  glaadered  bone  la  aot  aa  Illegal  aot,  eitbef  at  oobumb  law  er  ander 
tbo  16  k  17  VieL  0.  62. 

Tbo  declaratioB  dloged  that  the  defendant  wee  poeMtaed  of  a 
horse  which  was  afilicted  with  a  eertain  infeetiens  disease,  to  wit, 
the  glanders,  yet  the  defendant,  well  knowing  the  horao  to  bo 
alHteted  with  the  disease,  oaued  it  to  be  sold  hj  anotion  at  a  oortaia 
horse  repositorj ;  and  the  plaintiff,  beliOTing  the  horse  to  be  in  a 
healthy  state  and  oondition,  became  the  porohaser  thereof  at  the 
sale,  and  paid  therefor  a  large  snm  of  money,  to  wit,  &&,  and  by 
reason  of  the  dbcased  state  and  condition  of  the  hone  it  was  utterly 
worthless  to  the  plaintiff,  and  he  neosssarily  paid  certain  money,  to 
wit.  Ice,  to  a  Teterinary  svgeon  for  examining  the  horse  and  re- 
porting as  to  its  state  and  condition ;  and  in  eoneeqnenco  of  the 
horse  being  pnt  into  a  stable  of  the  plaintiff  wherein  a  certain  other 
horse  of  the  plaintiff,  of  great  Yalne,  to  wit,  Ice,  then  was,  the  last- 
mentioned  horse  became  infected  with  the  disease  and  died,  and  the 
plaintiff  was  forced  and  obliged  to  pay  a  largo  cam  of  money,  to 
wit,  &c,  in  and  abont  ondeaToring  to  care  this  last-mentioned 
horse  of  the  disease.  To  this  declaration  the  defendant  demvred, 
and  the  demurer  was  argned  in  Baster  Term* 

Rapmmd^  in  sopport  of  the  demurrer.-— This  declaration  dio- 
dosci  no  canso  of  aotioa*    If  fonnded  on  the  common  law,  it  doea 
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not  ftllego  either  fnudf  miircprescntation,  or  warrtnty.  It  ttatct 
that  the  defendant  took  a  glandcred  bono  to  a  horso  repoaitor/, 
and  there  sold  it  to  the  plaintiff;  hat  the  scHing  a  glandcred  horM 
ia  not  an  unlawful  act,  for  a  part/  might  want  it  to  kill  and  anato- 
mise. It  would  he  different  if  aveh  a  horse  were  sold  in  a  poblio 
place  under  eireamstanccs  rendering  it  dangerous  to  others;  hut 
the  horse  repository  mentioned  in  thb  deelaration  may,  for  all  that 
appears  to  the  contrary,  he  a  place  for  the  sale  of  diseased^  horiHss. 
The  principal  question  in  the  ease,  howerer,  is,  whether  the  decla- 
ration is  good  within  the  IG  k  17  Vict.  e.  02,  s.  1,  continued  by 
the  10  k  20  Viet.  c.  101,  which  enacts,  **  Any  person  bringing  or 
attempting  to  bring  for  sale  any  horse  or  other  animal  into  any 
market,  fair,  or  other  open  or  public  place  where  animals  are  com* 
monly  exposed  for  sale,  knowing  such  horse  or  other  animal  to  be 
infected  with  or  labouring  under  the  disease  ealled  glanders,  &c., 
shall  on  connetion  of  any  such  offence  forfeit  and  pay  any  sum  not 
exceeding  20/.,  kc"  This  decUration  does  not  allege  that  the 
defendant  brought  or  attempted  to  bring  the  horse  to  a  public  place 
for  sale — it  only  says  he  caused  the  horse  to  be  sold,  which  may 
hare  been  through  an  agent*  Again,  it  is  not  alleged  that  this 
repoaiitory  was  a  market  or  fair,  or  other  public  place,  which,  ac- 
cording to  the  well-known  rules  of  construction,  must  bo  understood 
to  mean  a  public  place  ejusdem  generis  with  a  market  or  fair. 
Besides,  this  statute  imposes  a  penalty  for  its  Yiolation ;  and  it  is  a 
rule  that  whererer  a  statute  creates  an  offence,  and  specifics  a 
punishment  for  that  offence,  it  cannot  be  puni»hed  except  in  the 
way  prorided  by  tho  statute.  Lastly,  OYcn  supposbg  the  defend- 
ant's eonduet  wrongful,  this  declaration  (loes  not  show  any  damage 
to  the  plaintiff  resulting  directly  from  it*  Tho  daomge  here  was 
not  the  natural  result  of  the  sale  of  the  horse,  but  arose  from  the 
aets  of  the  plaintiff  himself,  orer  which  the  defendant  had  no  con- 
trol, namely,  the  buying  the  horse,  and  putting  him  into  the  stable 
with  the  other  horse.  The  rule  caveat  emptor  applies  where  » 
gkndered  horse  is  ofiered  for  sale  as  mnch  as  in  any  other  case. 

JETajrea^  Ssiju,  contra.— The  knowingly  taking  a  glandcred  horso 
to  a  pnUie  place  is  indictable  as  a  nuisance  at  oommon  law.    In 
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Jttff,  Ti.  ff€n$&i%^  1  Dean.  C.  0.  £4,  rach  an  indictment  was  lield 
food,  e?en  witbont  an  aYennent  that  tho  defendant  knew  tlie 
glandera  waa  a  diaeaao  oonmnnieable  to  man.    That  deeicton  is 
parti/  fonnded  on  Bes  r.  Vantandil!^^  4  Man.  &  8. 78,  whart  it  was 
beld  indictabia  to  earrj  a  ebild  aCeeted  with  amall-pox  along  a 
frablio  btgbwaj  where  persons  were  passing  and  repaasing.    [Ps/* 
loek^  0.  B.    In  JUs  ts.  Bvmett,  4  Man«  &  8.  272,  oTen  a  medieal 
nan  who  inoculated  children  for  small-pox,  and  while  thej  were 
aick  of  it  caoKd  them  to  be  carried  along  a  pnblie  street,  was  beld 
indictable.]    The  conrt  will  take  notice  that  a  horse  repomtorj  is  a 
public  place;  and  whether  the  defendant  took  the  animal  there 
himself,  or  sent  it  bj  his  senrant,  is  immateriaL    [iforf fn,  B.— 
There  is  nothing  illegal  in  the  mere  act  of  selling  a  diseased  horse. 
If  so,  man  J  a  man  who  sells  a  horse  to  a  knacker  Is  indictable  or 
Sable  to  an  aetion.    The  flesh  maj  be  of  use  for  cats'  (nr  dogs' 
neat,  or  ether  purposes.    There  was  a  place  in  old  Smithfield  ex- 
presslj  for  the  sale  of  glandered  horses ;  and  there  is  nothing  in 
this  declaration  to  show  that  the  horse  repositorj  at  which  this 
horse  was  sold  was  not  a  place  of  that  nature.]    The  court  on^t 
to  take  notice  that  horses  in  the  metropolis  are  always  sold  at  repo- 
tttories,  aeeing  that  there  is  no  horse  fair  in  it.    But,  in  addition 
to  this,  it  is  clear  law,  that  if  a  man  knowingly  keeps  a  dangerous 
animal,  bj  which  another  person  is  injured,  be  is  liable  to  an  action. 
This  is  established  by  sereral  cases,  and  espedally  by  Iftry  ys. 
Burdeit^  0  Q.  B.  101,  in  which,  howerer,  there  is  a  quscre,  whether 
the  action  Ilea  when  the  injury  is  oecasioned  aolely  by  the  wilful* 
Acss  of  the  plaintiff,  after  warning  of  the  danger.    In  Learnt  vs. 
Bra^f  8  Eaat,  698»  695,  also  Lord  Ellenborougb  says— *«  If  I  put 
in  motion  a  dan^^erous  thing,  as  if  I  let  loose  a  dangerous  animal, 
and  leave  to  hanrd  what  may  happen,  and  mischief  ensue  to  any 
person,  I  am  answerable  m  trespass."    [Ifffrfm,  R-^urely  a  man 
nay  sell  a  vi<»ous  bull,  if  he  gives  the  buyer  notice  of  the  danger.] 
[Bramw^  R— Then  there  is  the  other  diiEculty,  that  the  misdiief 
done  here  was  not  the  unmixed  result  of  the  act  of  the  defendant. 
For  all  thai  appeara  in  thia  declaration  to  the  oontrary,  the  defend- 
ant may  have  told  the  plaintiff  that  the  horse  waa  glandered,  or 
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kid  ■ftmething  Um  matter  with  lum,  Vitt  thai  the  pUtatiiT,  rtlyiog 
OB  his  own  jadgmeat  to  the  ooatrarj,  bought  the  animal,  and  took 
ehaaee  for  the  risk.]  An  action  at  maintainable  irhererer  the 
damage  is  the  natwal  and  probable,  though  it  be  not  the  neoessarj 
conseqvenee  of  the  wrongful  aet  of  the  defendant  A  thing  cannot 
be  sold  unless  thers  u  a  bajrer ;  but  that  does  not  relieve  the  seller 
from  lesponsibilitj  in  selling  it,  if  it  is  a  thing  which  ought  not  to 
be  sold.  Besides,  special  demurrers  are  abolished,  and  objections 
like  the  abore  are  oolj  suited  to  the  time  when  such  demurrers 
were  allowed.  It  is  true  that  when  s  statute  creates  an  ofliBnce  and 
impoees  a  penaltj,  no  other  punukwuni  eicept  that  penaltj  can  be 
inflicted ;  but  that  does  not  affect  eivU  proceedings  bj  an  injured 
party. 

Magwumd^  in  replj,  obeerred  that  the  allegations  in  the  indict* 
men!  in  Reg  t.  Ajmoii  differed  widelj  from  those  in  the  present 
decUration ;  and  referred  to  CmwiU  ts.  W0Hk^  6  £1.  &  BL  840, 
as  an  autheri^,  that  in  answer  to  an  action  for  bodily  injury  caused 
bj  a  breach  of  duty  on  the  pari  of  the  defendant,  it  is  a  defence^ 
that  although  the  defendant  was  guilty  of  the  breach  of  duty«  the 
pUmtifl^  knowmgly,  wilfully,  and  contrary  to  the  command  of  the 
defendant,  committed  the  aet  which  was  the  direct  cause  of  the 
i^juiy. 

Cur*  mh.  fvft. 

Judgment  was  now  delirered  as  follows:— 

Pollock,  C.  B.— ^me  members  of  the  court  think  that  the 
declaration  in  this  case  is  bad,  on  the  ground  that  it  docs  not  state 
sulScient  to  show  a  cause  of  action  against  the  defendant.  It  states 
that  a  certain  horse  wu  glandered,  that  the  defendant  knew  that, 
and  the  pUintiff  did  not;  that  the  defendant  sold  the  horee  to  the 
plaintiit^  and  the  plaintilf  bought  it  There  is  no  fraud  or  mis  repre- 
sentation charged  against  the  defendant,  nor  is  any  warranty  alleged. 
My  brothers  Martin,  B/arawell,  and  Channel],  think  the  declaration 
docs  not  disclose  a  sufficient  dause  of  action,  so  as  to  justify  us  in 
pnag  judgment  for  the  plaintifL    And  although  I  hare  some  doabi 
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on  the  wliolo  matter,  for  iIm  roiMD  ttist  I  think  thert  bmj  bo  ao«o 
question  whether  the  ule  of  a  glandered  horse  b  not  b  itself  an 
illegal,  as  it  eertainlj  is  an  improper  aet,  still,  o«  the  pleadings 
before  the  eonrt,  I  am  not  prepared  to  dissent  from  the  opinion  of 
mj  brothers,  and  therefore  eonsider  Judgment  should  be  given  for 
the  plaintiff. 

Martin,  B.*-This  is  a  demurrer  to  a  declaration.  The  material 
fsets  sllegc<1  are,  that  the  defendant  was  possessed  of  a  horse  which 
he  knew  had  the  disease  of  glanders ;  that  he  eansed  it  to  bo  put  np 
for  sale  bj  anetion  at  a  horse  repository,  and  the  plaiotiff  pnrehased 
it,  beliering  it  to  be  sound,  and  sustained  danmgea  in  eonsequenoe 
of  his  becoming  possessed  of  it. 

The  arguments  in  support  of  the  declaration  were— first,  that  by 
^  the  stat«  16  k  17  Viet  e.  62,  continued  by  the  19  &  20  Tict  c 
101,  it  is  illegal  to  sell  a  glandered  horse;  but  this  u  not  so.  It  is 
illegal  to  knowingly  bring,  or  attempt  to  bring,  a  glandered  horse 
for  sale  into  any  market,  fur,  or  other  open  or  public  place  where 
animals  arc  commonly  exposed  for  sale ;  but  there  is  nothing  in  the 
statute  to  enact  that  a  single  sale  of  such  a  horse  is  prohibited ;  and 
there  b,  I  think,  nothing  in  this  declaration  to  show  that  this  horse 
was  brought  to  bo  sold  in  such  a  place.  It  is  alleged  that  he  was 
caused  to  be  sold  by  the  defendant  by  auction,  at  a  horse  repository ; 
but  there  does  not  seem  to  me  a  sufficient  allegation  that  this  place 
was  such  a  public  place.  The  placo  contemplated  by  the  statute  is 
apparently  a  place  open  for  the  public  to  sell  and  buy  horses ;  such 
Ruction  marts  as  TattersallV  or  Aldridge's  may  be  such  places,  but 
a  horse  repository  is  not  necessarily  such  a  place ;  and  for  all  that 
appears  in  the  declaration,  it  may  hare  been  a  place  rotendcd  for 
the  salo  of  diseased  horses* 

There  was  no  authority  of  any  kind  cited  to  show  that  it  is  illegal 
at  common  law  to  sell  a  glandered  horse.  Surely  such  a  horse  may 
be  sold  for  the  purpose  of  being  destroyed—- the  skin  must  be  worth 
somethings  and  I  am  not  aware  that  the  carcase  is  not  useful  for 
the  ordinary  purposes  for  which  horse-flesh  and  the  other  parts  of 
the  dead  horse  are  used.  The  case  of  Jleg.  v*  Jftnion  (1  Dears. 
C.  C.  24}  was  relied  on,  but  the  offence  there  wu  the  taking  the 
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duelled  hone  ioto  a  public  p1aee»  and  there  is  notbing  in  that  case 
to  show  that  the  simple  sale  of  soeh  a  horse  is  illegaL  Another 
ease  cited  was  3fay  t.  Burdett,  (9  Q.  B.  101,)  bat  I  do  not  think 
the  principle  of  it  bears  upon  the  present ;  for  it  is  quite  consistent 
vith  ever/thing  arerred  in  this  declaration  that  the  defendant  told 
the  anctioneer  that  the  horse  was  glandered,  and  to  sell  him  as  snch » 
and  indeed,  that  the  plaintiif  maj  hare  been  to  told,  but  that,  rely- 
ing upon  his  own  judgment,  he  beliered  the  horse  was  sound,  not- 
withstanding he  had  notice  that  the  horse  was  unsound. 

The  declaration  is  in  %  form  entirely  new ;  and  without  the  least 
desire  to  return  to  the  system  of  special  demurrers,  I  think  that 
where  there  is  a  well-known,  plain,  simple  and  intelligible  form  for 
stating  causes  of  action  in  reupect  to  sales  of  animals,  any  deviation 
from  it  ought  to  be  narrowly  watched,  otherwise  one  meaning  will 
be  alleged  to  belong  to  the  pleadings  when  they  are  demurre<l  to, 
and  another  when  the  issues  joined  upon  are  being  tried  at  NiAi 
Prius.  In  my  riew  of  the  law,  when  there  is  no  warranty  the  rule 
careat  emptor  applies  to  sales ;  snd  except  there  be  deceit,  either 
by  a  fraudulent  concealment  or  fraudulent  misrepresentation,  no 
action  for  unsoundness  lies  by  the  vendee  against  the  Tender  upon 
the  sale  of  a  horie  or  other  animal. 

Braxwell,  B.— I  understand  the  plaintiff  to  make  out  his  case 
thus— the  defendant  did  an  unlawful  act,  and  that  act  csused  me 
damage.  Now,  the  act  of  the  dcfemlant,  stated  by  the  plaintlffy 
and  supposed  to  be  unlawful,  is  causing  a  horse  to  be  sold  by  auo- 
tion  at  a  horse  repository,  the  horse  being  glandcred,  and  tlis 
defendant  knowing  it.  I  am  of  opinion  that  chows  no  illegulity 
within  the  sUtute,  as  I  think  the  ''public  r*lsce*'  in  the  16  &  }''  Vict, 
e.  C2,  s.  1>  means  a  place  to  which  the  public  hare  a  right  to  come, 
as  a  fair  or  market,  which  this  horse  repository  »  not  stated  to  be, 
and  probably  was  not.  For  a  similar  reason  I  think  no  offence  at 
common  law  is  shown— I  know  of  no  prohibition  of  merely  selling  a 
glandered  horse. 

But  assuming  that  the  declaration  shows  an  unlawful  act,  I  am 
also  of  opinion  that  no  damage  flowing  from  it  b  stated.  The 
damage  is  stated  thus :— ^'  The  plaintiff  believing  the  horse  to  be  in 
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s  bealtlij  ftotei  bemme  ili«  pnrehoMr  tlMreofy  t&d  ptid  tbcrtfor, 
Mi4  Um  boTM  VM  vtterl/  wortUett,  and  die  plttntyTpaid  a  Teteri- 
aarj  •nrgeoo  for  ezMnimag  the  bonei  tnd  ta  eonseqvenee  of  tbe 
hone  being  put  into  s  ttahle,  another  horte  bectme  infected  mnd 
died,  and  the  plaintiff  wae  obliged  to  pay  for  endeaToring  to  care  it.** 
It  ii  to  be  obeerrcd,  that  eoniiitentlj  with  this  the  defendant  may 
hare  told  the  plaintiff  that  the  hone  wu  glandered*  Bat  mj  bro- 
ther Hayei  ao  bdignantlj  laji  that  that  remark  loiti  rather  the 
daji  of  epeeial  demnrrer  than  the  preeent  time,  that  I  will  aMnme 
merely  that  the  defendant  committed  no  frand,  thoogh  I  not  ace 
why,  if  this  action  is  maintainable,  it  wonld  not  be  thoogh  the 
defendant  had  told  the  plaintiff  the  horse  was  glandered,  as  the  act 
of  exposing  to  aale  woald  hare  been  eqnally  illegal,  and  the  damage 
weald  as  mnoh  hsTO  resolted  from  it.  Bat  how  does  the  dam«ge 
flow  from  the  act  complained  of?  In  truth,  it  all  flows  from  the 
plaintiff  boying  the  horae  and  dealing  with  it  as  he  did.  Had  he  not 
bought  it  he  would  hare  sustained  none  of  the  losses  he  complains 
of.  Having  bought  it,  had  he  thought  fit  at  once  to  kill  it,  he  would 
have  sustained  no  lorn  but  his  first  loss.  But  his  buying  it,  and 
desling  with  it  as  he  did,  are  entirely  his  own  acts,  and  not  the 
result  in  any  sense,  certainly  not  the  natural  or  neceaaary  result,  of 
any  act  of  the  defendant  The  plaintifl^  therefore^  m  my  opinion, 
fails  in  both  his  propositionsy  and  there  must  be  judgment  for  the 
defendant. 

But  it  may  be  sud,  that  though  no  indictable  offence  is  shown, 
yet  that  a  sde  of  a  glandered  horse,  knowing  it  to  be  so^  gives  a 
right  of  action  to  a  buyer  ignorant  of  the  defect.  In  considering 
thiS|  it  is  to  be  borne  in  mind  that  no  fnud  of  any  sort  is  to  be 
assumed,  no  suppression  of  the  marks  of  the  disease,  or  other  falsity 
or  concealment ;  and  it  is  said  that  if  this  were  not  so^  many  thingi 
with  most  mischicTous  defects  not  apparenti  might  be  knowingly  sold 
to  innocent  purchasers.  But  in  truth  the  buyer  knows  of  the  pos- 
sible existence  of  the  defect,  or  he  does  not  If  he  does,  he  has  ao 
right  of  complaint  if  he  chooses  to  purchase  without  a  warranty; 
and  if  he  does  aot^  he  oiight  not  to  be  any  better  off  for  his  igno- 
rance* .  In  shorty  the  rule  cuTcat  emptor  as  reasonably  appliss  to 
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the  sale  of  a  glandcred  horse  m  to  any  other  caee.   I  am  of  opinion, 
therefore^  that  the  defendant  is  entitled  to  judgment 
Judgment  for  the  defendant. 


In  the  CtmH  of  Chaneay,  April  29, 1857. 

[Bcfora  tli«  Lomo  Cbasceuos  (Lord  CKAWObn)  tad  tk«  Lobm  Jevncsf.] 

TBX  USIVEBflmr  Of  LONOOJf  m.  TAMOW. 

1.  A  Wqiievt  far  tlM  fonndiBg.  MUbllshiDf,  iDd  vphoMIng  •«  mIbbI  nnfttory 
iattUatioo  vitlilB  b  mUo  of  dllior  Wottailaitar,  Soalliwork,  or  DuUIb,  for  InTtttl- 
gotiBg,  tittdjlag.  BBd,  wiChoBiehBrgo  boyood  iBiBodUtoospoBMf,  oadoBTorlug  to 
CBTO  BMlBdito,  diitompora,  wid  b^Brloo  obj  qoBdnipodo  or  bMi  BteAil  to  mbb 
wukj  bo  (SMBd  nbjoct  to-~IIold  to  bo  b  goo^  cborlublo  boqoiol  ullbia  tho  bmbb* 
lag  of  tko  otBtBto  of  EHsoboUi. 

2.  SoQiblo,  that  bad  tbo  bc<|Bott  beoa  bod,  to  iaipljlag  tbo  parebiM  of  load  oear 
Woftaiarter  or  floathwork,  oad  thoreforo  violotlag  tbo  Morlmala  Aot,  tbo  oplio-i 
for  Iho  tnutooi  to  toUblMh  tbo  iattitatioB  Ib  Irolaad,  wboro  tbo  ototato  of  aort- 
■uia  dooo  oot  appl/,  would  bBTO  proToatod  tbo  bcquott  tnm  bolag  larolid. — Ptr 
tbo  lord  CbaaeoUor. 

This  was  an  appeal  from  the  decision  of  Sir  J.  Romilly,  M.  R., 
(2  Jur.,  K.  S.,  1125,  where  the  will  of  Thomas  Biowv,  on  whoee 
bequest  the  questions  arose,  is  fully  set  out.)  The  questions  were, 
whether  the  ohjeets  of  the  testator's  benevolenee  could  be  good 
objects  of  a  charity,  and  whether  the  will  did  not  violate  tho  Mort- 
main Act.  The  bequest  was  of  20,0007.  of  ZL  per  cent.  Consols  to 
the  chancellor,  Tiee-chancellor,  and  fellows  of  the  UnlTcrsity  of 
London,  and  their  iuecessors  in  the  said  Unirersitj,  and  all  residue 
of  personal  property  not  consisting  of  lands,  houses,  or  other  real 
estate,  and  belonging  to  the  testator  at  the  time  of  hb  decease,  "  for 
the  founding,  establishing,  and  upholding  an  institution  for  investi* 
gating,  studying,  and,  without  charge  beyond  immediate  expenses, 
endearortng  to  cure  maladies,  distempers,  and  injuries  any  quadrupeds 
or  birds  useful  to  man  may  be  found  subject  to ;  for  and  towards 
which  purpose  of  founding,  establbhing,  and  upholding  such  animAl 
sanatorj  institution^  within  a  mile  of  either  Westminster,  Soathwark^ 
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or  DabltD,  m  maj,  »t  tlie  time  for  making  s  dcdtion  m  to  locality 
by  the  ehanocDor,  Tioe-ohaiieollor,  and  fdlowf  Ibr  tlio  time  bomg  of 
the  Univerttty  of  Londoo,  or  the  goToming  migority  thereof,  bo 
then  thought  moot  eonabtont  and  eipedient,"  4o.  The  Maater  of 
the  Rolla  dedded  that  it  waa  a  good  ohaHt/,  and  decreed  iu  faror 
of  ita  eatabliahmcnt.  Againat  that  deereo  the  next  of  kin  of  the 
teatator  appealed. 

AmphUU^  {R.  Pahmtr  waa  with  him),  for  the  plaintifla,  the  Lon* 
don  Uoivenity,  contended  that  it  was  a  good' charitable  object; 
and  that,  there  being  the  option  of  founding  the  charitj  in  Engknd 
or  Ireland,  the  mortmain  atatnte  waa  oat  of  the  qveation,  aa  it  did 
not  apply  to  Ireland ;  and  farther,  that  aa  the  legacy  coidd  bo 
applied  on  a  aabaiating  inatitation,  it  waa  not  neceaaary  to  parchaae 
land  for  the  eatabliahmcnt  of  the  institation.  {Sorruly  to.  HMmm^ 
9  Mod.  221 ;  Edward*  va.  Hnl^  11  Hare,  1,  6  Do  G^  Mac,  k  G. 
74 ;  S.  0.,  1  Jar.,  K.  S.,  1189 ;  TKm  Majfor  rfFavenham  va.  Jt^der^ 
6  De  G.,  Mac,  &  G.  8o0 ;  S.  G.,  18  Jar.  587 ;  Xoi^atojf  vc  iSiiiiH- 
•oih  1  Dru.  28;  In  re  Clancy^  16  BcaT.  225;  Thi  Ckurek  Build- 
ing Society  vc  Barlow^  8  De  G.,  Mac,  k  G.  120;  The  Att^nuj^ 
Qcnend  TS.  Williame^  2  Cox,  887). 

Selwyn  and  Pearecn  appeared  for  the  XJniverMty  of  Dablin. 

The  AUorney'Otntral  and  Wiekenej  for  the  Crown. 

Cairne  and  Cetien^  for  theappellanta. — Firat,  thia  b  not  a  charity 
within  the  decided  oaaec  Secondly,  if  it  bo  a  charity,  it  ia  within 
the  Mortmain  Act.  Firat,  there  is  nothing  to  stamp  thia  beqoeat 
with  the  character  of  a  charity,  anleaa  it  be  the  worda  '^  vaeful  to 
man;"  it  io  mere  benevolence  to  animals,  and  in  terms  moch  too 
Tagae,  as  it  mast  apply  to  all  animals,  as  they  most  all  bo  preaamod 
to  bo  aseful  to  man.  In  Browne  to.  YeaU^  7  Yea.  60,  note,  the 
bequest  was  for  the  purchase  of  books  which  might  have  a  tendency 
to  promote  the  interests  of  virtae  and  religion,  and  the  happinoM  of 
mankind,  and  yet  it  waa  declared  not  to  bo  a  charity.  Surely  audi 
a  beqceat  aa  that  was  more  likely  to  promote  the  benefit  of  mi;.nkind 
than  the  present.  If  such  an  establishment  as  the  present  be  founded, 
the  rich  are  more  likely  to  bo  benefitted  than  the  poor.  }lwrke  vs. 
TU  Bieliop  </  Durham,  9  Yea.  406 ;  The  AUamey-General  vs. 
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Tkt  UmherdmBkeni*  Omfomy^  1  Mj.  k  K.  120.  Hero  the  objeet 
of  the  tcstfttor  it  eipwcd  cletrl j  to  be  mere  henmfofemci  to  Aiiimais ; 
an4  we  eBboiit  that  this  objeet  cannot  be  restricted  to  cAaritahle 
parposes.  This  wet  eipresslj  decided  in  Jarnm  vs.  Allen^  8  Mcr. 
17.  To  be  n  cfaaritj,  it  most  be  for  pvrpoees  within  the  mesning 
of  the  sutnto  of  Elisabeth.  Secondly,  this  bequest  ekerljr  points 
to  the  establishment  of  sn  institution  in  a  particnlar  locslity ;  and 
sndi  a  porpose  cannot  be  effected  without  the  purchase  of  land. 
The  AUotntjf-Gtneral  vs.  IluU^  9  Hare,  647 ;  Dunn  vs.  Bowna$^ 
1  Kaj  it  J.  696;  2%e  Attomey-Gtnertd  n,  Bodgum^  15  Sim.  146. 
But  then  the  other  side  saj  that  there  is  an  option  to  found  the 
institution  in  Ireland,  where  the  Mortmain  Act  does  not  apply. 
There  are  two  answers  to  that— first,  the  c  Ject  of  that  is  nothing 
more  than  as  if  the  testator  had  dii  eeted  the  money  to  be  laid  out 
on  land  already  in  mortmain ;  but  in  such  a  ease  there  must  be  an 
•xprest  direeUoQ  by  the  testator  that  the  money  is  to  be  expended 
on  land  in  mortmain.  Gifdei  m.  Hohmm^  8  My.  it  K.  517*  But 
here  there  is  no  such  direction,  for  there  b  the  option  to  the  trustees. 

Should  the  decinon  of  the  court  be  against  us  on  both  points, 
still  we  submit  that  the  next  of  kin  are  entitled  to  their  costs. 
Moggridge  vs.  TkacJnoeU^  7  Yes.  86. 

In  the  course  of  the  argument, 

Sir  J.  L.  KxiQBT  Brucb,  L.  J.,  remarked  that  any  bequest  for 
public  useful  purpose  was  a  charity. 

Sir  0.  J.  TuRXKB,  L.  J.,  mentioned  that  it  was  decided  that  a 
bequ<rst  for  building  a  bridge  was  a  good  eharity. 

loxD  CHA2tcsLLon,  (without  hearing  the  reply).— I  cannot  say 
that  I  hare  any  doubt  about  this  case.  Tw  j  objections  have  been 
raised.  One  is,  that  thb  is  not  a  charity.  Now,  what  is  ordinarily 
called  a  charity  has  sometimes  giYOu  rise  to  Yery  difficult  questions ; 
but  I  think  those  questions  hare  generally  turned  upon  the  p^nt, 
whether  the  object  of  the  testator  has  been  too  regue,  as  in  a  gift 
to  the  poor,  and  equlTulent  expressions,  it  has  been  difficult  for  the 
court  precisely  to  define  any  objeet  as  that  which  the  testator  dis- 
tinctly contemplated ;  but  when  the  testator  points  out  what  he  con- 
templated, and  that  which  he  contemplates  is  something  highly 
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benefidal  to  tbo  oommnnitj  at  large,  I  do  not  know  that  an/  ques- 
tion has  been  raised  as  to  whether  it  wu  within  the  statate  of  Elizv 
both  or  not  The  statute  of  Elizabeth  only  enumeratos  those  objects 
to  which  wellnlbposed  persons  hare  been  in  the  habit  of  dcTOting 
propertj;  but  the  objects  there  enumerated  are  not  to  be  taken  as 
the  only  objects  of  eharitj,  but  are  giren  as  instances.  If  that  were 
not  80^  a  cursory  glance  at  the  statute  has  satisfied  me  that  no 
hospital  would  be  within  the  statute,  because  the  only  allunon  is  to 
the  cure  of  sick  soldiers  and  mariners.  Nobody  efer  doubted  that 
that  was  only  put  as  an  instance  of  those  objects  to  which  pious  and 
well-dispcsed  persons  had  theretofore  deroted  their  property.  The 
courts  hare  always  looked  to  objects  of  the  same  nature  as  those ; 
and  I  cannot  entertain  for  a  moment  a  doubt  that  the  establishment 
of  an  hospital  in  which  animak  which  are  useful  to  mankind  should 
be  properly  treated  and  cured,  and  the  nature  of  their  diseases 
inrestigated,  with  a  view  to  public  adrantage,  is  a  charity ;  and  the 
doubt  which  is  raised  cannot,  I  think,  be  entertained  for  a  moment 
by  any  rational  mind ;  and  so,  Lunderstand,  thought  the  Master  of 
the  Rolls*  It  is  said  that  this  would  extend  to  all  animals,  and  Mr. 
Cairns,  illustrated  it  in  this  way.  He  said  there  is  now  prorailing 
ft  disease  amongst  grouse.  I  do  not  think  they  would  come  within 
the  terms  of  this  charity,  for  I  think  the  testator,  when  he  speaks 
of  animals  useful  to  mankind,  means  domestic  animals.  That  u  the 
reasonable  interpretation  of  it.  But  if  he  did,  I  should  not  at  all 
say  that  it  would  be  a  bad  charity,  except  that  you  could  not  catch 
them,  and  so  you  could  not  iuYestigate  the  mode  of  curing  them. 
But  as  to  animals  which  are  ordinari^  kept  for  use  and  amusement, 
that  an  establishment  which  could  bo  effectual  to  cure  diseases 
amongst  them  would  be  a  good  charity  is  a  matter  upon  which  I 
entertain  no  doubt  whatOYcr.  I  do  not  entertain  a  doubt  that  it 
would  be  a  good  charity  if  you  could  establish  an  institution  for 
investigating  and  renoving  the  causes  of  the  potato  disease,  or  of 
tho  vine  disease,  and  anything  that  would  tend  to  the  improvement 
of  vegetables.  If  any  theory  were  to  arise  from  it,  I  have  no  doubt 
that  that  would  be  a  most  beneficial  establishment  for  mankind  In 
generaL    A  hospital  audi  as  the  one  proposed  slready  exist^^tho 
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Veterinary  Collego,  where  thej  cure  not  onlj  hones,  bnt  all  aBimaU 
of  a  domettie  nature ;  and  that  the  establUhnent  of  an  inetitfttion 
haTing  thoee  objects  in  Tiew  is  a  good  charitj  within  the  neanbg 
of  the  statute  of  Eliiabeth,  is  a  point  upon  which  I  entertain  no 
doubt  whaterer.  There  b  more  plaustbilitj  in  the  argument  that 
this  charitj  is  Toid  under  the  Statute  of  Mortmain,  because  it  is 
said  it  points  to  a  foundation  which  requires  the  purchase  of  land* 
I  think  it  is  a  eomplote  answer  to  that,  that  it  points  only  to  the 
purchase  of  land  either  in  the  neighborhood  of  London  or  in  the 
neighborhood  of  Dublin— that  neighborhood  of  Dublin  not  havbg 
boon  inserted  at  all  fraudolentlj  to  save  the  operation  of  the  statutCi 
because  I  collect  from  the  will  that  this  gentleman  was  ^  resident 
himself  in  Dublin.  He  speaks  of  his  Irish  stock,  and  is  evidentlj 
a  person  to  whom  the  usages  of  societj  in  that  country  were  entirely 
familiar.  He  therefore  gives  the  option  of  having  that  establishment 
either  in  London  or  in  Dublin ;  and,  putting  it  at  the  worst,  he  can- 
not be  held  to  have  said  more  than  this — ^it  shall  be  established  at 
one  of  two  plaoes,  thinking  both  of  them  lawful ;  whereas  only  one 
b  lawful.  Then  as  to  the  doctrine  of  that  case  of  SorrUhjf  vs.  Hol* 
tfff,  before  Lord  Hardwicke ;  there  have  been  innumerable  other 
cases  where  a  testator  has  given  an  option  to  trustees  to  invest 
property  in  one  of  two  ways,  the  one  lawful  and  the  other  not,  and 
it  has  never  been  held  that  the  Statute  of  Mortmain  interfered  with 
the  validity  of  that  bequest.  I  do  not  wuh  to  commit  myself  to  say 
that  if  there  had  been  no  such  allusion  to  Ireland  thb  would  have 
been  bad,  bnt  I  am  not  at  all  clear  that  the  establishment  of  such  a 
sanatory  institution  as  necessarily  implies  the  acquiring  of  land, 
would  vitiate  the  gift  under  ibe  Statute  of  Mortmain.  It  appears 
to  me  so  entirely  correctly  decided  by  the  Master  of  the  Rolls,  and 
th«  appeal  so  thoroughly  without  foundation,  that  it  must  be  dis- 
missed, with  costs. 

Sir  J.  L.  K51QHT  BftUCE,  L.  J.— I  have  no  recoUcciiun  of  an 
appeal  more  unjustifiable,  or  more  plainly  void  of  sense  and  reason; 
and  were  it  not  dismissed  with  costs  it  would  be  privately  uiyusti 
and  mischievons  against  the  public 

...SirCl  J*  TlwllB»  L.  J«-^  have  nothing  to  add  to  what  has 
fidlen  fruB  the  reat  of  the  oourt.— JfipeaZ  Jwmtsssd^  wUk  eosto,    * 
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*  Jk  tks  VU^-C^nedUr  W^od^i  Onuri,  ApHl  18»  1857. 


for  lw«lf«  «MM«ttUT«  BlgbU,  MMMOflaf  M  »  •tttola  4aj,  itlpaUtlaf  tk«t  kit 
■livvld  bt  At  liberty  dtrlag  Uom  bIi^  to  porfWrn  (MMBg  •Unt  tharMten)  tkrM 
vbleli  v«r«  MUMdi  toil  tli««  vm  ••  tipr«n  ttadlHwi  ttwt  h.  dmiM  ati  Ml 
•iMwbffr*  4«riaf  Ik*  Hrtlft  Bl|^lii  Om,  Ike  tppiMMk  tf  Ike  4aj  appolatod  tor 
— iw— If  ikt  mfagwMBi*  D.  dMlMvd  Ikttt  k«  WMUtaljMl  to  t  ptoee  whtofc 
M«ia  B«l  b*  prod— J  M  W.'t  lk«ftlr*  i  m4  vkw  told  tk«l  vm  faipMrfbto,  dteto««d 
tkat  k*  voidd  Ml  Ml  Al  all  for  W.,  Md  adTwUMd  klwOr  to  Ml  fti  SMlhtr 
IbMtr*  m  tk«  Bif bl  »ppoiattd  for  tkt  wmMOWMl  tf  kis  tagHtiat. 

Iltid,  Itou  HI  I^JvMttoB  Hlfkl  k«  gTMtod  to  prtfwl  D.  Mltag  dwlnc  *fc« 
tvtiT*  »lgkto«lMj«|]itrtbMtrtdartogdMordia«ykMnalwktok  W.li  IkMli* 
forynblto 


The  bin  in  this  fait  WM  filed  for  the  pvpoee  ef 
injunction  to  restrain  tlie  defendant  Charles  IKIlony  firom 
or  committing  anj  breach  of  Jan  agreement^  wherebj  he  had  stipu- 
lated with  the  plaintiff;  the  lessee  of  Sadler's  Wells  Theatre,  to  play 
for  tweWe  nights  at  Sadler's  Wells  Theatre,  and  from  acting  or 
playing  at  Dniry-lane  Theatre,  or  any  other  theatre  or  pUce^  irith* 
out  tho  sanction  or  permission  of  the  pl^tiff.  The  agreement  was 
contained  in  a  letter  to  the  plaintil^  signed  by  the  defendant^  and 
in  tho  following  terms  :— 

^Theatre  Boyal,  Lyoenm,  April  8, 1857. 

**  My  dear  Sir,— I  agree  to  play  for  yon  al  the  Sadler's  WeUs 
Theatre  for  twelve  consecntive  nights,  eommenoing  Monday,  April 
20, 1867 ;  that  provided  I  proride  Mr.  Barrett  to  play  the  old  bsoq 
in  the  pieces,  yon  wiU  allow  me  a  dear  half  of  the  gross  receipu, 
'  after  yon  have  deducted  20t  per  night;  prorided  also  that  I  plaj 
among  my  pieosa  the  characters  of  William  Tell,  Eolla,  mnA 
Ingomar/' 

The  bill,  the  statemenU  in  #hich  were  substantiated  hj  an  nJUda. 
vit  of  the  plain^  alleged  that  the  plaintiff  had  incmrred  *— Mridgr 
able  expense  in  making  preparations  for  the  pertemanoe  of  tbe 
defendant  at  Sadler's  Wdls;  tha  be  had  engaged  other  aetors  to 
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act  vitli  Um  defendAAt  la  Um  pMon  nentiODttl  in  the  ftgrcement ; 
that  ka  vaa  readj  a&d  williag  to  perfana  the  agreement  on  his  part ; 
tliat  «paii  the  IMk  Apni  the  dcfendanty  through  an  agent,  had 
infontd  the  plaintiff  that  he  voald  act  Virginiaa  at  Sadler's  Wellt 
ott  tha  areang  of  the  SOth  April,  and  declined  to  act  in  an j  other 
plaj  that  arcBiag:  that  Virgintus  waa  a  plaj  in  five  acta,  and  that 
the  plaintiff  waai  aa  the  defendant  well  knew,  predaded  bj  hia  eon- 
tract  with  the  kaeor  from  producing  fire-act  pla  ji  at  that  theatre : 
that  on  tha  IGth  April,  the  defendant  posittYclj  itated  to  the  plain* 
tiff  that  ha  waold  not  play  at  Sadler's  Wells  Theatre  on  the  erening 
of  tha  20th,  and  that  ha  intended  to  plaj  at  Dmry-lane  Theatre 
during  the  hoars  of  tha  parforaianae  at  Sadler's  Wells  Theatre*  A 
plaj  bill  af  Dmrj-lano  Theatre  waa  produced  as  an  exhibit,  wherein 
the  delendant  waa  advertised  to  plaj  in  Macbeth  at  that  theatre  on 
tha  aveniag  ^  the  20th.  Leave  to  aerva  nodee  af  notioii  for  the 
18th  April  had  been  obtained  from  the  Vice-Chancellor  the  daj 
before. 

CUmeml  Smtmtt^m  now  moved  for  an  injunction  in  the  terms  of 
tha  bill,  having  on  the  previoua  daj  obtained  special  leave  for  that 
parpoaa.  The  defendant  did  not  appear.  An  affidavit  of  service 
of  the  leave  to  move  thus  obtuned,  was  produoed.  He  cited  LumUy 
va.  IFtf^er,  1  Da  G.,  Mae.,  k  O.  601,  in  the  agreement  in  which 
caae,  however,  there  waa  an  express  negative  stipulation  to  abstain 
from  perfonmng  at  other  theatres;  but  Lord  St.  Leonards  p.  CI 8 
intimated  hia  opinion  that  even  in  the  absence  of  such  a  negative 
atipnlation,  a  person  who  had  stipukted  to  perform  at  a  particular 
theatre  might,  although  the  agreement  was  of  such  a  nature  that  the 
eoort  could  not  enforce  its  specific  performance,  be  restrained  from 
excenting  engagements  manifestlj  incompaUbla  with  the  spirit  and 
tme  meaning  of  hie  agreement* 

Sir  W.  P.  Wood,  V.  C,  thought  that  the  words  of  Lord  St. 
Laooarda  were  siflieientlj  strong  to  Justifj  his  making  an  order  in 
the  praaent  case,  and  granted  an  injunction  reatraining  the  defend- 
ant from  aetbg  at  anj  other  plaoa  than  the  plaintiff's  theatre 
dning  tha  Ofdinarj  hovra  of  performance  there  for  twelve  consecn- 
tiv<a  nights^  eommeadng  on  the  20th  AprQ,  tha  plaintiff  undertaking 
to  abide  bj  ndi  order  aa  to  damagaa  aa  the  aovrt  mfjA 


176  CAHILL  vf.  PAW80K. 

In  tke  Oiwri  qf  (Ummen  JPUoi,  Jutif  4, 1857. 
OABUb  m,  DAwaoff. 

Whtn  HI  •fiBl.vho  bMrteelTcd  laatnotiMMfroailiiipriBfllpalto  «ff«et  %  poB^  «f 
iMonAM,  MBployt  a  tUrd  pcnos  for  that  pmrpMOb  vho  ftti  tkc  poUey  tfMtod 
tiiroagk  bit  own  broktr,  bat  ihovt  to  him  si  Ui«  timt  tli«  InstrwdftM  vhiek  tb« 
principal  h*d  glfea,  th«  broktr  hu  no  right  to  rvlmbi  Um  aom^  ho  ai«j  roectvo 
oador  tho  poUqr,  «poa  t  lou  ocewriDg,  tgainoi  a  dtU  dat  to  hia  fron  labh 
third  ponoa ;  aad  tooh  rotoatloa  hoiag,  th««fera,  aalawM,  wOl  aoi  givo  tho 
priaoipal  aay  ri|^t  oC  aotioa  agalaot  hit  agoat  la  looofor  tho  whola  aaooat 
loooivod  b/  iho  brokor  aador  tho  poUoj. 

Qaoro,  vbolhor  aa  agoat  oaplojod  bj  hio  priadpal  te  offoct  a  poU^  of  iaaoiaaoo  li 
UbUo  Ibr  a  broaoh  oC  hio  dutj  ao  agoat  if  ho  onpkgr  aaochor  p«aoa  to  g«i  ^ 
poUoj  offootod  hj  a  poQqr  brokor  ? 

This  vu  an  mUoii  bj  the  execnton  of  Lucia  Beck,  agunst  the 
defendant  aa  hia  agent,  for  not  properly  inanring  %  cargo  of  fmit 
according  to  tho  inatmotions  of  hia  principal.  The  first  count  stated 
that  tho  defendant  waa  retained  bj  the  testator  Bock,  aa  agent  for 
reward,  to  effect  a  good  and  available  insoranoe  on  a  certain  cargo 
of  oranges  shipped  by  the  testator  to  tho  defendant  for  sale  or 
return,  upon  the  terms  that  tho  defendant  should  use  due  and  rea- 
sonable care  and  diligence  in  and  about  effecting  the  aaid  insurance, 
and  in  taking  all  necessary  steps  to  enable  the  said  testator  to  obtun 
payment  of  the  moneys  vhich  might  become  due  in  the  erent'of  the 
loss  of  the  cargo  by  any  of  the  perOs  insured  against,  and  ahould, 
in  the  OYcnt  of  the  inabiUty*of  the  defendant  to  effect  the  aaid 
insurance,  giro  notice  thereof  to  the  testator  within  a  reasonable 
time  in  that  behalL  Breaches — ^first,  that  the  defendant  did  not 
use  due  and  reasonable  care  and  diligence  in  effecting  the  said 
insurance ;  secondly,  that  he  did  not  give  tho  testator  or  the  plaia- 
tifls  notice  of  his  inability  to  effect  the  same ;  and,  thirdly,  that  he 
did  not  use  duo  and  reasonablo  care  and  diligence  in  and  about 
taking  the  steps  neceaaary  to  enable  the  testator  and  the  plaintifis 
to  obtain  payment  of  the  moneys  due  in  respect  of  the  Ices  of  the 
cargo  by  the  perils  inaured  against  There  were  also  eounta  for 
money  had  and  reoeived,  &e.  The  defendant  pleaded,  inter  alia, 
pleas  traversing  tho  breaches  alleged  in  the  first  4iOunt^.lcaTe  and 
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liceMe,  and  also  a  plea  of  diichargo  before  breacL  At  the  trial, 
before  Willee,  J^  at  the  London  SitttngSf  after  Ililary  term  laet,  the 
following  facts  were  proved:  The  defendtnt,  who  resided  at  Lirer- 
pool,  and  to  whose  care  the  cargo  in  question  had  been  consigned, 
reoeired  a  letter  firom  the  testator  requesting  him  to  effect  an  insn- 
ranee  on  the  cargo.  The  defendant,  finiUng  that  the  preminm  for 
an  insara&ee  on  frnit  was  higher  in  Liverpool  than  in  London,  wrote 
to  Mr.  Lewis,  who  was  the  testator's  agent  in  London,  with  instme* 
tbns  to  effect  the  policy,  explaining  also  to  him  the  order  he  had 
receiTed  from  the  testator.  Lewis  employed  a  policy  broker  by  the 
name  of  Nail,  who  accordingly  effected  the  policy  in  Lewis's  name. 
This  was  communicated  afterwards  to  the  defendant,  who  subse- 
quently advised  the  testator  of  the  policy  having  bees  effected*  The 
vessel  was  damaged,  and  a  loss  was  sustained  on  the  cargo,  in 
fcepcct  of  which  the  underwriters  paid  the  sum  of  8262.  Thu  waa 
received  by  the  broker  Nail,  but  he  refused  to  hand  it  over  to  auT 
one,  claiming  a  set-off  against  Lewis  in  respect  of  premiums  which 
he  had  paid  for  him  on  other  policies.  There  was  some  conflict  of' 
eridenee  at  the  trial  as  to  whether  Lewis  showed  in  the  first  instanoe 
to  Nail  the  letter  of  instructions  which  he  had  received  from  the 
defendant.  The  opinion  of  the  jury  was  not  taken  upon  this  point, 
as  the  learned  judge  thought  it  immaterial,  being  of  opinion  that 
the  defendant  had  riolated  his  duty  by  employing  another  agent  in 
London  to  effect  the  insurance.  A  verdict  was  accordingly  entered 
§K  the  plabtiffs  for  the  full  amount  received  by  Nail,  under  the 
policy,  vis.  826t,  leave  being  reserved  to  the  defendant  to  move  to 
set  this  aside  and  enter  the  verdict  for  the  defendant  In  Easter, 
term  last, 

WHdif  Q.  C.J  obtained  a  rule  nisi  to  that  effect,  pursuant  to  the 
leave  reserved,  or  for  a  new  trial,  citing  Wettwood  vs.  BtU^  (4. 
Camp.  849;)  Snook  tt,  Davidoon^  (2  Gamp.  218;)  and  ifanoit  Vi* 
Eenderoon^  (1  East,  885.) 

Against  this  rule,  in  Trinity  term  last, 

SonynuM  (June  8)  showed  cause. — The  merchant  had  a  right  to- 
txpeot  that  the  insurance  would  have  been  effected  in  his  own  aame^ 
12 
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aad  It  vw  Uit  defendaiii't  dntj  to  h»Tt  doa*  lo ;  and  it  is  ralmiit* 
tad  that  tht  eonrespondenoe  whioh  afterwarda  pa«cd  between  the 
parties  does  aol  show  a  ratification  by  the  plaintiffs  of  what  the 
defendant  did.  It  is  said  that  the  plaintiffs  should  hare  sued  Kail ; 
bat  it  is  submitted  that  they  eoold  not  haTo  sued  him^  for  he  wu 
onlj  the  person  emplo/ed  bj  the  defendant's  agenti  and  there  was 
no  pririt J  of  eontraet  between  Kail  and  the  plainttfia,  or  their  testa- 
tor. {Sttv€n$  Ts.  Badeocif  8  B.  ft  Ad.  854 ;  Jrthnd  ?s.  Tkampionf 
4  C.  B.  149.)  The  other  side^  howerer,  will  eontend^  as  thej  did 
on  moTing  for  the  mle,  that  Kail  receired  the  inonej  under  this 
poliej  for  the  person  who  was  bterested  in  it,  and  whom  he  knew 
was  the  plaintifs'  testator;  but  that  turns  on  tho  question  whether 
Kail  knew,  when  Lewis  emplojed  him  to  effect  the  insurance,  for 
whom  Lewis  was  acting,  and  what  were  the  instructions  the  defen* 
dant  had  received  from  the  testator.  If  the  defendant,  howeTer, 
means  to  rel/  on  that,  he  should  at  the  trial  hare  required  the  mat- 
ter to  hare  been  left  to  the  jaiy,  and  it  is  too  late  now  to  set  it  np. 
besides,  supposing  the  plaintifis  might  hafo  sued  KaQ,  whj  should 
that  destroj  their  right  of  suing  also  the  defendant  7  Then  there  la 
;  a  count  for  monej  had  and  receiTcd,  so  that  if  the  mone^r  waa 
•received  bj  Kail  u  the  defendant's  agent,  it  is  the  aame  as  if  tho 
•defendant  had  himself  received  it,  and  he  is  therefore  liable  to  tho 
plaintifis  for  monej  reeeived  to  their  use. 

WilcU^  Q.  (7,  and  Tcndinwn^  (June  9,)  in  support  of  the  rule.— 
The  defendant,  it  is  submitted,  obtained  an  available  insurance  for 
the  pUintifis'  testator,  which  wu  all  that  he  was  bound  to  do  aa 
such  agent  That  it  was  an  available  insurance  which  he  obtained 
is  evident,  for  the  underwriters  paid  the  amount  of  the  loss.  Then 
the  next  charge  against  the  defendant  is,  that  he  did  not  take  tho 
necessary  steps  to  enable  the  testator  and  the  plaintiffs  to  obtain 
the  monej  so  paid  bj  the  underwriters*  [Oebbwbll,  J.^— Thai 
turns  upon  Whether  the  defendant's  letter  was  shown  bj  Lewis  to 
KaiL  That  was  not  determined  bj  the  jurj  one  waj  or  the  other ; 
and  though  it  wu  the  foundation  of  the  defendant's  case,  kia 
counsel  never  asked  it  to  be  left  to  the  jurj*]  At  tho  trial  Lewis 
stated  that  he  did  show  this  letter  to  KaO,  and  he  was  not 


CAimX  Tf.  DAW80H.  170 

rxamined  as  to  tkat,  the  plaintiffs'  coansel  eontcndiog,  that  notwith- 
tUDdiog  the  letter  wu  shown  to  Natl,  the  plaintiffs  were  still  enti* 
tied  to  recoTer.  After  the  opinion  expressed  hj  the  learned  judge, 
it  was  said  hj  the  plaintiffs*  counsel  that  there  were  no  facts  in  dis- 
pnte ;  and  ii  was  agreed  then  on  hoth  udcs,  that  as  there  was  there- 
fore nothing  to  go  to  the  jury,  the  question  of  liahili^  shonld  he 
left  to  the  eoort.  The  main  contention  hj  the  plaintilb  at  the  trial 
was,  that  the  defendant  shonld  not  hoTO  cmplojed  an  agent.  The 
wage,  howerer,  is  alwajs  to  emploj  a  hrokcr  to  effect  an  insnranoe. 
(1  Am.  Ins.  108.)  There  was,  therefore,  no  hreach  of  the  defen* 
dant's  datj  in  getting  another  person  to  procure  the  policj ;  nor 
were  the  plaintiffs  prejudiced  hj  this,  if  Nail  knew  Lewis  was  onlj 
an  agent  for  them,  u  the  cases  show  ho  could  hare  no  right  to  set 
off  the  deht  due  to  him  from  Lewis.  {Snook  ts.  DavidooHj  2  Camp. 
218 ;  Mana$9  ts.  BenderooHj  1  East,  885 ;  Uann  ts.  iWrstor, 
4  Camp.  60 ;  WeHwood  ts.  Btll^  Ih.  840.)  With  respect  to  the 
count  for  money  had  and  reeeiTed,  the  monej  nerer  wu  receircd  hj 
the  defendant,  in  fact ;  and  as  to  its  hsTing  heen  oonstructiTelj 
receired  hj  lum  through  the  hands  of  Kail,  the  answer  is,  that  it 
nerer  was  so  recciTcd  hj  him  to  the  plaintiffs'  use.    Our,  adv.  vulU 

Creswill,  J.,  (July  4,)  deliTored  the  following  judgment : — This 
was  an  action  brought  bj  the  plaintiffs,  as  executors  of  Beck,  a 
merchant  who  resided  at  Serille,  against  Dawson,  his  agent  at 
Lirerpool,  charging  the  defendant  with  negligence  in  effecting  a 
policj  of  insurance.  It  appeared  that  Beck  had  written  to  Dawson 
requesting  him  to  effect  a  policj  on  fruit.  Dawson,  thinking  it 
eould  he  effected  on  more  adrantageous  terms  in  London  than  in ' 
LiTerpod,  wrote  to  a  person  of  the  name  of  Lewis,  in  London, 
explaining  to  htm  the  nature  of  the  order  he  had  receired,  and  in- 
stmcting  him  to  effect  the  policj.  Lewis  cmplojed  a  policj  broker 
of  the  name  of  Kail  to  effect  the  same ;  and  there  was  a  cootroTersj 
at  the  trial  as  to  whether  or  not  Lewu  showed  this  letter  of  instruo- 
tions  to  KaQ*  Kail  effected  the  policj,  and  a  loss  hsTing  occurred, 
Kul  reoeiTed  the  monej  from  the  underwriters,  hut  refused  to  paj 
it  orer  to  Dawson,  insisting  on  a  lien  against  Lewis  in  respect  of 
premiums  doe  on  other  policies.    The  learned  judge  reports  to  ns 
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that  the  point  ai  to  showing  tho  letter  to  Kail  wu  not  decided  mt 
the  trial,  for  that  he  treated  it  aa  immaterial  whether  the  letter  was 
disclosed  or  not,  thinking  that  Dawson,  the  agent  at  Lirerpool,  had 
Tiolated  his  dutj  bj  employing  another  agent  in  LondoDy  and  that 
he  was  responsible  for  the  whole  amount  of  the  poli^.  There  ia 
some  difference  of  opinion  in  the  Court  as  to  whether  or  not  Dawion 
did  in  anj  waj  Tiolate  his  dotj  bj  transferring  to  Lewis  the  order 
to  effect  the  policj ;  bvt  all  the  Court  think  that  the  true  measure 
of  damsges  was  not  that  which  the  learned  judge  stated.  Thie  vns 
an  action  on  the  case  for  negligence ;  and  therefore^  if  that  letter 
was  exhibited  to  Kail,  Nail  could  acquire  no  right  to  retain  the  pro- 
ceeds of  the  policj  as  against  Lewis,  because  he  then  would  hare 
knowledge  that  Lewis  was  acting  onlj  aa  agent  for  Dawson,  nod 
that  ho  had  no  claim  against  him ;  and  consequcnti/  Kail's  reten- 
tion of  the  mono/  being  unlawful,  could  not  give  Cahill  a  right  of 
action  against  Dawson  to  recoTer  the  whole  amount,  although  Daw> 
son  might  be  liable  for  nominal  damages  in  respect  of  a  breach  of 
his  dutj  as  agent.  That  question  cannot  be  decided  unless  we  first 
ucertain  whether  the  letter  of  instructions  was  exhibited  or  not ; 
and  therefore  there  must  be  a  new  trisL  It  being  an  important 
question  on  the  law  of  agency,  if  the  parties  think  fit  thej  can  put 
it  in  anj  course  of  inTcstigation  they  think  expedient  RuU  •>s# 
ImUf^r  « tuw  triaL 


^•••^ 


LKQAL  MiaOKLLANY. 
JUDICIAL    BOMANCE. 

It  is  said,  and  rtrj  jusUy,  that  in  constrniug  a  will,  the  court  should 
endeaTor  as  far  as  possible  to  place  itself  In  the  position  of  the  tettatcMr, 
and,  bj  means  of  proper  erideaoo  of  the  einNunstaaees  ia  which  ha  was 
situated,  to  road  his  laagosgs  with  his  ova  eyes,  aad  iaterpret  it  hj  the 
rolatioDS  ia  whioh  he  stood  to  his  property  and  his  beaefieiBries.  In  the 
ease  of  roeeat  testamentary  dispositSoni^  where  the  faets  ars  roadily  aaoetw 
tsinaUe,  the  applieation  ef  this  rule  does  not  usuatty  lequirs  fai  a  Jn^^ 
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BQch  beyond  good  common  wdw  ftod  a  general  knowledge  of  iho  prinel- 
plet  of  law.  Bvt  where  many  yean  bare  elapecd,  the  taak  bceomei  more 
diffiealt,  and,  aa  it  would  aeem  from  a  leeent  ease  in  Mimachneetti, 
demanda  fiur  higher  qvalitiea  of  mind.  The  ontlinea  of  thote  ''snrronnd* 
ing  ctrenmataneee,"  of  which  the  law  books  speak,  soon  fade  away  into 
the  dim  hasa  of  tho  past,  and  the  yellow  sheet  of  paper  and  qnaint  old 
writing  alone  remain  to  tell  us  whom  it  was  the  testator  meet  loted,  and 
what  ties  bonnd  him  strongest  to  the  earthy  when  (be  inal  separation 
camo.  Ontside  the  eomera  of  his  will,  bis  hopes,  his  affectionsi  his  aTarieo 
or  bis  pridoi  all  the  passiona  that  agiUtcd  bis  heart,  as  bis  feet  first  |i>ncbed 
tba  oold  waters  of  the  great  river,  are  a  mere  blank  to  vs;  and  whether  he 
sent  his  treasores  before  him  on  his  lotig  jonmey,  or  left  them  bete  to  the 
eormption  of  the  moth  and  the  mstr— even  this  wo  can  nerer  certainly 
know.  Tho  imagioation  alone,  if  wo  dare  nse  it,  can  enable  ns  to  reritify 
the  past,  and  decipher  from  the  Tsgne  bints  and  brief  dispositions  of  a 
dying  man,  bis  trae  relations  to  his  fellows,  and  the  paramount  interests 
of  hu  life.  And  yet  this  faculty,  fascinating  as  it  is,  when  exercised  by 
the  notelbt  or  poet,  has  not  hilherto  been  reckoned  among  those  which 
are  moai  useful  to  lawyers  snd  judges.  Its  high  but  irregular  flight  Is 
clogged  by  the  leaden  rules  of  the  law  of  "  the  construction  of  wills,"  snd 
its  fires  chilled  by  the  cold  logic  of  "  reported  cases."  The  most  Tirid 
illnsions  of  a  poetic  mind  will  be  dispelled  by  the  xt.  chap,  of  1st  Green- 
leaf  OB  ETideace,  and  Tan'ish  utterly  before  the  plun  prose  of  Doe  dem. 
Hisoocks  as.  Iliscocks^  b  Bleeson  k  Welsby,  868. 

Tbeoe  obserrationa  bare  been  suggested  to  us  recently,  en  reading  the 
case  of  Fopkims  ts.  Saryent,  which  is  reported  in  10  Cashing,  827,— 
<iuite  a  singular  case,  indeed.  It  seems  that  one  Eliakim  Willis,  of  the 
pleasant  little  town  of  Maiden,  in  Massachusetts,  a  "  clerk,"  (or  clergy- 
man,) as  be  styles  himself,  and  doubtless  a  simple  Ood-fearing  old  man, 
in  the  year  1800,  coming  towards  the  natural  term  of  his  life,  bethoogbl 
bim  of  putting  bis  house  in  order,  and  so  wrote  bis  last  will  and  testament 
in  the  following  words,  be  haTing 'therein,  probably,  no  other  assistance 
than  his  honest  kind  boart,  and  an  old  form-book  s 
*  ''In  the  name  of  Ood,  Amen.  I,  Eliakim  Willis,  of  the  town  of  Maiden, 
in  the  connty  of  Middlesex,  and  Commofiwealth  of  Msssaehusetts,  clerk, 
being  at  present  in  the  exercise  of  my  reason,  and  of  a  disposing  mind,  do 
make  this  last  will  and  testament,  apprehensire  of  my  mortality.  My  soul 
I  eommil  into  the  hand  of  Ood  who  gave  it,  humbly  snd  entirely  telying 
•n  tba  sMTito  and  mediatien  of  /cans  Christ,  for  pardon  and  neeeptanci 
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witk  Ua;  mj  My  I  iwign  to  the  dvity  to  U  Voriad  tl  Um  dtreetiMi  «r 
■17  taeettlor  and  «x«emtrii,  wboa  I  •hall  litrMlltr  AppoiBli  k  kop«  of  » 
Jojfiil  retwreotioB  to  SmnortAl  lili.  Ar  lo  th«  intentl  I  htm  In  worUIy 
UuBgi,  whiek  a  kind  ProrideMi  bath  giTia  mt,  I  iBfpow  of  it|  mfom 
aataro  ddiberalioo,  Id  tho  foUowiDg  maiiMr  and  form  t 

<«  Imprimia.  I  wUl  that  aU  nj  Jnoft  dohto  bo  paid  bj  mj  tiooBtot  aad 
osoontrix. 

''Ileal.  IgiTOUtothoohwcbof  Cbriatyinllaldoaia  ^«arto  Khio^ 
Eagliah  print,  to  bo  road  in  publio  00  oroiy  Lord's  daj. 

**  ICeM.  J  giv  towards  dkt  propagatum  ^  ttkt  gotfd  tmrng  At  mwi^ 
nmd  oiker  i»Kahitault  ^AwurieOf  1200,  lo  ht  paid  ly  ayr  oaMcuter  or 
extnUnXf  to  th*  MdmaekuteUt  Socidffir  Aat  putpoHf  Aeirmmmtiim  or 
ikeir  iremaurtr,  m  om  gemr  ^fier  mp  tUoeam;  and  lo  maiU  mp  osenrfOr 
or  oxenrfftc  iopap  Ai$  Ujfoejf,  Igiv  «ii<»  fAcai,  or  oAftcr  o/QntmfoireHr^ 
a  loi  o/land  fgmg  on  lAo  eaU  tide  iff  |A«  roocf  leading  #0  JfaUm  Mrfi^ 
^  2%iB  toi  ^tamdf  Uimg  dwoted/arAe  pagwmU  o/cfta  Itgaqf,  i»mhe 
dtiivered  #0  A$  Soeietg,  dte.,  im2nt  pagmmd  w  «MMfo  ly  Oijf  osoeaAtr  or 
oncM^rut  ^/JU  twm,  and  ai  the  time  ahoee  wteniioaed, ' 

''Item.  I  giro  unto  mj  niooo  Elinboth  Kompton,  ton  doOara,  aloo  ai 
English  print  biblo  to  oaoh  of  tho  daogbtors  of  ny  hto  brothons  Bonja- 
Btn  and  Baansl,  and  to  oaoh  of  tho  ohildron  of  mj  Into  niooo  Mor^ 
Doator. 

'*  lien.  I  giTO  nnto  mj  sister,  Morey  Marehant,  a  oonlBftabk  onppori 
in  life,  and  a  doeent  interment  at  death. 

« Item.  I  giro  nnto  Cobnel  John  Fopkin,  Ui'n  dollan. 

^  Item.  I  gira  nnto  my  brothers  Ebeneior  and  Jtrok  Uraiii^  mj  voar* 
ing  apparel,  to  bo  oqnallj  dirided  between  them. 

•<  I  giro  nnto  tho  obnreh  of  Christy  in  Kow  Bedford,  tho  annnal  proita 
of  my  pew  in  tho  north  moeting-bonoo  in  said  town,  fcrsror^  after  tho 
dooeass  of  my  brother  Ebencser  Willis  and  his  wife. 

*<Item.  All  tho  fost  and  residno  of  my  estate,  both  lool  and  poroonal,  I 
giro  as  follows  I  .   ^ 

«  Unto  my  nieeo  Saiah  Popkin  and  hsir  danghteia,  Fblty  Willis  and 
Betsy  Howes  Saigent,  ons-half  of  my  real  and  all  my  intenial  personal 
estate,  and  to  Ebencasr  Willis  Popkin,  I  giro  one-half  of  my  real  and  all 
my  s&temal  personal  estate,  to  bo  theirs  foiorer. 

^  lum.  Be  it  known,  howorer,  thai  my  will  and  pleasnro  is,  thai  my 
nisoo  Sarah  Popkin  shall  hare  the  improrement  of  my  whole  ootalodnriag 
h«  natnial  liCi^  if  il  b  nol  oontrsiy  io  tho  laws  of  thb  Oossmomroalthi 
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(fte  pfeeedngartide  noiwitlistaadimgO  ^  H  b  ccmfnij,  tiiif  itom  I  benVy 
■ilw  B«U  and  iM,  m  u  mo  waj  to  affBei  the  otktr  iient  of  tkii  mj 
kftwOL 

^  ItcM.  I  giTe  «ttto  mj  exeevtor  aii4  Meratiix,  Jointly  tad  MTondlj, 
fttU  power  and  Mtboritj  to  mU  tad  dispoM  of  so  Biiieh  of  nj  lotl  tad 
ponoBal  oitato,  or  loti  of  Undy  m  may  bo  atcaiwr/'  for  thopojaeBi  of  nj 
debts  tad  legaeiee. 

"  Laaltg,  Idahy  ikem  pn9ent$,  tonttituU,  appoint,  and  empower  Cohnd 
JoAm  ^»pkin  mp  txccmltor^  nndmg  niece  Sarak^  kUwifi,  heforomeniiomei^ 
mijf  ezeemirtz^jaimtlp  and  tevtralt^,  o/(kie  my  laM  wtU  and  ktiameni, 

"Ib  tealiBony  wbcreof,  fte/' 

Tbifl  wOl  eoBtaiu  ail  we  now  boow  abont  good  Eliabim  Willig,  **  of  tbo 
lowv  of  Maldetty  in  tbe  conntj  of  Middlefox,  and  Commonwealtb  of  Ka  la- 
cbnaettSy"  and  bis  relations  to  **  sairoaadiog  eireointtanoet/'  and  tbo  little 
worid  in  wbieb  bo  lived.  At  least,  wben  tbe  snbseqaent  Popkins,  and 
tbe  deseendanU  of  "  Ball/  Willis  snd  Betsey  Howes  Sargent,"  ease,  fiflj 
years  afterwards,  to  bare  a  suit  aboat  a  bit  of  land,  oaias  lacertmf  wbieb 
passed  nadcr  tbu  will,  tbetr  eonnsel  bad  notbing  else  to  tell  abont  blin,  m 
tbe  ease  wbieb  tbey  tbereopon  staled  for  tbo  opinion  of  tbe  eonrt.  And 
we  aigbt  bare  sopposed  tbat  tbe  eoort  woold  not  bare  any  Tary  elaborate 
dnty  to  perfonn  in  czponadiag  ibis  instrnaeat,  qnaint  and  soaewbai 
ftrange  tboagb  its  pbrsseology  aay  ssea  to  a  lawyer's  eye. 

It  was  tbe  will  of  a  plain,  buable  eoontry  elergyaan,  wbo  tbongbt  no 
donbt  tbat  tbe  €fty  dolUra  be  left  "  Colonel  Jobn  Popkin,"  was  a  splendid 
legaey.  He  knew  and  eared  little  aboat  nles  of  law  and  Sbelley's  cases, 
and  snob  like  bewildering  processes  for  stoltifying  testaton.  He  bad  a 
lew  objeets  wbieb  were  near  to  bis  afcetioas,  wbieb  be  desired  to  aeeoa- 
ptisb.  He  wisbed  a  Bible, "  Boglisb  print,"— none  of  tbose  dingy,  binrred 
Aaeriean  ediCiona,  witb  Noab  Webster's  spelling,  jnst  taTeated,  yon  nay 
besnre*-loge  to  tbe  '<cbareb  of  Cbrisi"  at  Maiden,  bis  oten  thank 
plainly;  and  otber  eopies  of  tbe  saae  good  book,  **  Englisb  print,"  too, 
to  bia  ncpbewa  and  nieees.  llien  be.  provides  a  eoafortable  snppori  lor 
aiater  Meiey,  daring  ber  lifoi  and  "a  deeent  interoMnt  at  deatb,"  a  aoao- 
wbai  ragno  prorision,  to  be  snre,  in  a  peenniary  point  of  view,  bvttbo  tes- 
tator do«bUess  kaew  tbat  be  eonU  asfely  tmst  ber  toCoknel  and  3Iistrfss' 
Popkin.  Bni  tbo  great  event  of  bis  will,  and  tbat  on  wbieb  bis  aind 
nuat  dwohy  ^ita  to  tbe  exdnsion  even  of  tbe  Colonel|  was  bis  great  bequest 
of  1200  "  toward  tbe  propagation  of  tbe  gospel  aaong  tbo  savagea  aa^l 
Maiilamii  of  AaMrica;"  and  donbtlca,  in  bb  vtbar 
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BotioDs  of  the  geognpbj  and  popnktkm  of  Uiat  ooDtiaeBl,  bit  riniple  heart 
glow«d|  at  ha  ihovghl  of  tho  iameaoa  good  hia  legacy  would  work,  as  il 
tadiatod  from  Maiden  to  Patagonia,  and  ooDtenplatod,  with  aeeret  pride, 
a  long  lino  of  little  Cbootawi  and  Saquimaox,  on  whom  it  wonld  eonfcr 
the  Ueaaiogi  of  Chriatianity,  and  the  gratefnl  |>atron7niie  of  Eliakioa  W. 
If  we  eannot  help  amiling  a  little  at  tbia,  and  at  tho  idea  of  "  Ebeneaer 
and  Jireb/'  after  the/  had  dirided  the  '*  wearing  apparel "  of  the  hoacsft 
nioiiter,  going  abont  tbenoeforward  eaeb  dreoMd  aa  half  a  elergjmas^ 
atill  it  ia  with  tbe  ntmoet  reapeet  and  kindlj  feeUng,  and  without  ibe  least 
intention  of  ridienle.  And  though  we  migbt,  aa  lawyera,  be  aomewlist 
pnisled  to  underatand  bis  distinction  between  hu''  ntemal"  and  his 
''  external"  peraonal  eatate,  aa  an  object  of  gifl»  except  upon  aone  paiBfnl 
theory  of  eannibal  propensities  among  bia  legatees^  to  which  be  weskly 
aeoommodated  himself,  or  why  he  supposed  that  it  might  perhaps  bo  eos* 
trary  to  the  laws  of  the  Commonwealtb,  for  Miatresa  Popkin  to  improve 
hia  eatate  during  ber  natural  life,  still,  on  the  whole,  hie  meanbg  In  tho 
material  parts  of  the  will  ia  plain  enough  in  1857,  and  doubtleca  was  siiU 
more  so  to  bia  executor  and  executrix,  who  ''jointly  and  aererally  "  enjoyed 
his  confidence  in  1800.  Eren  tbe  question  whiob  gaTo  riae  to  tbe  ooa* 
troTcrsy  in  tbe  particular  case,  really  does  not  strike  us  aa  preaentt^g  tJio 
difficulty  which  the  court  seem  to  hafo  felt  in  Its  determination. 

That  queation  waa  tbia:  Gdonel  Popkin  alone  qualified  aa  exeeator 
under  the  will,  and  afterwards  paid  tbe  legacy  of  $200  to  the  Massaebnaetto 
Society  for  the  Propagation  of  tbe  Qospel ;  did  he  thereby  beeomo  tho 
owner  in  tbe  fee  of  tbe  lot  of  land  dorised  for  that  purpooef  The  eoort 
decided  that  he  did,  upon  a  critical  conrideration  of  the  will,  and  by  Ubo 
application,  in  wbat  strikes  us  aa  a  yery  liberal  and  extended  manner,  of 
tho  rule  which  we  stated  at  the  beginning  of  theae  obsenrationa. 

We  muat  confem,  with  great  respeol  to  (be  learned  oourt,  it  does  not 
seem  to  us  ekar  that  this  was  the  true  eoaelusion,  Tbe  ease,  we  appro- 
bend,  does  not  Oil  under  that  class  of  decisions,  where  an  estate  in  feo  hna 
been  held  to  paaa,  witbout  words  of  inheritance,  beeauae  of  a  pemonal 
charge  on  tbe  dcTisee  by  tbe  testator.  Tbe  queation  rather  la, — ^wers  tho 
executors  to  take  beneficially  amy  estate.  The  legal  fee  undoubtedly  peaaody 
if  only  by  force  of  the  word  "  forerer.'^  Bui  thai  there  waa  no  purpooo  of 
benefit  to  the  deriseea,  seems  tolerably  pUin,  because  the  dense  is  is  tho 
executor  and  exeoutrix,  or  tUhtr  o/tktm^  and  la  tbua,  as  well  as  the  psjr* 
neniof  the  legaeyi  annexed  to  the  offieoi  and  net  the  petsoo  j  the  lot  k 
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dechnd  to  be  devoted  to  tlie  ptTnoDt  of  the  Itpey,  nd  tktn  k  t  ^ovioo 
•ft?  to  tbe  Mcietj  on  its  noa-ptjaeat,  irhidi  vovld  nsko  it  ntW  % 
ohaigt  OB  tlie  citato  tboa  tbe  penoo;  tbcio  is  a  |pft  of  a  peeooiMj  lefMj 
to  tbe  ezoevter  bj  aame,  ud  of  a  life  cetate  in  tbe  wbolotasd  of  ao  abso- 
lale  iatcreel  in  part  of  tbe  midaey  to  tbe  ezeeotrix,  alsOy  bj  ubo;  aad^ 
lasllj,  tbeie  is  an  express  power  to  seU  Ibr  tbe  pojaeat  of  debts  and  lega* 
des.  .  All  tbese  ciieomCaiicee  tbns  eonbiso  to  present  a  diffnvat  eaee, 
froB  tbai  of  a  derise  toooe,  bepajnli^  dAu  or  Uffoein;  wbere  tbe  iapK* 
eatioa  of  a  |pft  in  fee  arises  beeaose  it  nay  be  doabtfal  wbetber  a  leio 
eitsto  woall  reeosBpcase  tbe  deviseo  for  tlio  dot/  imposed  oa  hm.  Hero 
tU  aeeeptaaoe  of  tbe  doTise  laTotved  bo  obligataoa  to  paj,  for  ia  eeee  of 
fiulare  tbe  derise  orcr  would  bato  takea  eicet  Oa  tbe  wbolo,  tbea,  il 
latber  seeias  to  as  tbai  tbis  was  a  derise  of  tbe  lot  to  tbe  oieeatet%  ia 
trast^  eitber  to  raise  a  IcfMj  tbereoat,  or  else  io  be  ooarsjed  dlieetlj  to 
tbe  sodetjy  aad  tbai  aftra  tbeee  parpoees  tbey  bad  ao  intercet 

Bal  wbetber  wo  are  rigbt  or  wroag  ia  tbi%  b  aot  MateriaL  Oar  paiw 
pose  is  aMTslj  to  sbow  ia  wbal  a  earioasaadremarbablo  aaaaer  tbe  ooarl| 
ia  tbeir  opiaioa,  bato  eadeavored,  from  tbe  very  aMagrs  materials  fara- 
libsd  bj  tbis  wiU,  to  reeoastraet  tbe  Bar.  Elisbim  Willis  aad  bis  soeial 
lektioBs^  aad  wbal  great  latitade  of  imagiaatioa  tbey  bare  peraiitted 
tbsmmlfos  ia  tbis  biograpbieal  emplojoMat. 

Tbo  ooart  irst  state  tbe  feaeral  rale^  la  tbe  followiag  eomprebeaairo 


*  la  order,  tberefore,  to  determiao  tbe  legal  effeet  of  tbe  present  devise, 
we  boTO  to  ideatifjoarMlTes,  ao  &r  as  we  may,  witb  tbe  testator;  to  pal 
oaiselTes  la  bie  plaee  aad  Us  miad ;  to  take  iato  view  bis  ebaraeteri  bis 
tisM  of  lilb^  bis  penoaal  aad  social  relations,  tbe  ebaraeter  and  eoadition 
ef  bis  ocaaeetiflBS ;  aaj,  tbe  state  of  eociety  ia  wbieb  bo  liTcd,  its  knowledge 
its  eoBTletioas,  aad  evea  its  ptejodiece  aad  its  passioas.  All  tbese  eoa* 
wdentJeae  are  Mssnrtsl  to  tbe  perfeel  aadertfanding  of  bis  intentioa." 

Tbea,  after  sosae  prsliaebeafj  imaatka  witb  regud  to  tbo  will,  tb^ 


« It  appeals  bj  tbo  flMtiagrsed,tbat^  OB  tbe  deaib  of  Mr.  WnHi,  CoL 
FopUa  proted  tbo  will  alone,  aad  bimself  paid  tbe  legacy  to  tbo  Soeiet  j 
de  Fkopofiada}  tbai  be  aad  bis  wlU  oecapied  tbe  Willb  bomeeteed  aatil 
bis deacb;  tbai  Jfre.  Pbpkia  sanrived,  and  oontinoed  ia  oeeapatiea  antil 
tbe  jeor  1847;  aad  now,  Vfoa  proeem  ef  partitioB  betweea  tbe  twosets  ef 
beiiB,  tbo  ^aestioB  b  pnseatod,  wbetber  tbo  foar  aeree  of  bad,  ebaiged 
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with  the  IcgMj  of  two  Londrod  doUirSi  boouiie  the  propertj  of  Col.  Pop- 
kiB,  or  of  Col.  Popkm  ond  Mn.  Popkia  m  loiunU  in  oonunon,  or  m  Joinl 
ieoADli,  with  ittrTiTonhip  to  Mn.  Popkia. 

**  Or,  to  oonmaooo  tho  iaqairy  forthor  book,  aro  iho  four  aerct  of  laod 
ia  the  ekoM  quotod,  doTised  to  the  Maaaachujetts  Sodotj  fer  tho  Propa- 
gition  of  tho  Qospel  amoDg  tho  aamget  and  other  iohabitaati  of  America  f 
Or  II  it  a  deriie  to  John  Popkin,  who  alone  <|iialified  aa  eieoator,  in  fee? 
Or  to  John  Popkio  in  fee,  dofeailble  f  Or  to  John  Popkia  and  Sarah 
Popkin,  aa  teoaota  ia  oommon  under  the  general  nilo  of  tho  atatute  f  Or 
to  John  Popkin  and  Sarah  Popkin  aa  Joint  tonanta,  nndor  tho  atatnto  excep- 
tion to  the  general  rale  of  the  atatnte  ? 

**  All  theae  intricate  qneationa  of  law  are  to  be  determined  with  ao  mneh 
of  preeiaion  aa  the  oaao  admita,  bj  looking  into  the  oontenta  of  the  will, 
and  deducing  therefrom  tho  probable  intention  of  the  teatator.  It  inTolTea, 
not  onlj  examination  of  hia  own  thoughta,  aa  he  lay,  tii  du  u^firwUijf  rf 
agt^  and  in  the  near  approaeh  o/deatk^  meditating  how  beat  to  dbpoae  of 
hia  worldlj  gooda,  but  inreatigation  alio  of  the  hiatory  and  condition  of 
hia  familj,  of  which  a  first  and  aeoond  generation  are  both  gone,  and  a  third 
is  now  maturing  into  old  age.  In  fact,  we  hare  them  all  here  before  ua  in 
this  will,  oTerj  word  of  which  is  pregnant  with  moaning  in  respect  of  their 
relation  to  hie  estate,  and  hia  intcntiona. 

"Eliakim  Willie  waa  paator  of  the  parish  of  Maiden;  a  bachelor  or  a 
wfdower  without  children ;  a  dcTOut  old  man  of  the  atato  of  theological 
opinion  proTailing  at  tho  oloeo  of  the  last  century,  when  Puritaaiam,  though 
oeaaing  to  be  oxcluaiTe,  waa  not  the  leaa  eameat  and  sincere.  He  waa 
from  New  Bedford,  where  he  had  a  brother,  Ebencier  Willia,  still  living; 
and  ho  retained  there,  aa  a  reminiscence  of  hia  jouth,  the  old  familj  pew 
in  the  North  Meeting  House.  Bj  prudence  and  oare,  he  had  eoonomiied, 
out  of  hia  modoat  aalaij  aa  a  oountry  clergyman,  a  dooent  eatate,  oonaiating 
ehiefiy  of  land.  Qja  brothen,  Ebenezer  and  Jireh,  were,  it  may  be  pr^ 
•umed,  leasooably  well  off,  for  he  bequeathed  to  them  by  hia  will  aome 
peraonal  objeota  only,  aa  tokena  of  remembrance  and  affeotion.  He  had 
a  widowed  aiater,  Merey  Marehant,  for  whoae  comfortable  auppmi  throng 
life  he  prorided.  He  remembered  the  ohureh  in  which  he  had  ao  long 
ministered,  and  gave  to  it  hia  fiiTorite  copy  of  tho  Bible,  to  bo  read  in 
pablio  on  OTory  Lord's  day. 

**  He  then  loobed  around  fir  tome  o^/isef  of  general  philanthropy  worthy 
of  hia  regud.    He  domUed,  but,  on  the  whole,  eamo  to  a  wtat  eomdudomf 


/ 
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■ad  RflolTed  to  make  a  donation  to  tbo  Society  for  the  IVopegttion  of  the 
Goipel  among  the  IndiamMy  who,  he  night  hare  reflected,  had  nti  heen 
9t€r*vtU  treated,  tUker  ly  England  or  2y  Aer  eofoaiVt  in  Nno  Engfamd, 
Aa  to  frmilj  conneetiona,  he  had  a  laToriU  niecei  who  had  paMod  through 
Xer  roMonet  of  pomth,  had  named  and  been  left  by  her  deceased  honbaBd 
a  widow,  with  two  ehildicn,  but  without  property,  and  had  been  invited  hg 
her  good  vmeie  to  look  to  him  for  avpport,  and  probably  been  taken  into 
hia  family.  Anong  the  panahioocn  of  Mr.  Willie  waa  a  anbatantial  and 
worthy  gentlenan,  hinaelf  a  widower,  apparently  with  a  child  or  children. 
A  Tery  nuiwarai  event  foMowed.  Colonel  Popkin  wunried  the  still  row'y 
widow,  and  a  third  fiunily  grew  vp  nnderthe  eyes,  and  enjoying  the  aflcc- 
tien  of  Mr.  Willia.  Bach  waa  the  condition  of  the  fiunily  when  the  will 
waa  made. 

Mr.  WiHia  looked  eonnderately  after  hie  own  affaire;  bnt  eonsnlted 
Monel  Popkin,  and  waa  tenderly  cared  for  by  hia  niece,  Mn.  Popkin. 
They  were  hia  children  in  affection.  Accordingly,  in  naking  general  dia- 
poaition  of  hia  property^  he  diridcd  the  bulk  of  it  equally  between  the 
fruiu,  respectirely,  of  the  firtt  and  aecond  narriagca  of  hia  nieee,  pro- 
inding,  howerer,  that  aha  ahould  hare  the  improrement  of  the  whole  eatate 
daring  her  natural  life.  But  here,  donbta  aa  to  the  law  cane  intc  hia 
niad.  The  apeeirt  of  ike  cd^broJUd  rule  ui  Shelley  $  cam  roee  h^ore  kitn, 
Perimpa— for  it  happened  during  hia  life— -he  had  read  or  heard  of  the 
trOmlaiiom  amd  ike  perplexitia  of  the  Eari  of  Manafleld,  in  the  eaaa  of 
Perrim  vi.  Slalt,  And  aooordingly,  after  making  the  deriae  to  the  two 
'  acta  of  hia  nieee'a  ehildren,  with  reaenratioo  of  a  life-eetaie  in  hia  niece,  he 
added  the  following  worda:  <If  it  ia  not  contrary  to  the  lawa  of  thia  Com- 
■unwealth— the  preceding  article  aotwithatanding— if  it  ia  contrary,  thia 
itcn  I  hereby  nake  nnll  and  void,  ao  aa  in  no  way  to  affect  the  other  itemi 
of  thia  ny  laat  will.'  In  thia  way,  hia  niece  and  her  children  were  amply 
oonaideredy  and  the  whole  olBee  of  gratitude  and  lore  to.them,  and  each  of 
then  reapectirelyi  waa  faithfully  perfomed,  ao  fiff  aa  the  law  would  allow 
it  to  be  dont.'' 
The  italica  an  ovr  own. 

Now,  wa  moat  reapeetf ully  pmteat  agaiaat  aueh  an  eztenaion  ae  thia  of 
the  rule  of  2^  li.  iKacodb  ti.  Jliecoeks.  Surely  it  cannot  be  that  the 
fiu^  of  a  enut  nay  play  at  will  with  the  naked  iaeta  of  a  teatamenUry 
iutrunenty  and  ahapa  oul  of  their  nea^  detaila,  hiatorical  ronanoea  or 
peatoral  atoffica.    Thia  certainly  would  eonatitnte  a  new  apeeiea  of  *<  legal 
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ietioM.**  If  H  wen  lo^  Um Uvytr  would  batvtoU  IQn  the  pod,  ^'vtdt 
of  IvagbfttioB  an  oonptoti"  oaptUe  of  siTiBg  to  Ibffoltoo  oMniMfi^  aid 
doportad  faneratioiia  "a  boal  babitatioB  and  a  nanM."  Ko  dovbt,  mbk  a 
Hiealiy,  If  ladalgedi  woold  great) j  aOenalo  tba  hidioiiinaai  of  kw  booka. 
NodUag  oodd  be  aiora  plaaaaat,  for  iaatoBoa^  than  ^  bam  dM  old  rtporti 
lowrittoi  OQ  tbb  prineipla.  How  eoo  would  lika  to  aao  old  ^AtAtr/' 
dep'iotad  afimL  ia  1  Sep.,  aa  Im  nt  witb  hSa  ^'lioir  nalo,"  ia  die  iaa  old 
baroolal  hall  of  bi j  ^  Lad j  Sbrowalmrf,''  and  liobiiobbed  with  thoaa  grata  ^ 
kaoct J  fellowa  ^  Sbelloy  "  and  **  Chadlaigh,''  in  thoir  ahahed  doiOaola  and 
poaked  hati,  and  dlaeiuMd  in  ooofldenoa  with  tlSm,  the  dotaila  of  thoaa 
wilU  whiok  were  to  dlstraei  legal  pooteritj,  to  the  rsoMAeat  tiaa.  A  lift 
of  Icgvl  dialogue  might  be  thrown  in  with  aneh  oftet,  too;  aa,  a.  g: 

CavDLnoB.^<B/'r  ladj,  bat  jmtr  alatato  of  ov  lata  King  Haaijy 
aboat  naeii  b  a  merry  thing  to  na  deriaon.'' 

**  AacDn^«-(Deepooding1j  taming  towaida  the  hair  male.)  Kay,  hn^ 
tfikini,  thia  new  baaineai  of  reooreriea  and  tonehen  ia  plajiag  oloah 
oa/lea  with  oar  eetatea  tail,  aa  my  old  goanp  Ntamm  fonnd." 

And  eo  on.    Then,  what  eharming  illnstiation  of  the  mannan  of  the 
**^'"-^y  'prantiooi  of  London  town,  in  the  reign  of  Qneen  Beaa,  oovU  Vn 
btiS^need,  ia  deeeribing  how  thoaa  rojatering  Uadei^  the  ^Six  Gbrpcn* 
ten^''  awaggered,  half  Upej,  into  (bat  fkmooa  CaTom,  and  like  tna  ijpea 
of  the  perennial  Anglo-Saxon  Vboj,  inatead  of  paying  their  roekoaiBgy 
made  a  fow,  and  broke  things  generally,  hating  first  taken  legal  advion  In 
the  effeet  ihtX  they  wonld  not  thereby  beooBM  traapaaaen  •&  Mim,     To 
thia  eitent,  Indeed,  If  there  mnat  be  a  rsia  ration  of  the  aetora  tone  i^i^ 
baa  hitherto  oharaoteriied  Jodieial  opinions,  we  oodd  go  with  plonaorn. 
Bat,  it  aeema  to  ns,  that  to  proeeed  farther  might  not  alwaya  be  oonnjannal 
with  Jn^efad  dignity.    Thisbosinemof  <«indentifying  oneself  with  tbetnn- 
tator,"  and  pntdng  **  oomlfos  in  his  pbee  and  mind,"  If  oarriad  ooft 
literally,  might  profo  tionbleaome  to  Jndgea  who  hare  not  mneh  hialrioi^ 
talent,  or  play  of  featare.    Weoannotbourtothinkof  onrvonoraUoClkiof 
Jnstioe  Thntj  being  obliged,  in  eonstming  the  will  of  aosM  rsmlntiomnij 
patriot,  to  sit  In  oondnental  nniform  bsUore  a  glaas,  aarronnded  hy  Um 
fiwuly  pletuas  ofthe  teatator,  or  perbapa  lay  fignrea  in  tlio  oflatnme  of  th* 
period.  In  order  to  Identify  himself  with  the  deoedent,  and  to  raalias  Idn 
Mufk    Saialy  thia  woald  never  do,  and  oannoi  eeriooaly  be  inttmlodL 
There  ia  one  modiftoation,  however,  whieh  wo  feel  that  wo  mjght  agr—  tow 
.   If  thja  isMginartfo  fcenlty  ia  to  be  hersafter  indalged  by  the  JodJoJaiy^  w 
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.  Aiok  tlicj  oaght  tlM  to  bo  ollowod  tlio  ommI  lieenio  of  noTeliitiy  ia  dia- 
peosBg  poetical  Jwtieo.  Sorelyi  if  tboy  na j  ioTent  their  cbtnctcn,  tliey 
»oj  olao  Bodif/  tho  plot,  to  rait  th^  titiitto  cxigciicics.  We  are  alwaja 
dbtnctcd  ia  aetoal  life,  bj  iadiog  tlio  et tatca  going  to  tbo  wrong  pcrMn, 
by  foaaoa  of  mera  ItpX  toehnicalitiea.  Of  eourae  we  wonld  not  expert  a 
JndgO  to  ebaage  the  mlct  of  law  to  aait  tbo  derelopnent  of  bit  plot ;  tbia 
cas  bo  ooBccdod  only  to  Sir  E.  Bnlwcr  Lytton,  and  feminino  aoToliau 
generally.  Bat  wbilo  ripdiy  adberiag  to  the  doctriaco  of  tbo  coaaMm 
kw,  tbe  court  migbt  oioraoe  a  wbolcaomo  coatiol  OTor  tbo  drawtatUjaer* 
BomMf  tbroogb  tbo  modiam  of  tbeir  affeetiona  or  paaaiona.  A  dccrao  ia 
•qaity  ia  pecaliarly  pbatio,  and  eoald  bo  aaed  witb  »aeb  offwt  for  tbia 
parpoae.  For  iaataaoo^  tbora  Sa  tbo  great  TlieUaaaon  property,  and  ita 
•tagaant  pond  of  woaltby  wbicb  baa  been  tbo  eaaac  of  aniatenaittod  litiga- 
tkm  aad  aabappiaeaa  for  balf  a  eeataiy.  IVby  migbt  not  tbo  CbaaoeUor 
order  tbat  on  a  glToa  day,  all  tbo  next  of  bia  abould  meet  togetber  at 
Ezetor  Hall,  ombrace  ia  nataal  afleetaoo,  and  after  referriag  a  eoanforW 
aUa  aabaiateaoe  for  tbemaolTea,  agree  tbat  tbe  reat  of  tbo  f aad  aboald  bo 
OBBpbyed  ia  payiag  off  tbo  Natioaal  debt,  or  ia  tbo  gradaal  eztinctioa  of 
paapcriam.  Or,  if  tbo  aeatineatal  atylo  aboald  become  aeoeaaaiy,  ia  a 
Gtigated  eatate,  wo  aboald  bo  deligbtod  to  pabliab  ia  tbia  Journal  tbe  elabo- 
imto  opbioa  of  ombo  Mr.  Jaatloe  O.  P.  B.  Ja»«a,  oommeaciag  witb  tbo 
vaaal  two  bowemea  aaeeadiag  tbe  bill,  and  eadiag  by  a  decroo  tbat  GUra, 
tbo  rcaidaary  dofiaeoi  aboald  immediately  marry  Cbarka,  tbo  beir  at  law^ 
and  tbaa  merge  ia  tbeir  proepoctifo  iaaaa^  the  okiam  of  tboir  leapeetiTO 
Cuailiea. 

Bat  aerioaaly,  aad  ia  eoadaaioB,  wo  maat  object  to  the  praetioe,  wbicb 
ia  boeomiag  too  oomaMB  among  Jodgea,  of  mabiag  tbeir  opiaiona  tbo 
me^am  of  iae  writbg.  Simple  bmgnaga  aad  plaia  logioara  all  tbat  ia 
Moeamy  I  aaytbiiig  beyond,  diTcrta  tbe  atteatioa  and  weakeaa  tbo  raatoa* 
iag.  ^  Tbo  ipoeeb  of  llorenry  b  barab  after  the  aoagi  of  ApoUe^"  it  ia 
tiaoi  Batitkboattobeoptliogodaaaparato,aadleteaebdobiaappoiotod 
work.  Wooaaaoibaltbkktbat  tbooayiag  of  Swifkkaatraoio  kwu 
ia  diviaity,  ^Fiaorbotarie  ia  aarmoaa,  k  like  tbo  flowenamoag  tbo  oora; 
tbay  aia  pkaaaat  to  tbe  ^  of  tbo  paaaar  byi  bat  tbay  maob  biadw  bim 
wba  iaaba  to  mf  tbo  ptoif 
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Of  nil  LixiTATiMi  ttf  AoTtoat  t  avd  or  Ln«*  Aoinin  Bsai  EraIv  nr  Fumtrft* 
.ta«a:  b7luK.PBioa.    PUkddpUa:  Kay* Bmkw,  1867, p^tM. 


Thii  woik  poiMMai  <!i«  motnal  adtintigt  of  Umg  writttB  l>j  om  wIm 
baf  not  oolj  a  tborovgh  knowladga  of  tb«  law  of  imI  propcrtj,  but  a 
familiar  aoquuntaaea  vith  ila  aotnal  working,  dariTed  from  a  long  and 
•xlaniiTe  praetioa.  Taxi  booka  are  now  too  ofton  tho  prodncta  of  jonng 
men  ambitiooa  of  fiuno,  or  of  old  man  barranof  anoeaai,  wko  baf*  no  other 
meaaa  of  making  their  enlbioed  leianre  availahla.  Tho  method  of  ooapo> 
Btioa  piaotiaed  bj  ioeh  writen  ia  generallj  one  which  loqnina  no  great 
oatUj  of  labor  or  intelloot  It  oonaiata  aimplj  in  ooOr eting  together  tho 
deoifiona  on  aomo  bianeh  of  law,  and  aortang'  them  into  eomething  like  n 
logical  order  of  eegnanee;  and  paate  and  a  proper  diattibntion  of  ooignne> 
tioniy  complete  the  work.  Anthon  of  thb  oharaeter  obTionily  do  not  add 
In  any  remarkable  degree  to  the  general  atook  of  knowledge;  if  any  thing« 
they  only  make  it  more  available.  They  are,  indeed|  to  the  oomplara  of 
digeita,  merely  what  retailcn  are  to  the  wholeeale  trade.  Tho  law,  how* 
ever,  ia  not  entirely  made  vp  of  dedaiona.  Tbeee  fivm  a  eompatitiToly 
email  portion  of  ita  oontenta.  Mnoh  eziati  and  fomaina  in  the  knowledge 
of  lawyera,  which  eeldom  finda  ita  way  into  print.  Indeed,  the  deeiaiona 
themielTea  cannot  alwaya  be  rightly  diacemed,  except  through  that  atmoo* 
phere  of  unwritten  law  by  which  they  are  lorronnded  when  made,  Tho 
mult  of  all  thia  ia,  that  really  good  treatiaea  can  only  be  expected  from 
lawyen  of  laige  experience  and  practical  knowledge.  But  the  mieforUiao 
ia,  that  thia  ia  the  veiy  olaea  who  uaually  will  not  write.  Their  timo  in 
too  much  engroBied  with  their  actual  buainen ;  and  it  cannot  be  denied 
that  the  habit  of  deeultory  and  iireguhff  etndy,  which  n  lawyer  in  Inrga 
practice  neceiearily  falla  into,  ia  inoonaiitent  with  thoea  ehaneteriatioa  of 
mind  wiiich  are  emential  to  identific  oompoeitioo*  For  tbeee  naaona^ 
there  it  eo  much  ead  truth  In  tho  old  Mying  that  when  n  good  lawyer  diM^ 
much  good  law  dice  with  him. 

Mr.  Price  haa  fortunately  not  been  affected  by  thii  ow  umiim  wbieb 
baa  held  back  jo  many  other  eminent  lawyen,  and  wo  now  ainonnlj 
thank  him  fi»r  baring  oreroome  ite  reaiatanoe.  The  aubject  of  hia  pnoonl 
work  b  one  of  which  the  writer  ia  peculiariy  fitted  to  treai  For  mmj 
yearn  in  the  front  rank  of  the  Philadelphia  bar|  and  oonetantjy  oalled 
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tli«  natur*  of  bb  praetiae  to  tb«  eonsideimlkMi  of  mbjeeti  of  tkis  aotero^ 
luM  mnthoritj  »  neeesmily  reiy  btgh  with  regard  therolo^  tad  kb  opWoM 
deserring  of  the  greatest  re«pcct 

Tbo  lav  of  liens  oa  real  estato  io  PennsylTaaiay  Is  t  topio,  Mood,  wUek 
Boods  a  canfvl  and  seieatifie  treatment.  It  is  verj  peeofiar  in  its  olMiiclfr 
and  hao  origiaated  ia  i^  sorios  of  decisioa%  and  of  aaooaaeolod  l^gislatioay 
bnaod  vpoa  prineiplea  wbicb  aro  not  readily  asoertaiaaUo,  nor  peiWpo  very 
■elf-cooabtent.  Oao  of  *bo  moot  lemarkablo  of  tbeso,  is  that  whioh  treats 
a  mortgage  as  a  pars  Hen,  capablo  of  being  diseharged  bj  a*J«dieia]  aalo, 
upon  a  aubseqaeat  inenabranee.  This  was  first  fall/  oanaebted  ia  tlio 
wall  knowa  oase  of  Corporation  vs.  WvXlaetf  8  Bawk,  109.  Tbo  iaeon^ 
Tcueal  oonseqaenoes  of  this  decision  gsTS  riso  to  sofaial  slatatos^  tLo 
objeet  <^  which  has  been  tA  oonfine  tho  operation  of  tbo  rale  to  soch  mort- 
gagei  as  happen  to  bo  sobscqaent  ia  date  to  other  lieas,  ^cscept  other 
mortgages,  gvobnd  reats  aad  tbo  pardiaso  moaey  dno  to  tho  eommoa* 
wealth."  This  logislatioa,  howetor,  has  been  somewhat  irrq^alar  and 
wnoertaia,  and  has  caused  considerablo  ilnetnatioo  of  doeisioia.  Bat  tho 
general  doctrine  of  tho  discharge  of  all  liens,  mortgages  as  wall  as  others, 
bj  a  jodicial  sale,  remains,  subject  to  the  legislatiTe  ezeeptions,  tho  ostab- 
lished  policj  of  Pennsjlvania  law.  Manj  other  lions,  amworer,  haro 
grown  up  in  this  State  during  the  last  quarter  of  a  oeatury,  or  haTS  been 
ebanged  or  modified  in  their  eharasters,  for  which  there  is  little  piaeodeat 
to  be  foaad  elsewhere.  The  operatioa  aad  liea  of  jadgBKats,  for  iastaaeoi 
poesess  peculiar  local  characteristics.  Ia  saying  that  a  Jadgmeatia  Poaasjl- 
Tanta,  binds  all  possible  Tested  interests  in  land,  whether  present  or  fatarsi, 
and  whether  legal  or  equitable,  wo  indicate  how  Terj  fiir  it  has  alteied  its 
common  law  charaetor.  Ground  rents  and  the  lien  of  tho  arrears  thereof, 
eonstitate  another  of  the  nngnlarities  of  our  sjstem.  Tho  gsnersl  debts 
of  a  decedent,  which  bind  his  land  for  a  certain  term  of  jreais,  also  famish 
an  iastanoo  of  diTeigenoe  from  the  geaeralljr  reoeifsd  doetriaes  of  tho  law* 
Bni  wo  need  not  proceed  ia  thia  enumoratioa.  It  is  enoagh  to  mj  that 
theiw  has  grown  up  gndnallj  ia  this  Stats  a  aoval  system  of  jarispradeaoe 
of  great  importaaeo  to  tho  holders  of  real  estate,  tho  dements  of  which  an 
to  be  found  written  only  in  some  Um  isolatsd  statatss,  aad  many  diseocdaat 
dooisioos,  sad  which  otherwiss  exist  for  the  most  part  la  tbo  kaowledgs 
of  a  oompaiatifaly  Isw  prsctitMrners. 

Id  oolloedag  and  harmonning  thess  statutes  snd  dssisions,  Ur.  Prion 
fcaa  dono  thr  sommani^  a  veal  serrios.    li  wu  a  task  that  ksd  ta  bs  p«^ 
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fcwad  Vy  lOBd  MOy  ud  ha  wu  tlM  precise  nta  to  do  it  Bedte  bii 
«iieoaiT»  general  knowledge  tad  pnetioel  MqaaiBtmoo  wiUi  the  eoljeot 
to  wbiek  we  bftTo  alluded,  Im  bee  the  further  edfantoge  of  hafing  heen 
the  aother  of  aaay  of  thoie  etatotoe;  and  he^  of  ooozMj  eaa  explain  their 
■eaning  aa  no  one  elie  eaa. 

Betidee  this  anljoet  of  lienSi  Hr.  Priee'e  book  ia  also  deTo:ed  to  the 
oeoiideration  of  the  anbjeot  of  the  law  of  the  limitation  of  aotiona  aa  to 
real  eetate^  wbieb  iaa  topio  whioh  ia  acaraelj  len  eonplleated and  eonfmod 
in  Psennajlvania,  and  with  reapeot  to  whioh  alao  ha  ia  the  originalor  of 
aanj  legialatito  improrementa.  The  book  oonolodoa  with  a  terj  TalnaUo 
.peaotieal  ohapter  ooataining  directtona  for  naking  aearohes  fbr  finonae* 
bmneee,  and  anoth«  on  the  oonputation  of  time. 

llr,  Prioe  writea  elearlj  and  well,  and  ii^  aa  waa  to  be  ozpeeted,  entiielj 
ioAaasliTO  of  the  aobjeeta  of  which  he  treats.  There  if  one  oljeetion 
wUeh  wo  Busi  vrgi^  however,  and  whieh  we  hope  will  be  rsmored  in  n 
fetore  edition*  The  lofiuenoea  to  caaea  morelj  bj  the  book  and  page^ 
without  the  naiMa  of  the  partiea,  ia  a  oouiderable  prae^cal  inoouTonienoe: 
ibr,  indepondentl/  of  the  faot^  that  it  ia  Impossiblo  to  eeoore  entire  aceuracy 
in  men  nuBMrieal  refercnoe,  sueh  a  system  often  obligee  theetudent  to  refer 
to  hie  library  fi»r  the  examination  of  oasee  with  which  ho  is  perfSectlj 
Ikmiliari  and  when,  if  the  name  had  only  been  given,  his  trouble  would 
huTO  been  apered.  Wo  would  suggest  further,  that  the  inaertion  of  theao 
lufereners  into  the  text  not  only  deetroya  the  symmetrieal  appearanoe  of 
Ibo  page,  bnt  really  haa  a  tendenoy  to  interrupt  the  ourreat  of  thought. 
BttI  tbeee  minor  oljeetlona  ean  be  readily  obTiatod  hereafler,  and  dotmoi 
an  little  from  the  real  merit  and  falae  of  the  book  thai  they  hardly  need 
to  bt  mentioned. 

In  oenelnsion,  Mr*  Priee'i  traataae  is  one  that  wo  ean  honeetly  recona 
mend  to  the  lawy«a  of  thia  Btato;  and  wo  haye  also  no  doubt  thai  it  will 
bt  Ctnnd  naeful  eletwheiu,  whoio  i^stems  analogoua  to  oun  ptevaiL 
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MADELEINE  SMITH'S  TRIAL.' 

mtrmi  of  «W«  TrU  tf  AUdcMM  Bnltk  tefort  lk«  High  C«OTt  tf  JwtldMy  at* 
EAbMK^  fir  th«  illeftd  Pdaoateg  «f  Picm  Bnlto  L'ABgtIicr.   Bj  Aliza vm 
FfSBM  IsTUii,  AJftMla.    Bdittbvgk:  T.  A  T.  CIiAu.    Liatoi  BnTviit  A 
■a4  8MrKUi*C*^1867. 


AVrai  »  twelfemontli  tinee,  we  took  oceision  to  ftdfert  to  the 
iImb  reeent  trUl  of  WillUm  Palmer,  at  the  Central  Crimiaal  Court 
of  Eiijlaiid.'  There  were  especial  eireametanoct  oonoeoted  with 
the  eridenoe  in  that  eaiie  which  we  thought  rendered  oomment,  in  a 
jemal  deroted  to  Jnrispmdenee,  partieolarlj  appropriate.  The 
lemrkahle  eharaetefi  indeed,  of  the  trial  in  other  respects,  would 
■be  haTO  justified  our  notice  of  Palmer's  trial — ^remarkahle  not  onlj 
<m  aeceunt  of  the  extraordinary  crueltj  and  depraritj  of  the  accused^ 
Wt  M  rerealing  to  the  puhlic  a  startling  picture  of  the  moral  con^ 
^fition  of  a  coosiderahle  cla«  In  modem  soeietj — ^we  mean  that 
which  is  nainlj  composed  of  gamhlers  and  their  nonej-lenders— 
Ma^Uegs  and  their  Tietims.    And  now,  in  Scotland,  the  recent  trial* 
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of  Madeleine  nAtniltoo  Smith,  on  the  charge  of  poisoning  Pierre 
Emilo  L*AngeHiT,  demands  notice  no  leas  than  the  former,  and  for 
like  reasona,  ris :  the  netnre  of  the  eridenoe,  as  well  as  the  strange 
pliascs  of  social  life  in  these,  oar  own  times,  which  it  presents.  It  is 
startling  to  find  hrcnght  ont,  as  dry  metters  of  fact,  with  dates  and 
docnments  in  suppcrt,  incidents  which  we  meet  ooromonljr  enough 
in  %  ccrtein  class  ot*  popular  fiction.  The  thought  will  sometimes 
cross  the  mind,  as  we  cogitate  on  this  sad  tale  of  fice  nnd  misery— 
how  far  maj  secret  maladies  like  thnl  thus  exposed,  pervade  the 
social  system  in  moral  England,  and  (as  it  is,  we  heliere,  untruly 
Taunted)  in  more  moral  Scotland  f 

We  hare  presented  to  ns,  in  the  history  of  this  trial,  a  young  girl, 
•of  a  rcspectahle  family  in  the  middle  rank  of  life,  who,  judging  by 
licr  letters,  had  roceifed  an  arerage,  though,  properly  speaking,  not 
a  good  education;  and  who,  living  in  a  somewhat  strict  circle, 
happened  to  make  the  acquaintance  of  a  young  warchousemaa, 
somewhat  vain,  vulgar,  and  vicious.  She  carries  on  a  clandestine 
correspondence,  keeps  secret  appointments,  indulges  in  loose  con* 
vcrsation  with  him,  and,  moreover,  frequently  seises  the  time,  im- 
mediately after  the  family  devotions  of  the  evening  are  over,  to 
enjoy  illidt  connection  with  her  lover.  So  far  the  story,  though 
IsmentaUe  enough,  is  not  marvellous  or  unprecedented.  It  is  tho 
mysterious  death  of  the  man,  and  perhaps  the  unreserved  detail  into 
which  the  girl  enters  in  her  letters,  which  has  lent  notoriety  to  tho 
trial ;  and,  moreover,  it  shocks  the  moral  sense  of  the  community 
to  read  how  an  honest  suitor  was  on  the  brink  of  espousal  with  a 
bad  woman,  who,  at  the  very  time  of  accepting  his  hand,  was 
receiving  the  guilty  embraces  of  her  old  lover,  for  the  treacheroua 
purpose  of  lurrog  him  to  destruction. 

Madeleine  Smith  admits  in  her  letters  that  she  had  recourse  to 
untruth,  fraud,  and  deception,  in  her  difficulties ;  and,  except  that 
she  was  wretched  and  miserable,  she  certainly,  one  would  suppose, 
deserved  but  little  sympathy  from  society.  Ycl  a  certain  portion 
of  the  Scotch  public  thought  otherwise.  One  party,  waving  aloft 
the  standard  of  Smith  and  Purity,  would  even  have  presented  a 
memorial  to  her,  and  have  elevated  her  to  the  dignity  of  a  heroine, 
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or  ercn  a  martyr ;  while  another  party,  with  the  cry  of  L* Angelicr 
an'l  Justice,  not  only  rcckle9f«ly  and  intlccently  anticipated  the 
▼crtlict  which  ahoald  arcn^c  his  murder — but  now  cTcn,  impn«;n  the 
pnipricty  of  the  ar>iiiittn1,  and  have  further  given  themselves  the 
cronble  to  procure  and  print  testimonials  that  L'Angelier  was  really 
a  nice  young  man,  and  very  exemplary  in  his  attendance  at  kirk. 

To  lawyers,  the  trial  of  Madeleine  Smith,  with  its  curious  cir- 
enmatantial  cvidenee,  is  naturally  interesting;  and  doubtless  a  story 
like  the  one  we  are  speaking  of,  may  also  be  usefully  perused  by  all 
who  would  seek  to  investigate  the  springs  of  action,  and  trace  the 
sonrees  of  motives  and  the  moral  necessity  of  events ;  but  in  this 
case  especially,  the  daily  and  unreserved  discussion,  among  families 
and  in  society,  by  the  newspapers  and  journal^  was  a  grave  e\'il. 
That  Glasgow  ladies  and  gentlemen,  young  and  old,  should  indulge 
in  mysterious  confabulations  upon  the  subject  of  the  charge  in  all 
its  detail,  may  perhaps  bo  explained  on  the  same  grounds  as  those 
which  induce  curious  school-boys  and  school-girls  to  talk  of  that 
which  they  are  taught  it  is  more  decent  to  be  silent  upon.  We 
fear  that  the  excuse  which  a  real  case  afforded  for  conversing  without 
delicacy  as  a  public  duty,  was  very  readily  pleaded  and  admittetl. 

One  important  result  was  obtained  by  this  **  freedom  of  discussion.*' 
Madeleine  Smith  was  tried  and  condemni^d  by  the  public  from  which 
the  jury  was  selected,  hffort  she  was  arraigned ;  and  it  is  a  fact, 
that  the  members  of  this  tribunal  entering  the  box,  not  only  with 
their  own  prejadicet  but  with  the  knowledge  of  the  verdict  which 
was  expected  at  their  hand^  were  actually  apprehensive,  when  they 
acrinittcd  the  prisoner,  that  they  might,  on  this  account,  suffer 
violence  on  returning  from  the  court  through  the  virtuous  and 
indignant  mob.  Their  fear,  as  it  turned  out,  was  unnecessary ;  for 
▼e  beliere  the  sweet  voices  of  the  multitude  had,  during  the  trial, 
become  in  accordance  with  the  verdict  which  was  returned. 

\Ye  will  not  conceal  our  opinion  at  the  outset,  that  the  trial  of 
Madeleine  Smith  is,  perhaps,  the  moat  unsatisfactory  one  which  we 
know  of  in  modern  times^-nnsatisfaetory  from  the  beginning  to  the 
end.  The  mode  in  which  evidence  was  sought  for,  produced,  ad- 
mitted, commented  upon,  and  need ;  the  whole  procedure,  from  the 
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iiiT68tigAtioii  bj  the  poliM  and  inagbtnta  to  the  toaiiiuig  «p  bj 
the  judge,  exhibiti,  to  our  minde,  »  multitiide  of  defeets,  whioh  we 
bclicTe  our  profoMioiud  brethren  in  the  Korth  deplorei  sad  we  tratt 
will,  ere  long,  nmend. 

The  **  Penel"  wu  eherged  with  felonionely  administering  msenio 
or  other  poiion,  on  diTon  ooeosions,  with  inteol  to  mvder  L*Ango- 
lier ;  and  aho  with  feloniontl j  nvrderiag  him.' 


*  At  our  rsftdfln  m^j  Ukt  !•■••»  tpMlawi  of  tb«  bMtarwH  fbm 
•till  |»fT!ienr«d  is  prMtie*  la  8«oUm4,  wt  vlU  txtrael  IL    It  nm  Ifcw  t^ 

**  Madiui HI  Bmitb  or  If  adbuiitb  Ha«ii.t«ii  Skitb,  bow  or  lately  prisoeor  la 
tho  prlMB  of  OlMgow,  joa  aro  ladlolod  aad  aaoaiod,  at  Iho  laolaaoa  of  JaaMt  lIo»- 
erciri  Eoquirt,  Hor  U^}«ot7'§  advooalo  for  Hor  M^ootj'o  iatoroot:  Tkat  albeil.  If 
Ibo  lows  of  tkiM  aad  of  ororj  ol^r  well-govino4  roala^  ibo  iriokodlj  aa4  frttal* 
ott^l  J  odninbteriBg  arooalo,  or  oikor  poiaoa,  to  ai^  of  Ibo  Uogoa  vitk  latoat  la 
s vnlcr :  at  alto,  »«rder,  art  orl»ot  of  aa  Maoat  aaturt,  aad  to?tr«lj  paaltkahlo  t 
TIT  mra  it  it  axd  at' Tiarrr,  that  joa  tho  otM  UadoMao  Salth,  or  MadolohM 
UtBiilioB  Snlth,  art  fullt/  of  tha  tald  oritMa,  or  of  oao  or  olhor  of  ttoa,  aotor,  «r 
art  tad  parts  m  oo  rAa  At  (!.)»  oa  tho  19thor  SOlh  dajof  Fobraaiy,  1S67,  (Thaia- 
dt  J  or  Frido/),  or  oa  oao  or  olhor  of  tho  da/t  of  that  aioath,  or  of  Jaaaaiy  faaaa* 
diatclj  preecdiag,  or  of  Utrth  ininodiatclj  folloviag,*  wlthia  or  soar  tho  hoata 
•i  tutted  la  or  aoar  Blythtwood  tqaart^  ia  or  aoar  Olaagoir,  or  titaatod  fat  or  aotr 
BljthHVood  tqaaro,  aad  la  or  aoar  Maiat  tlrool,  both  la  or  aoar  Olatgov,  thi« 
oocopltd  b/  Jaitco  Sailth,  areUttot,  yoar  fhthor,  Ihoa  rttidiBg  thoro^  aad  iriiHk 
whom  yoo  Ihoa  aad  thoro  rotidodf  70a  tho  tald  UadololBo  Snlth  or  MadtMaa 
Iltmilion  Snlth  did,  wiokfdl/  aad  foloaioutlj,  adtilalttor  to  [or  oaaoo  to  bo  laktti 
by]  Ettiilo  L*ABgellor  or  Plorro  Eallo  L'AagoUor,  aow  dttoatod,  aad  Ihoa  or  latolj 
boforo  IB  tho  onplojBOBt  of  W.  B.  Haggiat  k  Coaipta^t  thoa  aad  aow  or  lata^ 
norehtnto  la  or  aoar  Bolhwoll  ttroo^  la  or  aoor  OlatgBW,  at  a  olarfc  or  la  wmm 
othor  eapaeitj,  aad  Ihca  or  latol/  bofort  lodgiag  or  rtoidiag  with  David  Jtakiat,  % 
joiBor,  or  with  Aaa  DutUo  or  Joakiat,  wifo  of  tho  aaid  DaHd  JtaklM^  is  or  atae 
FrukkltB  pboo,  la  or  aoar  Olatgow,  a  qaaatlt/  or  qaaatilioi  of  arttalt^  or  olhtr 
poitoB  to  tho  proteeator  vakaowa,  la  eoooa  or  to  ooffbi,  or  la  iobm  athtr  artltto  or 
artlclet  of  food  or  drtok  to  Ibo  prttttator  aakaoiva,  or  la  •oBMoChtr  utaaar  to  tha 
protoeator  eakaova;  aad  tkit  70a  did  with  latoat  to  wndtr  tho  tald  f— Iff 
UABgelioror  Piorrt  BtiOo  L'AagoUor;  aad  tho  itld  BaOa  L'AagdItr  tr  Pttira 
Emllo  L'ABgolior,  hoTlBg  aooordlaglj  takoa  tho  tald  qaaatltjr  or  f|uaalttlto  of  antale 
or  other  poltoB,  or  part  thoroof;  to  adndaittorod  [or  oaatod  to  bo  tdeoa]  hj  ytm, 
did  to  ooBtoqataoo  Cbortoi;  aad  imaodlatolj,  or  tooa  afUr  tokiag  tho  taatt,  or  port 
lhti«of,tafltrooTir«'Uaotti  uxBAt  (S.),  oathoS2dor  SSdd^of  Fobratij.lSir, 
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A»  the  ]iro€cdar«  ia  erimiiul  courts  ia  SootUii^  doM  Bot 
•f  eiNuitel  openbg  bii  ette  bj  %  stAtcvMiii  of  wkU  he  is  going  to 


(jtmmUj  9r  NtalAjr),  «r  «■  •••  cr  tiktr  tf  1h«  Aiyt  wt  thai  mmA,  9r  of  Jaavtiy 
hi^rfiiUly  piMt^iaf,  or  of  Umrtk  lMa««at«l/  folfowiag.  wItUa  or  mmr  tbt  mM 
Imms  rflwto4  ia  tr  BMr  Blytkavood  iqaart  •fMwnid,  or  iitaolod  la  ot  Mor  DlTtli^ 
«oo4  o^«or»,  oa4  la  or  aoor  Xoias  tltw^H  oforeoald,  70a  Iho  •aH  MoMoiao  flMlth 
•r  MMleWao  Hoiyitoa  Smith  4i4,  wiekod|y  oad  feloaioailj,  odaiaiilorto  [or  oowo 
la  bo  takoa  bj)  iko  wtH  lailo  L'AagtIlir  or  Pioito  EaUo  L'AagoUor,  aow  doooooc^ 
a  ^aaatt^  or  ^aaatltioo  of  anoaio,  or  other  poiooa  to  tbo  froooeator  aakaova,  ia 
r  la  ooffoi,  ot  ia  ioaM  olhor  ortlcio  or  oHidoo  of  food  or  Mak  lotho  prooa> 

aalnava,  or  la  oobo  olhor  mvumet  Co  tho  proooeaCor  aakaova;  oad  thio  70a 
dM  ailh  laloat  la  mardcr  Iho  told  Bnllo  L'Aacolior  or  Mom  Evtto  L'AagtIior; 
aad  tWo  odd  BaQo  L'ADgdior  or  Plom  Bailo  L'AagtUor,  kailaf  aoewdlagiy  takca 
tba  oaid  qaaali^  or  qaoalilioo  of  orwaio  or  oCkor  poinoa,  or  port  thorooC  m  odaio- 
bforad  £or  oaaood  to  W  lakca]  bjr  jroa,  did  la  eoBOo«|ooaeo  ihoroof,  oad  iaaMdiatcljr, 
tir  oooa  oAot  faklag  tbo  ooim,  or  poK  tkorcof,  onflcr  oorota  illaoMt  uaaAO  (t.). 
aa  IboSSd  or  SSd  do/  of  Moreh,  18S7,  (Soadoj  or  Moadoj),  or  oa  oao  or  otkor  of 
«ba  imj9  of  tkal  moatk,  or  of  Fobraoty  iaintdiolol/  prooodtaf,  or  of  ApHI  ImM- 
4Ulolj  fottoalac  aiikla  or  aoor  tko  ooid  koaoo  iltaoiod  ia  «r  aoar  Wjtkovood 
ofonooid,  or  iltaaCod  hi  or  aoor  Bljrthoirood  •qoata,  oad  ia  or  aoor  Uolat 

dfkrood<  fDa  tho  oaid  M adoloino  Snifh  or  Moddoiao  Hoailtoa  SoiUh  did, 
vWhodI/  oad  fdoalood/,  adaUiiotir  to,  or  eooM  to  ho  tokoa  hj,  tko  odd  BmIIo 
L*Aafoliorar  Picrro  Enllo  L'Aafolior,  la  tooio  artido  or  attidoo  of  Ibod  or  driak 
to  tko  proiooaCor  aakaova,  tr  la  oona  otkor  «oaacr  to  tko  probocator  aakoowa.  a 
^aoat^p  or  faoatltloo  of  anoaio,  «r  otkor  poio«a  to  tko  protteator  aalwova ;  oad 
Cka  odd  teUo  L'Aagdior  or  Plorrt  Eailo  L'Aogdior,  kodag  aooordlaglj  tokca  Iko 
aaid  faoatitj  or  qaoailtlco  of  orocalo  or  otkor  pdtoa,  or  port  tkeroof,  to  odoiialt- 
larod,  or  oaaood  to  bo  tokoa  ky  poa,  did  la  ooawqataoo  tktroof,  oad  faamediotolj, 
«r  iooa  oltor  tokli«  tko  oo«o,  or  port  tkoroof,  taffor  oovon  Ulaooi,  aad  dU.  oa  tko 
SSd  do/  of  Xoiak,  1867,  or  akoat  tkot  Hom,  dio  to  ooatoqaeaoo  of  tko  ooid  qooaUt/ 
•r  qaoatitioo  of  oroeale  or  otkor  pdfoa,  or  port  tkoroef,  kodag  koca  00  tokoa  k/ 
hia,  oad  wao  ikao  ■tardcrod  by  70a  tko  odd  Xodoldoo  Soiitk  or  Modddoo  Hoaii- 
um  SoUtk  t  Aod  70a  Uo  ooM  Modololao  Sailk  or  Uodddoo  HottllCoa  Smitk  kodag 
Wca  opprakoadod  oad  tokoa  koforo  Afoblkold  Saltk,  loqolr*,  adroooto,  diodf- 
aabditaca  of  LoaorkoUtc,  did,  to  klo  proooaoo  ot  Olofgov,  oa  tko  t  Id  da/  of  Uoreb, 
ieS7,  oaiH  aad  oabooribo  a  doelordtont  Wktok  dodoratioai  At  oloo  Ika  poporo, 
diiwioto,  kttcM,  oafalopoo,  priato,  llkoaoioot  or  portrdia,  kooka,  aad  artJdoa,  or 
aao  or  Boro  of  tkoa,  oaaaiovBiod  to  aa  tovcatoiy  hereto  aaaoatd,  kdog  to  ko  ascd 
ia  oddoaoo  agatod  70a  tko  odd  Modddao  8«ltk  or  Uodoldao  flaMUtoaSaiiik  a4 
jaar  total,  via,  Ibr  tkot  parpooo,  ko  to  doo  tfaM  lodgod  la  tko  kaado  of  tko  Ctork  of 
lia  BIgh  Ooartof  Jadldity,  kotora  vktok  /oa  aro  to  ko  triod,  tbal/oa  a^/  kava 
osopfoitasHf  aCMdvglkoMMai  AUiWiei^orpartlkaodtkolngtoaad 


108  MADBLEWE  SMITH'S  TRUU 

proTc/  nor  the  dreanuUnoet  under  which  the  charge  hai  heeii  made, 
tlie  disadTsntage  exUts  of  eommencing  the  case  hj  calling  eTidence» 
and  so  the  charge  against  Mite  Smith  was  first  told  throogh  the 
witncHscs,  which  was  briefly  as  follows  r-r 

The  prisoner  had  met  L'Angdter  (who  was  a  Dative  of  Jersey)  tn 
18o4,  the  latter  having  procured  an  introduction  to  her  privatclyy 
in  the  streets  of  61asg0W|  through  a  lad  of  sixteen  years  of  age : 
L*Aiigclier  then  comnieneed  courting  her  Her  family  disapprov- 
ing of  the  alliance,  the  acquaintance  was  broken  off,  but  clande»- 
tinely  renewed.  In  the  course  of  June,  185d,  it  would  seem  that 
their  connection  became  of  a  very  intimate  description.  '*  We 
should,  I  suppose,*'  writes  the  young  lady  to  L'Angelier,  **  have 
waited  till  we  were  married ;"  but  they  did  not.  And  she  calls  her- 
self his  **  wife,"  and  the  two  having  settled  thst,  **  before  God," 
they  were  suf&ciently  man  and  wife,  they  continued  to  conduct 
tliciudclves  towards  each  other  ss  opportunity  occurred  upon  that 
sMuinption.  Indeed,  the  Lord  Advocate  also  seems  to  havedoabtol 
if  they  were  not  legally  man  and  wife ;  and,  if  this  were  so,  v. 
may  perhaps  be  permitted  to  remark  that  much  of  the  moral  nvi 
edifying  eloquence  about  disgrace,  sin,  and  degradation,  the  uniuit- 
lowed  passion,  Vevolting  scenes,  social  crimes,  and  the  like,  whii  li, 
ahliough  having  nothing  to  do  with  the  ehargo,  several  functiona- 
ries were  virtuous  enough  to  indulge  in,  might  have  been  omitted 
with  advantage. 

In  the  winter  of  185($-7  a  complication  in  the  aifair  commences. 
It  appears  thit  a  Mr.  Minnoch  commenced  paying  his  addresses 

hj  llie  Terdlct  of  aa  Auli»t  «r  admitted  hj  the  Jmiicial  aoareMloa  of  jwa  llie  Mid 
Mftdeleloa  Saitth  «r  Madeleia*  lUaiiltoB  Smith,  bafora  tba  Lord  Jmtke-0«aaral» 
Lord  Juatiaa^ark,  and  Larda  Comniaiianara  af  Jwiiciary,  jao  tha  raid  Uadatalaa 
Smith  or  MadelaiDa  Hamlltoa  Bailth  otoar  t«  ba  paalahad  wItJi  Iba  ptttaa  af  laWt 
to  datar  aUiara  inm  aanmUtlag  tha  like  arlaaa  la  all  tina  aoming. 

P.  UACUNUB.XD.*' 


>  Tha  Lard-Adraaata,  la  kla  addiaaa  i9  tka  joiy,  tatd  tlia«  tint  ll  vaa  Impamlble 
tbat  hj  listaniBg  ta  tha  aaalterad  atldaaea  ihf  aovld  kava  rtgbt^  appradatcd  tha 
Ml  beariag  af  tha  daUila  af  Iba  trial,  vbatavvr  wnj  bava  baan  Iba  gaaaral  Imprea- 
aian  laft  aa  tbair  Biioda.  Ha  tbaa  praaaadad  ta  I17  ta  mak»  a  abala  aat  af  a ; 
af  diMaaaacUd  Uaka  acaaaaialad  dariiif  Iba  paat  vaak. 
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to  Mifts  Smith,  and  on  tbe  28th  of  Janoary,  1857,  na<le  proposals 
of  marriago  to  her ;  and,  being  an  elegible  peraon,  he  was  accepted, 
and  on  the  12th  of  Mareh  some  future  day  for  their  espouaala 
wan  fixed. 

Now,  the  theory  of  the  prosecution  is  this,  that  when  Minnoeh's 
attention  to  Miss  Smith  assumed  the  positire  form  of  an  offer  of 
carriage,  the  girl  found  herself  embarrassed  with  L'AogcIier's 
claims  on  her.  She  certainly  tried  a  few  days  after  this  event  to 
break  off  her  connection  with  the  latter  person,  lie,  however,  had 
strong  notions,  that  by  marrying  some  person  of  better  station  than 
himself  he  should  make  progress  in  the  world.  lie  had  before 
attempted  a  similar  scheme  with  other  ladies,  but  unsuccessfully ; 
he  therefore  resisted  her  efforts  to  obtain  her  release,  and  threatened 
to  go  to  her  father  and  to  show  him  the  evidence  of  the  rclation- 
ahip  which  existed  between  his  daughter  and  L*Angelier.  Where- 
upon the  girl  allows  him  to  resume  his  former  character  of  lover  in 
ordinary,  and,  peace  being  ostensibly  renewed  between  them,  let- 
ters in  affectionate  terms  are  again  written  by  Miss  Smith  to  her 
persistent  and  ill-conditioned  suitor,  and  thus  the  old  grounds  are 
apparently  re-occupied  by  both  parties.  This  occurred  about  the 
aiddle  of  Febnury,  186G. 

We  shall,  however,  do  better  to  take  the  summing  up  of  the 
learned  judge,  in  his  statement  of  the  case  urged  by  the  prosecu- 
tion. He  says,  "  The  Lord  Advocate  states  his  theory  of  the  case 
thus : — The  panel  became  acquainted  with  L'Angelicr ;  tbe  acquaint- 
ance went  on  very  rapidly,  and  ended  in  an  engagement ;  they  cor- 
responded frequently  and  clandestinely ;  on  the  6th  May,  1856,  he 
got  possession  of  her  person ;  the  engagement  was  discontinued 
once  or  twice  i  the  family  did  not  know  of  it ;  and  the  letters  con- 
tinod  on  her  part  in  the  same  terms  of  passionate  love  for  a  very 
considerable  time— I  say  passionate  love,  because,  unhappily,  they 
are  written  without  any  sense  of  decency,  and  in  most  licentious 
terms.  After  a  certain  time,  Mr.  Minnoch*s  attentions  to  the  girl 
became  very  marked ;  she  saw  there  was  no  chance  of  marrying 
L'Angelier,  even  if  she  continued  to  like  him  sufficiently ;  but  the 
other  was  certainly  a  most  desirable  marriage  for  her  to  make.  The 
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Lord  AdTPcate  laji,  Uiat  ber  objeei  Umi  was  to  «xtriaito  handf 
from  the  poettion  in  whieh  she  wu  plMod ;  tbat  9km  first  m»kef  tn 
appeal  to  L*Ange1ier  to  giro  up  her  letters ;  she  writes  then  Teiy 
ooldlj,  and  says  the  attachment  has  eeaaed  on  her  part^  and  sbf 
thinks  on  his  part  also ;  eertainlj  there  was  no  reason  to  sqiposo 
that,  thongh  he  freqnentlj  blamed  her  eondnei ;  hot  that  is  whal 
she  states.  The  Lord  Adfoeate  sajs,  that  bj  these  cold  letters  she 
was  trying  to  make  him  giro  her  np,  and  to  giro  np  her  letters. 
She  failed  in  that.  The  Lord  Adfocato  sajs^  that  then  she  pr^ 
oeeded  to  write  in  as  warm  terms  as  erer,  and  to  talk  of  their 
embracM  as  she  had  done  before.  She  does  not  svcceed  by  thai 
tone,  and  then  she  reeeiTes  him,  as  he  says  must  be  inferred,  and  is 
proTedi  bto  her  honse  for  the  pnrposo  of  gaining  her  objeet.  She 
has  to  leaTo  Glasgow,  and  he,  too,  has  to  go  to  Edinbnrgh.  She 
retams,  and  she  understands  that  he  returned,  and  she  writes  letters 
for  the  purpose  of  hoTing  interriews  with  him*  The  Lord  Adrocato 
says,  that  on  the  former  occasion,  when  she  failed  in  getting  the 
letters,  out  of  resentment  she  had  administered  tho  poison  to  him  on 
the  19th  and  22d  [February] ;  and,  aware  that  no  allnrsments,  er 
entioements,  or  fasdnaUons  from  her,  would  get  the  letters  fresi 
him,  she  had  prepared  for  the  intenriew  whieh  she  had  eipeoted  on 
the  22d  March,  by  another  purchase  of  arsenic^  and  with  the  inte»> 
tion  to  poison  him.  The  Lord  AdTOcate's  theeiy  and  statement  m, 
that  tho  intenriew  hariag  taken  plaeci  sl^  did  aoeordingly  aduiinie* 
tor  that  dose  of  arsenic^  from  which,  howsoovw  administered,  ho 
died." 

The  judge  then  proceeds  to  say  forther— **  All  this,  on  the  olher 
hand,  is  treated  as  a  totally  mcredible  supposition  by  the  counsel 
for  the  prisoner.  It  is  said,  that  she  could  not  haro  bod  such  % 
purpose ;  that  it  is  something  too  monstrous  to  bdioTo,  or  inquire 
into,  OTon.  Gentlemen,  it  is  rery  difficult  to  say  whal  might  nH 
occur  to  the  exasperated  feeUogs  of  a  female  who  had  been  plac^ 
in  tho  situation  in  whieh  this  woman  wssplacod.**  (!)  Tho  judge 
then  proceeded  to  say,  that  the  correspondence  was  of  ^muoh 
imporUnce  in  ascertaining  what  sort  of  feelings  this  gurl  cherished,'* 
and  in  enablbg  the  jury  to  infer  that  tho  young  woman  was  a  IM 
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and  determiaed  iMmuddey  becAOM,  hanog  ikllcii  into  the  eomiptbg 
lumdi  of  ber  lorer  before  marriAgey  ber  pusioot  bad  boon  both 
•Kcitod  and  gratified  impmdentlj,  and  abo  bad  been  to  confiding  as 
to  write  to  ber  '^bnsband,**  as  sbe  called  bim,  in  warm  and  unre- 
strained tenna,  wbich,  no  donbt,  wben  tbej  now  meet  tbe  eye  of 
otberiy  appear  licentiooiy  immoral,  and  indecent.  Tbeie  latter 
remarfca  on  tbe  part  of  tbe  Lord  Juatiee-clerk,  appear  to  na,  we  muat 
confe«|  to  baTO  reiy  little  cogency,  and  tbe  allnaions  to  tbe  **  extra* 
ordinarj  frame  of  mind  and  nnballowed  paaaione,"'  resemble  ratber 
na  attempt  of  a  well-meaning  man  to  ^improre  the  occasion,'*  for 
tlM  moral  edification  of  tbe  jorjmen  and  their  danghtersi  than  for 
•Bj  legitimate  purpose  in  tbe  administration  of  justice* 

With  respect  to  tbe  three  sereral  occasions  of  alleged  poisoning 
nbofo  referred  to,  it  should  be  remarked  that  on  tbe  first  occasion, 
TO :  tbe  llhb  of  February,  wben  L'Angelier  was  seised  with  illness, 
•Ithongb  it  was  alleged  that  it  arose  from  swallowing  poison,  yet  the 
•ndence  oiered  to  induce  this  inference  was  contradictoiy  and 
■nsntisfactory  in  many  respects,  and  the  hypothesis  that  Miss  Smith 
bad  arsenic  in  ber  possession  at  that  time  was  unsupported ;  and 
further  it  appeared  that  L'Angelier  bad  been  subject  to  atUcks  of 
Sflaesa  not  unlike  that  of  tbe  19th  February,  which,  as  the  judge 
remarked,*  "  appears  to  indicate  tomsMnff  internally  wrong "  in 
themaiiL 

•  h  fht  IniMd  Jvdgt^ielHtfg*  «i  th»  inft  d«j  (p«c«  S97),  ke  nmftrktd,  that  the 
eOTrttfaadcM*  «m  of  Tftlii*  la  MMrtidBlBg  tbo  girl'i  lUt*  of  nlad  tad  dinpod- 
tStn,  **fta4  wlMtlMr  ikm%  it  maj  trM«  of  moral  mbm  or  propriotj  to  bo  fovml  fta 
kor  lotton.  or  wholhor  tkoy  4o  sol  oihSblt  onoh  a  dogvoo  of  Ul-roguUtod,  diiordorljr, 
dbtooipored,  Bowtio—  foottngt,  os  to  ihov  tkot  this  b  a  pofooa  qnito  oopoblo  of  • 
chtrtoUag  mjr  oli|)oot  to  ovoid  dUgrooo  m4  oxpoow%  oad  of  tekSog  may  rtvoact 
wkioh  tmiik  triotwtat  wlgkl  oidto  la  tho  miadof  a  vomoBdrivoaaoorly  toawdafoi^ 
aoalM oajf  oho  wm."  Ob  tbo  ooooad  doj,  hoppllj,  tUs  rtflootioa  (vhloh  ao Hadcat 
of  aoatal  ooUaoo^  Moob  looo  oao  oiporioaood  ia  tbo  klstotj  oad  oboroeUrloUeo  of 
cvfaao,  ooidd  JaotUy,  oi  looot  from  tbo  pobliabod  lotton.)  «u  Modiio4  vboa,  oAor 
aayiag  that  tbojai7  moot  ooaclndo^ftoa  tbo  lotton.  tbot  it  wm  aot  oo  aaUkol/ ■• 
was  oapfoood  tbatibo  mlgbt  cboriib  a  ■Murdoroas  pavpooo,  bo  aoTortbolon  wonod 
Ihoa  Ibot  ii  WM  tbo  *«  lo«(  ooaolaotoa,  of  oovno^  Ibot  joa  oagbt  to  oo«o  to^  imtoIj 
es  ooppoiitloa  oad  lateaaoo  oad  oboorvatloa,  apoa  tbio  wrjrlag  oad  wavoriag  oo»> 
leoyii  jiatii  of  a  gM  la  tbo  oiroiBiotoacoi  la  wblob  ibo  wm  ptoood." 

■Pago  290. 
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Witk  regtrd  to  tlie  prttooer't  next  ancged  ftltcmpt  at  poboQ, 
▼ii:  that  of  tha  32d  February,  there  ia  little  doubt  but  that 
L'Aogclier  waa  both  Tory  Dl  at  that  time,  and  that  the  ijiBp* 
toma  rcaembled  thoae  which  aeoompaa j  poiaoninga  by  arNDio ;  aad, 
moreoTor,  the  young  lady  had  on  the  Slat  bought,  at  ft  eheniat'ai 
aracnic^  and  might  have  been  in  the  eompany  of  the  deceaaed  the 
evening  before  he  waa  taken  ill  in  thb  aeoond  attack* 

There  yet  remaina  the  third  alleged  attempt  Time  was  prtMbg 
for  the  girl'a  marriage  with  Minnoch.  She  waa  atoutly  denying  to 
L'Angelier  that  hia  auspicion,  that  ahe  waa  engaged  to  MioBodi, 
waa  well  founded,  and  ahe  eontinued  to  affect  to  retain  her  anoieBt 
affection.  Now,  on  the  16th  March,  it  appears  she  Wat  wridng  to 
her  respectable  loTer,  Mr.  Minnoch,  a  letter,  thus  deaeribed  in  the 
achedole  to  the  indictment,  No.  188,  •«  Letter  to  William  Minnoch, 
£aq.,  posted  at  Stirling,  16th  March,  1857.'*    It  ia  as  followa  ^» 

**  Mr  Dbabest  Wiluam,— It  is  but  fair  after  your  kindneaa  to 
mc,  that  I  ahonld  write  you  a  note.  The  day  I  part  firom  frionda  I 
always  feel  sad ;  but  to  part  from  one  I  lore— as  I  do  you-  malw 
me  feel  truly  aad  and  dull.  My  only  conaolation  ia  that  we  meet 
aooQ.  To-morrow  we  ahall  be  homo.  I  do  ao  wiah  you  wero  hen 
to^ay.  AVe  might  take  a  long  walk*  Our  walk  to  Dnmblano  I 
shall  OTor  remember  with  pleaaure.  That  walk  fixed  a  day  on  which 
we  are  to  begin  a  new  life— a  life  which,  I  hope,  may  bo  of  happi- 
ness and  long  duration  to  both  of  ua.  My  ahn  through  life  ahall  bo 
to  please  and  study  you.  Dear  William,  I  muat  conclude^  aa  manuM 
is  ready  to  go  to  Stirling.  I  do  not  go  with  the  aame  pleaaure  aa  I 
did  the  laat  time.  I  hope  you  got  to  town  aafe,  and  found  your 
aistcra  well.  Accept  my  warmeat  kindneaa,  lotOi  aiid  over  beliofO 
me  to  be  youra  with  affection,  Madeleine." 

Fire  daya  later  than  the  date  of  the  abovo  nolo,  however,  via : 
on  the  mombg  of  Saturday,  the  2lBt  March,  thia  treadieroua  eoi^ 
reapondent  pcated  to  the  other  lover,  the  Glasgow  warehooaenan, 
L'Angelier,  the  following  note,  which  probably  wu  written  on  ft 
Friday  night,  but  it  is  without  date :— ^  Why,  my  beloved,  did  you 
not  oome  to  met  Oh  beloved  are  you  QIT  Gome  to  me^  aueot 
one.    I  waited  and  waited  fmr  you,  but  you  came  not*    I  shall  will 
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•gain  to-morrow  i^ghl-— otmo  honr  snd  arrtageoionft.  Do  ooom^ 
sveet  love !  m j  own  doar  lovo  of  a  twoetheart !  Coma  balovod  and 
clasp  mo  to  jour  heart.  Come,  and  we  ihall  bo  happj.  A  kiMi 
fond  lore.  Adiev  with  tender  embraeeo !  Etot  belioTo  mo  to  bo 
joar  own  erer  dear,  fond,  MinL*' ' 

Thos  the  girl  was  in  a  rtrj  considerable  embarraMment  with  her 
two  correspondents,  and  it  is  not  clear  how  she  could  easilj  escape 
from  her  difficolttea.  Her  note,  just  extracted,  shows  that  she  hod 
made  an  appointment,  and  had  been  expecting,  on  the  prerlons  even* 
ing,  to  meet  L'Angelier ;  and,  on  the  day  before  she  so  expected  to 
meet  him,  vis :  on  the  18th  of  the  month,  she  certainlj  had  bought 
another  packet  of  arsenic  **  for  the  rats.**  The  appointment  thus 
made  was  not  kept ;  but  the  prosecution  infers  that  a  meeting  on 
the  next  day  must  have  been  kept  in  its  stead.  It  is  prored  that 
on  Sundaj,  the  22d  March,  at  nine  o'clock  in  the  erenbg,  L'Ango- 
lier  went  out  of  his  lodgings,  and  with  the  object,  it  b  inferred,  of 
meeting  Miss  Smith ;  he  staggers  home  at  half-past  two  the  next 
morning,  and,  after  a  few  hours  of  agonj,  dies— and  dies  undoubt-  . 
cdljr  poisoned  bj  arsenic  The  questions  then  arise— First,  Did 
Miss  Smith  meet  the  man,  on  the  Sunday  night  T  and  second.  If  so, 
did  she  poison  him,  to  get  him  out  of  the  way,  or  for  any  other  rea* 
son  ?  There  was  no  direct  OTidenoe  offered  in  support  of  the  aifirma- 
tiro  of  either  of  these  questions.  And  it  is  interesting  to  hear  how 
the  jury  were  charged  with  respect  to  the  circumstantial  evidence 
siddaced,  and  of  which  the  abore  letters  formed  an  important  iteui. 

The  Lord  Justice-Clerk  first  read  the  letter  just  extracted,  and 
thus  commented  on  it ;  **  Now,  it  is  not  proved  that  he  (L'Angelier) 
got  any  other  letter.'  Do  got  this  letter  on  the  Sunday  morning. ' 
He  had  complained  in  a  letter  to  Miss  Perry  on  the  Friday,  that  he 
bad  lost  an  appointment  which  had  been  made  for  the  Thursday 
craning,  owing  to  not  getting  the  note  till  the  Friday.  And  that 
tliis  man,  ardent  to  see  this  girl  again,  hopbg  to  get  the  ■atis&ctoiy 

■  If  tha  lOtgatlM  cf  tka  prMweatioa  wm  aorrMC»  tk«  vrittr  cf  tha  aWta  ka4 
th«B  alra^  pripiMi  MBakaadrtd  afgnlM  afafataK  wUoksha  kadiiOWd^va 

falMNMc4«M/«fl, 


'TkbbvvrjrlMM.    TInra  waa  do  ttldtaaa  thai  h«  did  m<  gM  si^  wlkcr  WMot. 
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aaswir  which  ihe  htd  promiwd  to  giTe  to  }m  questions,  m  to  Ibnn- 
Sag  aa  engsgement  with  Minnocbi  should  horrj  home  on  the  Snndmy 
night,  and  go  out  from  hit  lodgings  in  the  hope  that  he  wonld  find 
her  waiting,  and  that  there  was  the  greatest  probahili^  of  haa  seeing 
her,  was,  he  thonght,  the  on!  j  conelasion  the/  ooold  eome  to  npoa  tho 
natter,  L'Angelier  goes  ont  apparentlj  as  soon  as  he  changed  hia 
coat,  and  makes  some  arrangements  abovt  tea  or  something  else,  and 
it  was  for  the  jnry  to  saj  whether  the/  donhted  that  that  letter 
brought  L'Angelier  into  Glasgow  on  that  Snndaj  nigh^  taking  the 
mail  train,  and  walking  to  Coatbridge ;  bat  here  the  proof  stopped.*' 
Or,  in  other  words,  there  was  no  proof  at  alL  The  repeated  labor- 
iagi  on  this  head  amonnt  to  this :  The  girl  made  an  appointment 
(bjr  a  lettert  which  is  lost)  for  a  certain  Thnrsdaj— whidi  the  man 
did  not  keep ;  but  she  sajs  she  waited  on  this  occasion  for  him 
OTon  on  the  next  da/  (Frida/).  8he  writes  again  another  note, 
saggeating  (it  most  be  assnmed)  a  certain  Satorda/  for  another 
i^potntment— and  this  also  was  not  kept  It  Is  therefore  to  be 
inferred  that  she  most  ha?e,  as  before^  waited  for  him  the  next  da/, 
Snnda/,  and  so  most  hare  met  him  I  It  is  worth  while  to  extrael 
this  part  of  the  learned  jodge's  charge  to  the  jnr/«  **  Well,  then, 
that  letter  brought  him  to  town.  I  think,  upon  the  eridenoe  that  I 
haTC  read  to  /on,  that  there  can  be  no  doabt  of  that  It  ts  <AecoiH 
vieUan  wkM  /osW  en  Ste9in9an*9  (a  witness)  mmd  iks  meaieiil 
(As  UtUr  woi  fnmd.  In  the  ordinar/  matters  of  lifs^  when  /on 
find  the  man  came  to  iown  for  the  purpose  of  gettbg  a  meeting,  /on 
ma/  come  to  the  eondosion  that  the/  did  meet  ;^  bnt^  obsenre,  that 
becomes  a  ver/  seriovs  inference,  indeed,  to  draw  in  a  ease 
where  /on  are  led  to  suppose  that  there  was  an  administration  of 
poison,  and  death  resulting  therefrom.  It  ma/  be  a  wj  natoral 
inference,  tooking  at  (As  iking  m&raUjf.*  None  ef  /on  can,donbt 
that  she  waited  for  him  agdn,  and  if  she  waited  the  second  night 
after  her  first  leuer,  it  was  not  surprising  that  she  shonld  look  out 
for  an  interriew  on  the  second  night  after  the  second  letter.**    At 

*  BmKj  tUs  It  mhtflM  gta«ml  •  pwpoiidoa.    OtMrifil\y,  wt  fhUk^  ptofls 
li7toaM<nSSM*l 
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this  point  tbo  eooniel  f«r  the  dcfeoM  eoold  eootain  liimielf  no 
Irager,  and  bo  begged  to  deanr,  wging  tboi  this  vis  **  the  tuning- 
pomt  of  the  esse."  «« She  boj%"  neTertheless»  oontinaod  tVe  lesrned 
jndge»  **  "IshsU  wsitsgsin  to-morrow  night,  ssmeboor  snd  snmngo-' 
menty'  snd  I  soy  there  u  no  donbt    bnt  it  is  n  nutter  for  the  jnrj 
to  eonsider — ^thnt  sfter  writing  this  letter  he  might  expect  she  wonld 
wsit  another  night ;  that  is  the  obeerration  I  asds^  and  thero> 
fore  it  was  rtarj  natnral  that  bo  shoold  go  to  see  her  tktU  Snnday 
night.    Baty  as  I  said  to  70a,  this  is  an  inference  onl j    •    •    •    • 
Bntp  then,  gentlemen,  in  drawing  an  inference,  yon  mutt  0d$Mjf$ 
hok  U  tk*  imparUnU  ^JUaroeUr  of  the  inference  which  jon  are  asked 
to  draw.    If  this  had  been  an  appointment  about  bosiness,  and  yon 
fonnd  thatajaaneaBse  to  Glasgow  for  the  purpose  of  seeing  another 
npon  bnsincss,  and  that  he  went  out  lor  that  porpose,  having  no 
other  object  in  eoming  to  Glasgow,  yon  woohl  probably  scont  the 
notion  of  the  person  whom  he  had  gone  to  meet,  saying  I  nerer  saw 
or  heard  of  him  that  day ;  but  the  inference  whi^  you  are  asked 
to  draw  is  this,  namely,  that  they  met  npon  that  night,  where  the 
fact  of  their  meeting  is  the  foundation  of  a  charge  of  murder.    Too 
must  Ibel,  therefore,  that  the  drawing  of  an  inferenoe  in  the  ordi- 
naiy  matters  of  dril  business,  or  in  the  actual  intercourse  of  mutual 
friends,  is  one  thing ;  and  the  inference  from  the  fMt  that  he  came 
to  Glasgow,  that  they  did  meet,  and  that  therefore  the  poison  was 
administered  to  him  by  her  at  that  time,  is  snother,  and  a  most 
enormous  jump  in  the  category  of  inferences.    Now  the  question  for 
you  to  put  to  yourselTcs  is  this— Can  you  now,  with  satisfaction  to 
your  minds,  eome  to  the  eondusaon  that  they  did  meet  on  that  occa- 
sion, the  remU  Umg^  and  the  ^ij^  of  eoming  to  that  conclusion 
beings  to  &L  down  upon  her  the  sdmtnistration  of  the  avsenio  by 
whiehhediedr 

Kow  the  above  extract,  in  addition  to  its  remarkable  inaccuracy 
in  im  terms  and  confused  expressions,  is  a  rexy  startling  statement 
as  to  the  law  of  inferenoe;  and  occurring,  as  it  docs^  in  the  well* 
oeasidered  sddreas  of  the  Lord  Justios-Clerk,  who  ^favored  the 
reporter  by  revising  his  oharge  to  the  jury,  as  well  as  his  opinions 
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on  tho  TirioQi  pc^nta  of  Uw  triting  ia  Um  oowm  of  Uio  trial,'*'  it 
demands  a  little  eomideration.  It  leada  one  to  eooelade  that  it  wat 
laid  down  that  a  different  kind  of  probabilitj  ia  reqninte  in  a  serioos 
ease  than  in  one  of  minor  importanoe,  and  Um  lava  of  eridenoe  on 
tin]  and  criminal  qneationa  are  at  varianee.  Indeed  it  goes  further, 
and  if  the  laat  lentenee  is  aetnally  the  doctrine  laid  down,  then  it 
followsi  that  if  in  an/  case  the  ponaltj  apon  oonWction  he  capital, 
then  a  pecniiar  standard  of  prohabilitj  u  to  he  insbted  on.  Thos, 
an  inferenoe  which  it  is  righteous  to  draw  on  a  trial  for  berglaij, 
would  be  rash  on  a  charge  of  manslaughter ;  and  a  piekpoeket  may 
be  properly  oonricted  upon  a  class  of  evidence  which  would  admit 
of  the  aequittal  of  a  sheep-etealer ;  or,  to  take  the  rery  case  of  Miss 
Smith,  if  she  had  been  on  her  trial  for  taking  the  watch  of  L'An* 
gelier,  of  the  Talue  of  fire  pounds,  or  a  question  had  been  raised 
as  to  an/  supposed  mercantile  contract  with  her,  the  OTideoce  before 
the  jut/  was  strong  enough,  ^  meroi^,"  to  hare  enabled  the  jur/  to 
infer  that  these  two  indiriduals  had  met;  but,  as  she  was  charged 
with  poisoning  him,  a  superior  degree  of  proof  was  rsquisite. 

Now,  doubtless,  with  respect  to  high  treason,  there  k  a  proteetire 
rule  of  law  which  requirea  two  witnesses  to  be  produoed  to  establiah 
the  charge.  Possabi/,  as  Mr.  Pitt  Ta/lor  has  remarked,  one  reason 
for  this  ma/  have  been  that  the  consequences  of  connetion,  both  to 
the  accused  and  his  famil/,  are  saTage  and  rtvolting.  But,  he  adds, 
a  man  of  calm  reflection  ma/  conrider  this  an  indifferent  reason, 
**  and  ma/  think  that  the  l^gislatufe  would  oonfer  no  trifling  benefit 
on  the  countr/,"  if  it  effected  a  reform  in  thia  antiquated  fragment 
of  the  law.  So,  idso,  b/  the  Canon  law,  greater  accumulation  of 
erideoce  is  required  ia  some  cases  than  in  others:  for  example^  if 
a  cardinal  be  charged  with  incontinence^  the  crime  must  bo  estab* 
lished  b/  the  eridence  of  SMen  lye-witnesses.  But  Cfun  ia  these 
absurd  instaacee,  although  a  greater  quaattt/  of  eridence  is  de- 
manded, the  same  quali^  suiBces.  And  ia  ofcr/  system  of  juris- 
prudeneo  worthy  the  aams^  a  different  mode  of  1^  «  calcnlsticn 
for  deciding  n  dril  quesdoa  which  oenosmi  XIO,000,k  aotidcpced 

«  8m  Mft  Inia^t  Pfeibe»«Mt  to  Ike  Bit«^ 
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to  thftt  which  II  cmplojed  to  determine  a  matter  which  rektee 
toXo. 

The  moral  conseqveiieec  of  an  opinion  ihonld  not  regvlate  a  len* 
fible  man  m  determining  the  principles  npon  which  he  shonld  or 
tbonld  not  adopt  or  hold  it,  and  the  oppoeate  doctrine  b  pregnant 
with  mischief.  It  is  true  tliat  most  pmdent  men  walk  on  a  terrace 
raised  twelve  inches  ahoTC  the  IctcI  of  a  lawn,  and  moTC  on  a  path 
of  the  same  width,  hat  hanging  ofer  a  precipice  some  thonsaads  of 
feet  deep,  with  a  diiferent  kind  of  feeling ;  yet  in  the  hitter  ease 
the  principles  of  dynamics  are  not  altered,  the  law  of  gravity  remains 
nainterfered  with,  and  the  identical  means  of  locomotion  are 
ohsenred  as  on  the  former  feat.  What,  howerer,  the  adrentaroas 
pedestrian,  who  is  mnning  the  greater  ruk,  does,  is  this :  he  tests 
each  step  more  accnratclj  than  when  strolling  helow ;  he  is  more 
carefol  in  the  application  of  the  known  principles  of  walking ;  he  is 
more  on  his  gnard  against  making  a  careless  morement,  or  forget- 
ting  to  pat  oat  his  proper  forces,  or  directing  his  mosdes  in  their 
doe  exercise,— he  is,  in  one  word,  more  anxioos  to  applj  aright  the 
ordinary  means  of  safe  walking  in  the  one  case  than  in  the  other. 
If  he  cannot  do  this,  he  should  not  Tolontarily  attempt  a  giddy 
height.  On  the  other  hand,  if  circumstances  compel  him  to  do  so^ 
he  wQl  probably  be  cmshed  if  he  invent  for  the  occauon  a  pa»  $€ui 
foo&ded  on  a  new  principle  of  graritation,  which  he  hopes  may  afford 
him  perfect  security.  Every  prisoner  ought  to  he  tried  on  the  same 
prinriple,  and  a  Scotch  jory  ought  not  to  he  told  to  infer  that  an 
urchin  robbed  a  till  of  sixpence  on  any  but  sufficient  grounds,  nor  to 
acquit  a  Madeleine  Smith  because  the  eridenee  from  which  they  have 
to  draw  their  inference  wss  not  mor€  than  sufficient. 

To  retom  to  the  facts  of  the  trial  before  us.  The  proof  of  the 
dates  of  the  various  letters  which  were  given  in  eridenee  caused 
great  trouble  to  the  Court,  and  was  inconclosiTe,  too.  But  the  most 
hnportant  struggle  upon  the  admissibility  of  documents  was  that 
vhioh  related  to  the  admissibility  of  some  pencil  memoranda,  made 
iioin  time  to  time  b  a  note-book  by  tho  deoeased.  We  will  hero 
fellow  the  report  of  the  judicial  decision : 

'The  Lord  Jnstioe  Qerk  said;  •  The  point  wUeh  bow  awaits  the 
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the  Court  baa  ben  tlie  mbjeet  of  vraeh  del!beratMm  among 
oomlfia.  Lidoed  I  do  not  know  that  nnj  point  of  greater  fanport- 
nnoe  orer  oeewred  in  an j  ornunal  trial,  and  the  ooort  are  in  thie 
vnfortuinto  poaitioa  In  one  req)eet,  that  they  hare  no  aaeietanoe 
from  anj  aothoritiee  idiaterer.  The  admieaion  of  heanaj  eridenee 
(that  ia,  the  teatimoiiy  on  oath  of  whmt  n  deoeaaed  peraon  aaid,)  ia 
en  eattUiahed  rale  in  the  Uw  of  SootUnd,  but  nnder  thoee  reatrio- 
tiona  and  eonditiona  whleh  I  had  oooaaion  fvlljr  to  atate  in  the  eaae 
oC  (yerien'  reatrietfona  and  oonditiona  whieh  go  in  many  eirenm- 
ataneea  to  the  entire  r^eotion  of  the  evidenoey  and  are  not  merel/ 
objeetiona  to  ita  weight  and  eredibOitj.  What  ia  now  propoaed  to 
be  admitted  ia  this  eertoin  memorandn  or  jottinga  bjthedeceaaed, 
in  whioh  eertain  thinga  are  aaid  to  hate  ooeurred  whieh  go  direetlj 
to  the  fital  part  of  thia  oharge.  The  Dean  of  Facol^felt  that  ao 
atrongl/y  that  ho  did  not  aernple  to  atate  what  the  purport  of  one  of 
theae  waa»  in  order  to  ahow  the  immenae  materiality  of  the  pobt 
It  ia  aometimea  n  Toty  difficnlti  bnt  it  ia  a  aacred  daty,  for  the  Court 
to  take  oare  that  thernlea  of  eridenee  are  not  relaxed,  merely  b^ 
eaoae  it  appeara  thnt  the  matter  tendered  ia  of  the  higheat  import* 
nnee  in  the  eaae.  Before  erideneo  oan  be  reottTod  and  allowed  to 
go  to  a  J  nyt  it  mnat  be  ahown  that  aaeh  eiidenee  ia  legally  oompe- 
tent.  It  will  not  do  to  take  any  half  tiew  if  the  endence  ia  not 
legally  admiaaible  againat  the  priaoner,  aneh  aa  that  the  eridenee 
ahoold  go  to  the  jury  for  them  to  eonaider  ita  importanee.  The 
OTidenee  oqght  not  to  be  admitted  at  all  nnleaa  it  b  UgaUjf  oompe- 
tent  and  admianble  endenee.  Thia  important  role  ia  aometimea 
toaohed  open  when  it  ia  aaid  that  it  ought  at  leaat  to  go  to  the  Joiy 
for  them  to  eonaider  ita  nine.  Thia  ia  quite  ineorrect  We  moat 
eonaider  whether  the  eridenee  ia  eompetent.  That  ia  the  role  alao 
in  eifil  oaaea,  aa  ia  well  iUaatrated  by  a  eaae  of  IfiiiSr,  tried  at  Glas- 
gow by  Lord  Follerton.  He  had  allowed  a  letter  from  a  peraon 
allTO^  bat  eiamined,  to  be  read  aa  eridenee  of  the  fiMta  therma 
ttated,  aaying  that  the  jury  would  eonaider  whether  the  latter  was 
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endenee  of  tiich  facts.  Id  his  eharge  ho  felt  the  embar- 
rafsnent  he  was  in.  The  resalt  was^  the  eoart  granted  a  new  trial. 
In  the  erdinaiy  case  of  hearsay  eTidenee,  yon  hare,  in  the  testi- 
monj  of  the  vitnesses  examined,  eTidenee  aa  to  all  the  cirenm- 
itanoea  in  which  the  deceased's  statements  were  made — whether 
•erioosl J  made  or  casnallj  stated — whether  any  motiTe  appeared  to 
he  inflnencing  him — ^whether  in  answer  to  questions,  and  if  so,  with 
what  parpose  the  questions  were  pnt;  in  short,  imperfect*  as  the 
eridence  is,  one  ean  really  epply  to  it  many  tests  which  diminish 
the  risk  of  error,  and  by  means  of  which,  no  doubt,  important  eri* 
dence  is  often  obtained.  Of  eourse  I  am  spoaking  now  of  state- 
ments by  the  deceased,  which  are  not  part  of  the  rf  geitce  of  the 
crime  or  transaction.  We  haTo  no  such  means  of  testing  the  evi- 
dence now  tendered'— Tis.,  entries  or  jottings  by  the  deceased,  of 
meetings  with  the  panel,  or  of  facts  following  such  meettngn,  made 
in  pencil,  and  so  short  as  to  Icare  their  meaning  unexplained  or 
doubtful.  It  is  of  Titol  importance,  in  considering  whether  this 
CTidence  is  admissible,  to  ascertain  in  what  circumstances,  and,  if 
possible,  from  what  motire  and  at  what  period  these  entries  were 
made.  Kow,  it  is  a  most  remarkable  fact,  that  there  is  no  entry 
reganling  the  prisoner,  or  any  circumstances  connected  with  the 
prisoner,  or  indeed  any  entry  at  all  as  to  anything,  before  the  Ilth 
of  Febmary;  and  at  that  Tcry  time  the  purpose  on  her  part  of 
breaking  off  the  engsgement  with  him,  and  of  demanding  back  her 
letters,  had  been  communicated  to  the  deceased ;  and  his  purpose 
and  resolution  not  to  gi?e  up  the  letters,  and  to  keep  her  to  her 
engagement,  were  arowed  and  made  known,  as  it  appeared  from 
the  eridenee,  prior  to  that  date.  Therefore  he  had  a  purpose  in 
writing  these  memoranda— a  purpose,  obriously,  to  endeaTOur  to 
strengthen  his  hold  orer  the  prisoner,  not  only  by  refuring  to  giTo 
■p  the  letters  at  thai  time  and  afterwards,  but  probably  with  a  riew 
to  hold  otti  that  he  had  a  diary  aa  to  their  intenriews  and  commu- 
nications, so  as  to  endeaTour  to  effect  his  object  of  prerenting  the 
marriage,  and  of  terrifying  her  into  giring  up  her  engagement, 
with  Mr.  IfinnodL    I  make  this  obsertation,  not  merely  with  . 

renrd  to  the  weight  and  credibility  of  these  entries,  but  also  as  of 
14 
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importaiiM  b  reprd  to  their  admiMilnli^y  Veetiite  b  tlie  am  of 
he«m/  efidenee  one  eui  afoeitem  from  tbo  wttnoiMt  the  Uae 
when  the  •tsteinonl  wm  medoy  all  the  areameteneei  and  all  the 
apparent  motiTei  which  caa  be  eolleeted,  aa  to  the  statement  b«ng 
made  bj  the  deeeaeed.  Bat  when  we  cannot  know  with  oertainqr 
the  motiTC  with  which  the  man  made  the  entrj,  or,  perhapci  u  in 
thia  caae,  can  perceiTO  reaaona  whj  he  made  the  entry  ae  againat 
her,  intending  to  pnjndice  her  in  one  waj,  not  of  oovae  with 
refermce  to  the  proepeet  of  avch  a  trial  ae  this,  bat  with  reference 
to  her  engagement,  I  think  it  cannot  be  said  that  this  comes  before 
the  coort  u  a  statement  recorded  bj  him  as  to  bdifferent  matten, 
or  as  to  matters  in  which  he  might  hare  not  had  a  strong  parpose 
in  making  the  statement.  Farther,  it  is  a  reoord  of  a  peat  act. 
Bat  aappoee  that  a  man  has  entered  in  his  diaiy— and  the  pobt  is, 
whether  snch  an  entry  is  legal  CTidenee  of  what  did  eocnr"  that  he 
had  arranged  to  meet  A.  B.  at  each  a  place,  and  he  is  there  foand 
mordered,  that  is  a  fatare  thing ;  and  I  do  not  saj  that  woald  not 
be  admisaible  in  eridenoe,  leering  its  effect  to  the  jorj,  I  fed  the 
force  of  what  the  Iiord*AdTOcate  has  so  forciblj  stated,  that  sap- 
poaiag  in  thu  book  there  had  been  an  entrj  that  this  man  pu^ 
chased  arsenic,  woold  not  that  haTo  been  aYailable  in  &Tor  of  the 
prisoner  t  Bat  I  thmk  that  a  soond  distincdon  can  be  drawn 
between  that  case  and  the  present  An  lUnatration  of  this  point 
has  been  saggested  to  mj  mind  bj  one  of  mj  brethren,  whose 
aathoritj  and  experience  are  of  the  rerj  highest:  Take  an  action 
of  diToroe  against  the  wife  where  the  paramonr  wae  dead;  would 
an  entry  In  any  diary  of  his,  that  he  had  enjoyed  the  embraoee  of 
this  woman  in  her  hnsband's  absence  on  each  a  night,  be  proof 
against  the  wifet  I  think  not.  What  is  proposed  in  thia  case  is 
to  tender  in  eridenoe  a  thing  altogether  nnpreoedented  according  to 
the  researeh  of  the  bar  and  bench,  of  which  no  trace  or  indication 
occors  in  any  book  whaterer— ris.,  that  a  memorandam  made  by 
the  deceased  shall  be  l^gal  proof  of  a  fact  against  the  panel  in  a 
charge  of  morder.  It  is  no  answer  to  say  that  it  may  not  be 
n^ffieUni  proof;  bat  still  should  go  to  the  jury:  The  first  pobt  i»— 
whether  it  is  ^a/o^  eridenoe.    lam  vnaUe  to  admit  sack  efideDce; 
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H  might  nUx  the  uatd  nilei  of  evidence  to  an  eztett  that  tibe 
Bind  eoold  hard]/  eontenplate.  One  eannol  tell  liow  mu j  dooi- 
mente  night  eziat  end  be  fomnd  m  the  repoeitoriee  of  a  deeeaied 
pmon ;  a  man  may  hare  threatened  another,  he  ma/  hare  hatred 
•gminet  him,  and  be  detennined  to  reTengo  hinuelf^  and  what 
«ntrica  maj  he  not  make  in  a  diary  for  tbia  pnrpoee  t  At  the  pomt 
i<9  perfeetlj  new,  and  aa  it  wodd  be  a  departvre  from  what  I  eon- 
aider  to  bo  an  important  principle  in  the  adminiatratioA  of  joetiee, 
I  think  this  evidenee  eannot  be  received.' 

•^I^ord  Haadjaide  aaid— '  We  are  uked  to  reoeite  aa  eridenee 
for  tlio  Grown  a  podEet4MN>k  containing  an  almanac  or  diaiy  for 
1857,  in  which  eertain  entriee  are  made,  oppoeite  to  certain  daji  of 
the  week,  from  Febmary  11  to  March  14*  I  mention  theee  extreme 
dmtefl*  £rst,  becawe  they  inchide  the  period  of  the  only  entriee  In 
the  diary ^the  entriee  not  beginning  with  the  commencement  of  the 
j^mr  ;  and,  eecond,  becaose  the  period  daring  which  the  eatrici  are 
mmde  haa  reference  only  to  the  firat  and  eecond  chargei  in  the 
indictment  The  third  charge  aa  to  time,  ii  mbieqnent  to  the 
entriee  oeaaiag  to  be  made.  The  apecial  point  ii,  whether  the 
entriee  of  certain  datee— two  in  namber-Hure  to  be  read,  and  made 
eridenee  for  the  proeeevtion,  aa  regarda  the  Unt  and  aecond  chargee 
in  the  indictment  T  The  whole  of  the  entriee  hare  been  written 
with  n  lead  penciL  I  notice  thta  to  make  the  obeenration,  that  ink 
end  penmanahip  afbrd  to  a  eertam  degree  a  meana  of  a^certain- 
iBg  whether  entriea  are  made  de  dU  m  dum^  thna  baring  the 
ehemcter  of  entriee  made  daily;  or,  on  the  contrary^  of  ocTeral 
entries  baring  the  appearan'*e,  by  change  of  ink  or  of  pen,  of  bebg 
ninde  at  one  time,  and  to  from  after  recollection.  Where  all  the 
entriee  are  in.  pencil,  there  can  be  no  aecurity  aa  to  the  time 
wfien  the  entriee  are,  in  point  of  fact,  inserted,  and  that  they  are 
not  ear  fo&tfaeU  ;  or  diat  the  original  entriea  hare  not  been  ez- 
pnngnd,  and  othera  •abetitated  in  their  place — ^whether  this  be  in 
eorreetion  of  memory,  or  irith  pnrpeee  and  deeign  of  abother 
ehnmeter.  The  parties  makbg  sack  entries  in  penofl  has  entirw 
power  over  what  lie  has  done  or  chooeee  to  do.  Bat,  waiving  this 
peenBiri^ia  the  present  ease,  the  general  point  is  pnseeted  for 
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4«teraiiiMtm,  whethw  meaonndams  of  a  deeeuod  pcrtoo,  setting 
forth  beidoiitt  m  hoTiBg  oeoiurrod  of  particiiUr  dttcti  and  eon* 
Moiod  with  the  namo  of  an  indiTidaaly  are  admiaeiblo  at  eTidenee 
to  eapport  a  oharge  in  a  orimiaal  case  T    80  far  ts  m/  knowledge 
foeBp  this  is  a  new  point.    We  hare  reoeifod  no  assistanee  frooi  the 
her  hj  referenee  to  anj  aathoritj  either  direct  or  iUostrativo.    No 
case  hss  heea  cited  to  as  bearing  npon  the  sobjeot.    And  having 
.taken  seme  pains  mjrielf  to  search  for  aathoritj  and  precedeatp  I 
baTo  been  nnsQccessfial.in  finding  either  to  guide  us.    If  the  fact  be 
wOf  nndoobtedlj  it  is  a  circmnstance  on  which  the  objector  to  the 
■daissioo  of  the  OTidence  is  entitled  to  found,  as  shifting  firon  him 
to  the  prosecutort  the  burden  of  showing  that  such  evidence  ought 
to  be  reeeived.    I  think  the  question  is  one  of  great  dificultj**at 
least  I  have  found  it  to  be  so.  Had  the  writer  of  the  memorandums 
been  livingi  they  could  not  have  been  made  evidence— H>f  them- 
selves the/  were  nothing.    Tbej  might  have  been  used  m  the 
witnese-boz  to  refresh  the  memorj,  but  the  evidence  would  still  be 
paroL    What  would  be  regtrded  would  be  the  oath  of  the  witness 
to  facts,  time,  and  person ;  and  if  distinct  and  explicit,  though  rest- 
ing 00  memory  alone,  the  law  of  evidence  would  be  satisfied,  irre- 
spective of  an/  aid  b/ memorandums  or  letters,  though  made  at  the 
time.    It  is  the  oath  of  the  witness  to  the  veritj  of  his  oral  stste- 
nent  in  the  box  which  the  law  requires  and  regards.    But  if  the 
writer  hss  died,  is  this  circumstance  to  mske  such  memorandums 
thenceforward  admissible  as  evidence  b/  their  own  weight  t    Are 
they,  the  handwriting  being  proved,  to  be  treated  as  written  evi- 
dence t    That  would  be  a  bold  proposition.    Death  cannot  change 
the  character  originally  impressed  upon  memorandums,  and  convert 
them  from  inadmissible  into  admissible  writings.    They  are  private 
Bcmorandums,  seen  by  no  eye  but  the  writers  ;  as  such,  sulject  to 
no  check  upon  the  accural  of  their  statements,  whether  arismg 
from  innocent  mistskes  or  from  prejudice  or  passing  feeling.    I  do 
not  say  that  they  are  to  be  suppceed  to  be  (also  and  dishonest,  for 
the  idea  is  repugnant  from  the  consideration  that  it  would  be  idle 
to  falsify  and  invent^  when  memorandums  are  intended  to  be  kept 
leeret  by  the  writer.    But  it  is  quite  conceivable  that  vanity  might 
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le»d  to  ttotMnentf  being  mtde  whollj  imaginary,  with  a  Tiew  to  the 

enbeeqiient  eihibltioB  of  the  book ;  and  were  its  admistibilitj  at 

eridenee  set  «p  by  death,  it  might  beeome  a  fearful  instmment  of 

ealamny  and  aeevsation.    I  apeak  jnat  now  of  prifate  nemoraii« 

duMi  diarieii  and  jonmali,  taken  in  the  abttraet.    Ai  to  other 

wrrittBgi  of  a  deceased  person,  sneh  as  letters,  I  do  not  say  these 

mmj  noi  beeome  admissible  as  evideoee  by  reason  of  death,  though 

dwriwg  life  they  eonid  not  be  need.    Bet  here  the  principle  suggests 

Itsd^  that  these  writings  hare  been  eommunieated  before  death  to 

ftt  least  another  person.    They  thns  beeome  analogous  to  words 

spokeii— to  representations  made  and  eonrersations  held — ^by  a  do- 

c^naed  pers<»,  the  proper  subject  of  hearsay  eridenee.    It  was  con- 

teiided  that  the  principle  on  which  hearsay  erideoee  is  admitted 

abonM  extend  to  any  thing  written  by  a  deceased  person.    It  is 

aasoiaed  to  be  n  declaration  in  writing  of  what,  if  spoken,  would 

hare  been  admissible  on  the  testimony  of  the  person  hearing  it.    And 

on  a  first  riew  it  would  seem  that  the  written  mode  is  superior  to  the 

oral,  from  the  greater  certainty  that  no  mbtake  is  committed  as  to 

the  words  actually  used.    But  this  would  be  a  fallacious  ground  to 

rest  on ;  for  words  written  would  require  to  be  taken  as  they  stand* 

without  explanation  or  modification;  whereas  words  spoken  to 

another  are  subject  to  the  further  inquiry  by  the  party  addressed  as 

to  the  meaning  of  the  speaker,  and  to  a  sort  of  cross-examination, 

howovor  imperfect,  to  which  the  hearer  may  put  the  speaker  in 

order  to  a  better  or  thorough  understanding  of  the  subject  of  com- 

mnnicatioii,  the  object  of  making  it,  and  the  grounds  on  which  the 

speaker's  statements  rest.    And  all  these  things  may  be  brought 

out  in  the  examination  of  the  witness  who  comes  into  court  to  giro 

his  hearsay  eridence.    The  Talue  of  hearsay  eridence,  and  the 

weight  to  be  giten  to  it,  comes  thns  to  depend  much  en  the  account 

which  the  witness  giTcs  of  the  circumstances  under  which  the  com- 

mmieatien  was  made  to  lum-*es  to  the  seriousness  of  the  state- 

ment,  and  what  followed  upon  it  in  the  way  of  inquiry  and  reply. 

Kov  a  BOfi  writings  in  the  way  of  memorandum  or  entry  in  a  book, 

ia  the  sole  custody  of  the  writer  till  his  death,  can  be  subject  to  no 

tuttk  tests.    Its  f^rj  nature  shows  that  it  is  not  intended  for  cum* 
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nmiicatioB.  It  maj  Im  ta  idU|  pvpottKeM  pitM  «f  wiitiag ;  m  it 
IBA7  b«  a  rMord  of  mfoonded  •■sptaons  and  BAlicioas  cfaai^gM^ 
tretsond  up  bj  hostile  ond  BuJigDaDt  fooBngs  in  a  Bioodjy  opilofiil 
aund.  Those  Tiewt  fanproee  no  stroiigl j  vith  the  duger  of  ad- 
nitttog  a  private  jonnial  or  diaiy  u  OTidonee  to  lapport  a  oriainal 
ehargo.  I  thiok  the  qneatioD  now  before  nt  miiit  be  deeided  aa  a 
general  point  Aa  inch  I  take  it  np.  If  I  were  to  eonfine  mjMlf 
to  the  special  and  pecnliar  eiroanstanees  of  this  ease^  I  should  seo 
maeh  perhaps  to  Tudicate  the  eoart  in  the  reoeption  of  the  eridenoe 
tendered*  There  is  to  bo  foond  in  the  Isttcn  which  have  beea 
alread/  made  OTidenee  mnoh  to  give  oorroboration  or  ▼erifieatJea  to 
some  at  least  of  the  entries  in  the  pocket-book.  B«t  I  feel  oon* 
polled  to  olose  mj  mind  agatast  andh  oonsiderationS|  and  to  look 
aboTO  all  to  a  general,  and,  therefore,  safe  mls»  bj  which  to  bo 
gnided.  I  hoTO  come,  therefore^  to  be  of  opmioo,  that  the  prodoo- 
taon  tendered  as  eridonee  in  the  ease  in  support,  as  I  take  ity  of  the 
first  and  second  charges,  onght  to  be  r^eoted.' 

**  Lord  iTory  said—*  The  opinion  which  has  jnst  been  given  had 
relieved  his  mind  of  a  burden  of  responsibility  nader  which  ho  had 
labored,  and  which  he  ww  ill-able  to  bear.    He  had  giv«n  the  meet 
anxious,  serioos,  and  repeated  oonmderation  to  this  matter.    He 
had  found  little  or  nothing  in  the  waj  of  anthority,  and  no  dkim 
so  preciselj  bearing  on  this  case  as  to  bo  of  any  avaiL    Bat,  jndg- 
ing  in  the  abstract,  applying  the  mles  ss  applied  to  other  cases, 
endeavoring  to  find  n  principle  by  oompariaon  of  the  difierent 
classes  and  categories  into  whidi  evidonee  had  been  diatribnted,  and 
in  which  evidence  had  been  received,  he  fdt  himself  totally  nnaUo 
to  come  to  a  condnsion  that  the  eridenoe  of  this  docnment  should 
be  ezcluded  from  tte  jury.    As  his  opinion  could  not  in  the  leaat 
degree  influence  the  judgment,  he  should  be  sorry  to  add  any  tlung 
that  should  even  seem  to  be  intended  to  detract  from  the  anthority 
of  that  judgment  now  given;  least  of  all  should  he  be  disposed  to 
follow  such  a  course  in  a  capital  case,  where  the  judgment  was  in 
fkvor  of  the  priioner;  he  would  content  himself  thorefors,  with 
rimply  ezpreisiog  his  opinion.    It  appeared  to  him  that  this  dooH 
ment  should  have  been  admitted  volMtf  jtuifKiMi,  and  that  the  jurj 
should  have  oonsidsred  its  wslghti  and  credibility,  and  talis.' 
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Thif  nott-book  tlieiiy  after  much  debate  and  ddaj,  wit  wfWtuHjf 
hj  the  majority  of  TOtee,  m^  pat  in  ofideBOO.  AooordiBg  to  Bog- 
Ikk  notions  of  ralet  of  OTtdenecy  its  being  proposed  so  to  offer  it 
vas  a  most  monttroos  snggestion,  repngnant  to  erery  soand  princi* 
pie.  A  great  amount  of  otber  testimony,  bowtrsr,  was  accepted, 
vbtch  oQgbt  to  bare  been  rejected.  For  example^  we  migbt  refer 
to  the  eridence  of  BfiM  Mary  Perry,  a  middle-aged  lady,  who  was 
a  common  friend  of  L'Angelier  and  Miss  Smith,  and  wbo^  having 
been  mixed  vp  with  their  clandestine  Ioto  affain,  was  ctOed  en  to 
narrate  all  kinds  of  desnltory  cooTeroatioos  which  she  had  held  with 
L'Angelier  alone,  vpon  the  snbject  of  bis  health,  lus  being  poisoned, 
and  Miss  Smith. 

We  have  not  space  here  to  give  specimens  of  this  eridenco ;  bat 
the  reader  wiU  find  some  ibgrant  examples  of  all  dut  eridenee 
ought  not  to  be,  at  pages  107  to  111  of  Mr.  Irrine's  report. 

The  example  above  alladed  to,  of  the  worst  and  loosest  of  Icso 
repetitions  of  hearsay — ^impressions  of  conversations— what  the 
witness  nnderstood  the  'deceased  had  said— u  bad  oooagh ;  bat  it 
has  yet,  in  the  particnlar  case  before  ns,  to  receive  an  additional 
element  of  insecnrity,  which  we  will  render  in  the  langnsge  of  the 
Lord  Jostice-Clerk,  npon  the  occasion  of  the  preliminary  examina- 
tion of  Miss  Perry  bong  exposed.  The  learned  jndge,  exclaimed : 
**  It  tarns  oat,  then,  that  yoa  were  examined  by  the  proeecator 
privately,  with  no  sheriff  present  to  restrain  improper  interference ; 
and  year  recollection  is  corrected  by  the  prosecntor's  clerk— a  pretty 
secority  for  testimony  brought  oat  in  this  sort  of  way ! "  We  fed 
inclined  to  add — ^'^  A  pretty  security  for  trnth,  with  this  sort  of 
testimony ! " 

The  rules  as  to  hearuy  evidence  in  England  ato  now  so  well 
defined,  as  well  as  so  elementary,  that  it  is  hardly  necessary  to  do 
more  than  note^  what  appears  to  us  on  tho  trial,  a  violation  of 
pore  principle.  ^  It  is  deemed,"  says  Mr.  Pitt  Taykir,  **  that  eveiy 
witness  should  give  his  testimony  under  tho  sanction  of  an  oath,  or 
its  equivalent,  n  solemn  afiinnation ;  and,  secondly,  that  he  shoold 
b«  sulgeet  to  the  ordeal  of  a  cross  sxamination  by  the  party  against 
whom  ho  is  saDed,  so  that  it  may  appter,  if  asessssiy,  what  wert 
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hit  powtn  of  p«r««pttoii— hif  opportmiittM  for  obeenratioii— 4if 

•ItoBtivtMu  m  olMonrbg— the  atioBgUk  of  bit  rtooUoodon — oiid 

bio  difpotttioB  to  tpeok  the  truth." ' 

Where  looee  goeeip  ie  elerAted  to  the  dignitj  of  legal  oTidenea^ 

ud  •treemt  of  mieehteTOoa  and  misleeding  tmlk  are  allowed  for  daji 

%o  ilow  Into  the  eara  of  the  jafjineii,  it  is  of  little  we  to  tell  theae 

worth/  peroona  that  thej  maat  dulj  dtaerimiDate,  and  onlj  attach 

the  proper  weight  to  what  the  j  hare  heard.    "  There  moat  be  aome- 

thing  in  all  thiai"  thinka  the  jarjman,  forgetting,  how  eaaj  it  ia  for 

Tobement  leal,  aided  by  riolent  aaapidony  profcaaional  praotioe  and 

legal  akill,  to  introduoe  into  n  trial  a  moltitnde  of  notbinga,  which 

tuj  bear  the  eemblaneei  to  nnpractiaed  mindai  of  being  reail/  aome- 
thiQg.1 

It  doea  happen,  farther,  that  there  waa  eridenee  thnt  L*AngeIier 
waa  addicted  to  the  praotiee  of  Ijiog  in  different  format  He  waa  n 
'^Tain,  vaporing "  peraon,  fond  of  talking  Terj  freelj,  and  with 
great  eiaggeration  nbont  himaelf  and  hia  doinga;  and  aereral 
eiamplea  of  hia  antmthfdneaa  appear  daring  the  triaL  The  neoea- 
aitj  of  teating  an/  of  hia  atntementa  ia  obriooa ;  hot  he  waa  dead, ' 
and  hia  goaaipinga  and  Taporinga  at  tea  with  a  fooliah  old  maid  and 
bar  friendai  were  all  gmrel/  preaented  to  the  Jar/  for  their  oonaido- 
mtion. 

Bni  if  aone  of  the  ndea  of  evidence  in  Scotland  are  looae  and 
demnnd  reform,  mnoh  of  their  practice  ia  alao  sloTonl/,  and  requirca 
ameodment.  Great  importance  waa  attached  b/  the  proaeoution  to 
the  traebg  and  ooatod/  of  certain  lettera,  and  that  their  dntea 
abodd  be  rightl/  fixed.  Thia  it  waa  endearoring  to  do  throogh  the 
poatmarka  On  the  enrelopea,  which  were  in  general  partial!/  oblite- 
nted*    nowerer,  rer/  great  negligence  and  looaeneaa  of  practice 

tf^lM^tUwif  Xvl4«M»^4«7,Sli<«4lt:aBi  Me  Ui  Vola  ■•  to  Uw  «r 
gmliai  la  the  ti4  tdiL.  ^  U^ 

•  WeM^WwBfAtiMllMt  tiM  BitdktovwM  ihMMltr  tf  Um  Baolob  nht  tf. 
tfiiian  ffun,  0<^I^S  ^'^^  ^  ^^"^  «f  tk«  Prat)  to  b«  qiito  apyrwhtod  ia- 
Itiitlawl  Ititif  th»  Owirwtf,  for  impU^  h— ab^y dUtPMnl tfcit^ mn^m^tk&t. 
fnitfipi  «rCriidMl  ^wbpnidMMvkkk  amt  w  Mm  MtMk*»  tttolf  mU  a^ 
yaiipyttwlUM,  ««Wka  KUtod  L'AagillMt''  Mag  »  ftpria^  wt  Mk«%  hmk' 
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«M  permitted  eTen  in  thit  part  of  the  ease.  *'  At  sooa  as  these 
tiliDgly"  said  the  jadge  in  samming  ap,  "  were  recovered,  end  brought 
yroperl/  to  the  office  of  the  Procurator-Fiscal,  the  letter  and  the 
envelope  in  which  it  was  foend,  onght  te  hare  been  marked  bj  the 
■MM  Bsnbert  al  the  tine." 

*  *  *  *'  It  waa  quite  obrions  that,  aficr  taking 

peaaeseioii  of  these  documents,  these  officers  sat  down  at  their 
Iciaiir^— taking  a  little  time  one  day  and  a  little  time  another^ till 
abont  m  fortnight  waa  lost  in  this  irregular  procedure.  There 
ioemed  to  be  a  great  want  of  superintendence  on  the  part  of  the 
three  sbcrifis,  as  not  one  of  them  seemed  to  hare  superintended  the 
•xamiDation  of  the  witnesses,  or  the  collection  of  these  documents, 
which  were  relied  upon  bj  the  Crown  as  most  material  eridcnce." 
Again,  the  arsenic  bought  by  Miss  Smith  was  mixed  with  'different 
eelortiig  matter — indigo  and  soot — which  are  also,  when  swallowed, 
diacoYerable  in  the  stomach  and  intestines  after  death ;  but  the  ai- 
Imtioa  of  the  chemists  and  medical  men  was  not  directed  to  this 
poial  ^j  the  officers  of  the  Crown,  and  the  experts  only  looked  for 
asid  found  arsenic  in  L'Angclier's  intestines,  and  no  notice  was 
taken  of  any  coloring  matter,  which  might  either  hare  helped  to 
identify  the  arsenic,  or  hare  disprored  the  hypothesis,  that  the 
poison  which  killed  L'Angclier  was  from  the  parcels  from  which 
Misa  South  had  bought  her  supply. 

There  was,  indeed,  as  the  reader  will  hare  seen,  abundance  of 
difficulties  in  thia  case.  Partly,  no  doubt,  arising  from  the  circum* 
stances  which  surrounded  it ;  but  partly,  as  wo  hare  shown,  from 
tirn  iiBscicatific  and  unsatisfactory  character  of  the  eridence,  and 
tiM  evils  which  naturally  followed  therefrom-H>ne  of  the  most 
aerioos  of  which  perhaps  is,  that  it  induces  the  habit  among  those 
Vrought  up  under  the  Scotch  system  of  jurisprudence,  to  weigh  loose 
inferences,  to  draw  illogical  conclusions,  and  to  confound  the  ralue 
of  a  shrewd  gueso  with  satisfactory  demonstration.  We  find,  also» 
defceta  in  tbe  procedure,  which  dcsenre  notice.  Thus  the  mode  in 
which  a  prisoner's  declaration  is  attained  and  used  against  him  ia 
•liea  to  English  notions  of  a  fair  criminal  trial,  and  tbe  perusal  of 


£18  If  ADELEIIIB  9Umn  TftUI^ 

JtLifl  trill  win  suggest  nsaj  other  points  irhicb  mn  mosptiUe  «f 
judicial  reform,  b«t  which  we  eeniiot  here  diseosi. 

Madeleine  ^ith  was  properljr  enovgh  aoqaitted  on  all  the  charges 
against  her ;  ud  the  question  of  who  gare  L*Angelier  the  poison 
is,  as  yet  unanswered.  The  prisoner  alleged  that  she  used  the 
arsenic  for  cosmetic  purposes,  she  belioring,  and  it  is  said  not  with*  ' 
out  reason,  that  it  has  a  bencfical  effect  on  the  skin,  even  if  applied 
extcmall/.  The  young  lady  with  whom  Miss  Smith  said  she  had, 
some  years  ago,  conrersed  on  this  practice,  did  not  recollect  advi- 
sing her  so  to  use  arsenic,  though  they  had  read  on  the  subject. 
Upon  this  evidence  the  learned  judge  seems  to  us  to  have  laid  sesso- 
what  undue  stress.  This  may  have  arisen  from  the  witness  making 
an  extraordinary  impression  upon  his  lordship.  He  describes  her» 
in  his  summing  up  to  fbe  jury,  first,  as  a  *^  most  respectable  person," 
which,  however,  seeming  too  cold  a  phrase,  he  corrected  it  immedi* 
ateiy,  and  declared  that  *'she  was  a  very  respectable  lady,  of  Wry 
prepo99euing  oppearatie^— married  to  an  Epglish  solicitor."  Could 
higher  encomium  be  passed,  or  more  unnecessary  comment,  on  this 
bit  of  animportant  evidence. 

If  Madeleine  Smith  poisoned  L'Angellor,  It  was  a  very  foolish  act, 
for  she  wanted  her  letters,  not  his  life.^  The  opening  of  his  desk  on 
his  death  would  have  been  a  frightful  risk  for- her  to  run,  thoo^ 
possibly  not  so  groat  a  one  as  thai  which  she  indirred  if  L'Angelier 
diBclosod  her  correspondence,  in  revenge  for  her* jilting  him.  But 
the  most  difficult  part  of  the  problem  was,  how  '^e  arsenic  could 
have  been  administered  without  the  man*s  cognisan^.  If  the  goesip 
brought  forward  as  evidence  by  the  Crown  is  credible,  L'Angelier 
was  suspicious  that  he  had  been  poisoned  before— in  cocoa  or  coffee, 
administered  by  his  sweetheart;  yet  it  was  proposed, *a«vurthelesS| 
for  our  belief,  that  on  this  occasion  he  swallowed  in  cocoa  (for  a  cup 
of  coffee  would  be  incapabable  of  holding  inore  than  twenty  grains 
in  sutspension*)  between  200  or  800  grains  of  gritty  arsenic  flavored 
with  soot ;  and  that  he  neither  tasted  it  while  drinking  the 


This  th«  leAraed  Jttdf*  polaUd  ovt  tlnBglx  to  Vbm  J1117.  8h«  WM,  kowttfr, 
girl  of  froftt  oovofo  oad  miok  roooarae,  oad  wo  do  ool  kaow  that  sho  luA  1 
hopM  of  gotting  tho  lottcro  giToa  ap  to  iMr  afttr  Uo  doaClb 

*  8eo  Dr.  Poaaj*!  oTidoMt. 
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dnvgkty  nor*  when  Ijiog  in  BimiUr  tgony  to  that  he  bad  endarcd 
Wore,  did  Uie  empicioa  of  poiaon  recur  to  bit  nund ;  for  be  aaid  it 
ma  **  the  bile  again." 

Doabcleaa  the  theory  that  L'Angelier  eommitted  snicido  prcaenta 
diiBcnkica  alao,  nnleaa  ho  waa  (and  it  doea  appear  whether  be  were 
or  no)  n  Toiy  determined  man  indeed,  and,  having  reaolTed  to  die, 
gave  no  information  to  the  doeton  who  attended  him  aa  to  the  cauae 
of  hia  illneaa.    The  remarka,  bowe?er,  which  emanated  from  the 
Benob  on  thia  anljcetwere  remarkabi/  meagre  and  unphilosopfaical. 
The  man,  bo  it  remembered,  waa  n  foreigner,  of  an  impvUi?e  vain 
character,  and  be  often  talked  of  committiog  auicido;  and  the 
learned  jndge*a  remarka  upon  the  anbjeet  were  aa  foUowa : — **  The 
qneation  waa,  whether  there  waa  any  thing  in  the  whole  character  of 
the  deceaaed  which  looked  like  a  peraon  who  waa  in  an/  danger  of 
eommittiog  anicide,  or  whether  he  wa$  not  a  man  of  far  too  mvich 
Uviiy  to  do  80.    From  all  tbcj  knew  of  him  [which  waa  very  little, 
nnd  that  not  rerj  tmatworthy],  bo  belie?ed  he  waa  not  the  man  to 
do  ao.    There  aecmed  to  be  no  reason  for  any  depreaaion  of  apifita 
on  bis  part,  ao  far  aa  hia  worldly  circnmatanoea  were  concerned.—- 
He  had  a  aalary  of  XlOO  n  year — waa  better  off  than  he  had  ever 
been  in  bia  lifo  before,  and  bad  every  reaaon  to  congratulate  him- 
self, instead  of  being  caat  down  or  deprcaaed."    Now,  men  **  of 
levity,"  aa  well  aa  men  of  gravity,  do  aometimea  commit  suicide, 
nnd  it  is  simply  begging  the  question  to  say  there  was  no  reason  for 
the  man  feeling  depression  or  vezntion.    Thia  ia  not,  in  fact,  the 
real  objection  to  the  hypothesis  of  suicide,  which,  indeed,  is  not  an 
impossible  one^  though,  aa  we  have  said,  like  others,  involves  great 
difficnltiea. 

Objeetiona  likewise  are  very  easily  fonnd  to  the  suggestion  that, 
In  the  romantic  faahion  of  diaappointed  love  in  France,  the  wretched 
pair  of  lovera  reaolved  to  take  poison  together— and  that  be  took 
bia  part,  bat  ahe  wiaely  pretermitted  hers. 

It  baa  been  also  ingeniously  proposed,  aa  an  explanation  of  L*An- 
gelier*a  death,  that  be  waa  habitually  an  arsenio-eater,*— be  said 


*  Tbt  protebl*  •fSict  of  tkt  pnctlM  of  Mllsg  Aratnio^  Mid  torn*  tatortaUnr 
polatt  eoaotcCcd  witb  Che  Irial,  viU  be  foand  diteMMed  in  the  little  pAiapblel,  »• 
H»1fr*l  «»  KdiBbargh,  by  SctoB  »Dd  Murkcn^i^  raUtlvd.  "  Wbo  Killed  L^Anfc) 
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indeed,  himielf^  tbat  he  was  aeeottoaied  to  toke  k,  tliat  be  had  awal- 
lowed  OD  this  oeeasion  too  maeh,  bnl  the  exeeaslTe  qeanttty  swal* 
lowed  renders  the  supposition  rerj  improbahle.  It  is  possible,  how« 
e?er,  that  ha?ing  the  poison  about  with  bin,  for  bis  usual  purpose 
of  small  doses,*  he  swallowed  bj  mistake  a  large  deee  of  arsenie 
powder,  instead  of  another  powder  in  bis  possession,  and,  indeed,  n 
Miss  Kirk,  in  a  curious  pieee  of  eridenee,  leads  one  to  suppose  that 
he  probably  did  buj,  in  a  ebenist's  shop,  a  powder  on  the  Sunday 
night  on  whioh  be  died.  We  do  not  pretend  to  deoide  what  the  real 
circumstanoes  of  the  nan's  death  maj  baTe  been.  Upon  the  e?i- 
denee,  as  it  was  adduced,  one  supposition  seems  as  bard  to  reeondle 
with  probability  as  another— -and  we  ean  only  hope  that  this  arises 
from  tlie  pecuHaritj  of  the  ease,  and  not,  in  a  very  eonsiderable 
moBsore,  from  error  or  incapseity  of  those  whose  duty  it  was  to  have 
inrcNtl^iited  the  matter  thoroughly. 

In  reviewing  the  proceedings  of  the  trial  of  Miss  Smith,  we  have 
not  alluded  to  the  conduct  of  the  defence.  The  undertoking  waa 
one  of  no  ordinary  difficulty.  Prejudices  in  the  audience— the  rules 
of  proceduro  and  principle  of  e?idcnoe,  which  we  have  already  suffi- 
ciently commented  on— were  all  hostile  to  the  prisoner's  interest ; 
and  there  were  inexplicable  mysteries  and  suspicions  enreloping  the 
case,  and  less  assistance  than  usual  seems  to  have  been  rendered  to 
the  jury,  as  it  seems  to  us,  m  elucidating  them  by  the  presiding 
judge.  Nevertheless,  the  counsel  for  the  panel,  the  Dean  of  Faculty 
(Mr.  Inglis),  appears  to  have* performed  his  arduoua  duty  with  great 
coornge,  sound  judgment,  and  striking  ability.  And  at  bb  hands 
at  least,  and  at  those  of  bis  coadjutors,  his  unfortunate  dient  eer* 
tainly  appears  to  hare  had  justice  done  her ;  and  thus  this  remarka* 
ble  trial,  with  all  the  defects  and  imperfections  in  eriminal  proce* 
dure  which  it  exhibited,  bappHy  was  not  rendered  yet  more  conspicu- 
ous by  a  verdict  of  **  guilty,"  founded  on  mere  suspicion,  and,  u 
wo  contend,  on  an  untrustworthy  class  of  testimony. 

Before  coneluding  our  remarks,  we  may  perhaps  refer  to  the  trial 
of  Elisa  Fenning,  in  1816,  for  attempting  to  poison  a  family  in 
Chancery  Lano.  The  counsel  for  Miss  Smith  cited  the  above  esse 
as  one  on  which  the  verdict  had  been  proved  \>j  time  to  be  wrong. 
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In  ft  recent  nnmber/  the  same  cue  is  illudcd  to  as  an  example  of 
defcctiYe  circiiniataDtinl  eTidence,  and  no  lawyer  can  ha?e  ftnjr  dovbt 
about  iu  being  a  flagrant  example  of  bad  evidence,  whether  the 
priaoner  were  gnilitj  or  no.  The  Rer.  J.  11.  Onrne/,  n  son  we 
beliero  of  the  late  Mr.  Baron  Gnmej,  hat  latelj  taken  the  oppor- 
tnnitj  of  declaring,  that  the  general  belief  thnt  the  girl  waa  inno- 
cent, and  that  the  real  perpetrator  of  the  crime  had  confeased  it,  is 
erroneous ;  and  he  has,  in  n  letter  to  the  Tim«s,  gtren  his  reasons 
and  avthorities^  for  beliering  that  the  girl  Penning  had  actnnllj 
confessed  her  gvilt  to  n  minuter  of  religion;  bnt,  hoping  that  she 
night  be  reprieved  or  pardoned,  she  snbseqnentlj  recanted  her  con- 
fessioiiv  and  died  denying  her  gnilt. .  Whatever  may  hsve  been  the 
(nflt  or  innoeenee  of  the  accused  in  the  case,  one  thing  is  dear,  that 
the  evidence  on  the  trial  was  inadequate  for  her  fair  conviocion.'^ 
In  Eliza  Fenning's  case,  as  Mr.  Inglis  said,  '*  opinion  was  divided 
ns  to  the  proprietj  of  th^  verdict,  and  the  angrj  dispntants  wrangled 
ever  the  poor  girHs  grave."  Ilappilj,  in  Madeleine  Bmith's  case, 
whatever  maj  be  the  present  or  future  opinion,  or  whatever  diseo- 
veries  time  maj  hereafter  disclose,  it  is  not  over  the  grave  of  a  victim 
that  angrj  dispntants  will  be  able  to  wrangle.  The  admmistration 
•f  justice  has  nt  least  escaped  this  slur,  whether  or  no  on  acoonnt 
•f  Iho  excellent  principles  on  which  It  is  fonndedf  we  rnxj  leave  onr 
kgal  resders  to  judge. 

•UmVmp^Om,  AagMl,  IBM,  p,  U4. 
>8OTrMMrks«rifr.B«l,laytMMiplMerETMiat«»p,  289;  aailCr.  WDIa' 
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RCCCNT  amkhioan  osaitioNt. 
JMrnmar^^-^OehUr  Termf  A.  D.  1857. 


nsnr  txedsv  r  al.  w.  toi  buo  OABOum. 

1.  Wli«rt  ft  •tauB  tag  Is  k«pt  eoMUaU/  anpl^^  dwfag  th«  wtttttr, «»  • 
o«M  tUlloB,  uid  ft!  A  kMty  wptMt,  for  Dm  txprcM  pwpeit  «f  wdwrlag  •■!«■(• 
Md  towage  Mrrleo  te  toweli  ift  dlilrMi,  bcr  twMn  an  MtlOcd  ••  Iko  Ml 
remoneratloa  vnttllj  ftvardod  to  nlfora  wko  porQ  Uf^  tad  propirtjr,  ttongh  ftt 
poHioolar  Mlvogo  Mnrloe  ai^  Ml  htm  bt«i  Mlwllj  MeoMpMltd  \ig  mmh 
doBgor  Of  Ubw. 

S.  A  brig  WM  cMglit  tad  daaBgod  Im  tho  lot  b  Piltwtvt  btj,  md,  ftta  fht 
Btlaro  of  bor  It^arioo,  ootid  oal j  bo  roonod  by  tbo  HMOftl  of  bor  fonrtfd  cttga 
Thii  WM  doBO  (BBd  it  wto  Btt  olborwiM  poorfblo)  by  tad  vitb  tbt  twiotoaot  of 
a  otfam  lag  itBlioaod  al  Ibo  Broakwalcr.  Ptrt  of  tbo  ttrgo  tbat  rtwortd  wot 
tnnnhliipcd  to  tbo  tag,  tad  tbo  brig  tftorirardi  towod  by  ber  iato  port  Ibt 
ooort  docrocd  to  tbo  owaora  of  tbo  tug,  oao-batf  tbo  TthM  Off  tbo  ttrgo 
tblpped,  tad  foar  por  ooal.  of  tbat  of  tbo  TOtool  aad  roatiaiBg  tttgt. 


This  was  %  libel  for  salrtge,  by  tbo  owDen  of  tbo  fteam  tog  Ame- 
rica, and  camo  up  on  an  appeal  from  the  decree  of  tbo  District 
Covrt,  awarding  the  sam  of  9^60  to  tbe  libellants  lor  salrage  ser^ 
vices  to  tbe  brig  Oarolioe  and  cargo,  »ad  from  wbicb  deoree  tbe 
libellants  appealed,  upon  the  grovod  of  inadeqaate  remimcratioB* 

Tbe  ressel  salred  was  lying  at  tbe  Breakwater^  ai  the  month  of 
tbe  Delaware  bay,  on  tbe  first  day  of  Febmary,  A.  D*  1867|  and 
upon  tbat  day  tbe  senrioes  were  performed.  Tbe  day  followingi  tbe 
steam  tag  was  obliged  to  go  to  New  York  for  fnel,  and  npon  her 
return,  n  few  days  nfterwards,  oompleted  the  sahrage  bj  towing  the 
brig  to  New  Castle. 

The  vessel  and  cargo  were  rained  at  a)>ont  twenty-eM  thooamid 
dollars.    Tbe  case  was  argned  in  the  Oircaii  Gout  by 

Rodney  and  Bayard^  for  tbe  libeUantiy  niid  - 
Bradfvrdf  for  the  claimants. 


• 
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The  faetf  of  the  case  tre  full/  diselooed  in  the  opinion  of  the 
eenrt,  which  was  deliTcred  bj 

Taket,  C.  J. — This  is  a  claim  for  salTsge,  and  the  testimonj  in 
the  ease  dearly  establishes  that  the  brig  was  in  great  peril,  and  wai 
rescaed  from  danger  hj  the  libellants. 

The  onljr  qncstion  open  to  dispute,  is  the  amount  of  compensation 
to  which  the  salvors  are  entitled.  And  this  is  one  of  those  questions 
in  which  it  is  often  so  difficult  to  come  to  a  satisfactory  conclusion, 
and  upon  which  diflercnt  miods  will  oAcn  form  different  juilgments* 

There  is  no  mle  of  law,  nor  any  fixed  rule  of  judicial  discretion^ 
hj  which  the  compensation  can  be  exactly  measured. 

The  principle  is,  that  the  salror  is  entitled  to  an  adequate  reward, 
aeeording  to  the  circumstances  of  the  case.  But  the  material  cir* 
cumstances  in  erery  case  will  be  found,  in  some  respects,  peculiar 
to  itself,  and  to  differ  from  all  others.  The  peril  in  which  the  pro* 
perty  is  placed,  its  character  and  tsIuo,  the  danger  and  labors  of 
the  salvors,  their  expenses  and  skill,  and  sacrifices  of  time  or  money 
necessarily  made,  are  all  to  be  considered,  and  in  no  two  cases  are, 
perhaps,  precisely  the  same.  The  sum  allowed  in  one  case  can, 
therefore,  furnish  no  precedent  for  a  like  allowance  in  another. 

And  we  can  gather  nothing  more  upon  this  question,  from  the 
reported  cases,  than  the  general  policy  by  which  courts  of  admi- 
ralty hare  been  goremed,  and  that  policy  undoubtedly  is  to  deal 
liberally  with  saWors,  in  order  to  encourage  exertions  and  sacrifices 
to  rescue  life  or  property  from  the  dangers  to  which  it  most  always 
be  liable  in  maritime  pursuits. 

In  the  case  before  the  court,  the  brig  was  evidently  in  imminent 
peril,  and  required  immediate  aid.  She  was  at  the  Breakwater,  in 
the  Delaware  bay,  on  the  1st  of  February  last,  exposed  to  the  heavy 
floating  ice  with  which  the  river  was  then  filled.  Her  starboard 
bow  orii^nber  port  had  been  stove  in,  at  the  latter  end  of  the  ebb 
tide,  by  tlbei  heavy  ice  that  came  down  the  river,  and  it  was  abso- 
lately  iQecessary,  for  the  safety  of  the  vessel,  that  it  should  be 
refNiired  1^4  strengthened  before  the  next  ebb  tide ;  for  the  pilot 
on  board  of  lier,  (who  is  a  witness  called  by  the  elahnants,)  states 
ikU,  it  h  had  not  been  so  repaired,  the  ioe  would  probably  have 
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•truck  her  bow  port  again  mi  tho  next  ebb  tide,  a&d  emilc  tbe 
eel.  Tbe  injuries  it  bad  already  reeeived  nade  it  incapable  of 
resiAting  the  blowi  and  preesare  of  tbe  beavy  bodies  of  ice  wbidi 
came  rapidi j  down  tbe  river  wben  tbe  tide  was  ebbing.  Tbe  larger 
part  of  tlie  injured  port  was  under  water,  end  tbe  Teasel  was  leak« 
ing  from  tbe  injur/,  but  not  so  badly  as  to  cause  any  apprebennoa 
of  immodiate  danger  on  that  account.  8be  was  easilj  kept  free  bj 
a  single  pump.  But  in  order  to  repair  tbe  damsge,  and  protect  tb« 
Tctsel  from  tbe  ice,  it  was  necessary  to  raise  ber  bow  bigb  enongb 
to  bring  tbe  whole  port  above  water,  and  this  could  not  be  don* 
without  discharging  a  large  part  of  her  forward  cargo. 

As  soon  as  tbe  pilot  in  charge  of  tbe  brig  discoTercd  tbe  danger, 

be  applied  to  a  schooner  andiored  near  bim  to  cobm  alongside^  and 

take  off  so  much  of  tbe  cargo  As  it  was  necessary  to  remove.     Bai 

the  master  of  tbe  schooner  declined  complying  with  tbe  reqaeet^ 

saying  that  his  own  vessel  was  leaking,  and  be  bad  but  one  anchor. 

And,  upon  receifing  this  answer,  be  immediately  hoisted  a  signal 

of  distress ;  and  the  steam  tug  came  to  his  aaststance.    She  wan 

alongside  of  the  brig  as  soon  as  she  could  make  her  wsy  though  thn 

floating  ice ;  and  upon  learning  firom  ihe  pilot  the  situaUon  of  ih* 

brig,  the  captain  of  the  ateam  tug  immediately  placed  ten  bands  on 

board  to  assist  in  lightening  her  by  discharging  her  forward  cargo, 

Iler  deck  load  forward,  consisting  of  heavy  bogshtads,  weighing 

1600  or  1700  pounds,  and  imbedded  in  ice  on  the  deck,  and  on  Ihnt 

account  requiring  great  force  to  move  them,  were  thrown  overbo%rd» 

Coffee  and  other  merchandise  were  taken  from  the  hold  and  plnoed 

on  board  of  the  steam  tug;  and  portions  of  the  forward  eorg# 

moved  aft.    By  these  means,  tbe  bows  of  the  brig  were  jn  two  or 

three  hours  raised  so  high  that  tbe  whole  of  the  port  wa*  out  of 

water,  and  was  then  repaired  and  made  safe  under  the  direction  of 

the  pilot*— the  steam  tag  laying  by,  at  his  request,  nntil  tbe  "work 

was  completed,  and  tbe  port  made  safe;  and  as  soon  as  the  vivof 

was  in  a  condilivn  to  make  it  safe  to  do  so,  the  brig  was  towed  hj 

the  steam  tag  to  New  Oastle  In  safety;  and  the  portion  of  the  onrg^ 

taken  on  board  tbe  steam  tig  at  the  Breakwater,  and  which  ho4 

remained  on  board,  wis  delivered  to  tbe  agent  of  tbe  ehumnntn. 
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So  far,  tbcn,  m  eoncernt  Uio  property  saved,  it  was  a  case  ef  immi- 
nent peril,  in  which  a  total  loes  of  vessel  and  cargo  would  probably 
hare  oocnrred,  vith  danger  of  life,  bat  (or  the  prompt  assistance  of 
the  steamboat.  And,  judging  from  the  whole  evidence,  the  court 
is  not  satisfied  that  any  part  of  the  property  rescned  from  danger 
would  or  could  have  been  aaved  in  any  other  way.  It  is  true,  the 
pilot  of  the  brig  says  that,  if  he  had  received  no  assistance  from  any 
quarter,  he  could  have  saved  the  vessel  snd  residue  of  the  cargo,  by 
throwing  crerboard,  with  his  own  crew,  the  deck  load  which  was 
thrown  over  after  the  arrival  of  the  steamboat,  and  also  the  goods 
and  merchandise  which  were  transferred  to  the  steamboat ;  and  that 
Ihe  would  have  done  this  with  his  own  crew  and  boat,  and  then 
repaired  the  damaged  port.  But  the  weight  of  the  testimony  is 
adverse  to  the  opinion  of  the  pilot 

It  evidently  was  essential  to  the  safety  of  the  Tessel  that  the 
heavy  hogsheads  on  the  forward  part  of  the  deck,  which  contributed 
so  much  to  press  the  bows  of  the  vessel  down  in  the  water,  should 
berepoved. 

Her  head  would  not  rise  so  as  to  reach  the  injured  part  until  this 
was  done..  And  it  appears  from  the  testimony,  that  those  heavy 
hogsheads  were  so  firmly  fastened  to  the  deck  by  the  ice,  that  there 
was  great  difficulty  in  moving  them,  when  ten  men  from  the  steam 
tug  were  added  to  the  crew  of  the  brig,  and  all  were  united  in  the 
effort. 

The  first  attempt,  even  with  all  this  force,  failed,  and  they  were 
obliged  to  resort  to  a  difierent  tackle  from  the  one  first  tried,  before 
the  object  could  be  accomplished. 

No  attempt  had  been  made  to  move  them,  until  the  additional 
force  from  the  steamboat  was  on  board ;  and  the  court  is  satisfied 
from  an  attentive  consideration  of  the  whole  testimony,  that  if  the 
attempt  had  been  made  by  the  crew  of  the  brig,  without  any  other 
•  aidy  it  must  have  Csiled.  The  captain  had  left  her  five  days  before 
the  disaster  happened.  There  was  no  one  on  board  but  the  pilot, 
mate,  three  seamen,  and  the  cook ;  and  if  with  this  oomparatively 
weak  force  they  had  attempted,  by  sawing  down  the  bulwarks,  to 
pnt  these  heavy  hogsheads  orerboardy  the  attempt  would  meet 
16 
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probably  hart  resvlted  in  aerioiM  iigory  lo  the  tcsmI,  or  lo  tbc 
penoM  engaged  in  the  work. 

It  if  poesible,  and  barely  poeaible^  that  hands  might  have  been 
sent  in  boats  from  the  other  vessels  if  there  had  been  no  steamboat 
to  assist  hen  But  if  this  had  been  done,  it  most  have  been  done 
obviouftljr  at  great  risk  of  life  and  property. 

There  were  thirtj-soTen  reaseb  in  sight.  The/  were  all  more  or 
less  in  danger  from  the  ice  when  the  tide  was  mnning,  and  no  one 
could  foresee  at  what  moment  the  danger  would  oome  upon  them. 

During  the  brief  period  of  slack  water,  between  the  tides,  there 
were  occasionally  times  when  boats  from  some  of  the  ressels  might 
safely  oome  to  the  brig.  But  no  one  oould  foresee  how  soon  the 
floating  ice  might  prevent  their  return,  or  render  it  exceedingly 
hazardous.  Besides,  erery  Tcssel  was  necessarily  constantly  on  its 
guard,  and  might  at  any  moment  need  the  presence  of  its  whole 
crew  to  save  itself,  and  the  pilot  of  the  brig  himself  states  the  diffi- 
culties and  dangers  which  would  hare  attended  relief  in  this  mode 
from  other  ressels,  and  says  that  **  Every  crew  ought  to  be  at  home 
when  the  ice  is  running."  The  relief,  therefore,  if  given  by  boats 
from  other  vessels,  would 'have  been  at  the  hasard  of  the  lives  of 
those  employed,  and  increased  the  risk  of  the  vessels  to  which  they 
belonged.  No  such  relief  was  offered,  nor  is  a  single  witness  pro- 
duced from  any  other  vessel  who  says  it  could  or  would  have  been 
given. 

And  the  captain  of  the  Powhattan,  who  came  on  board  after  he 
saw  the  steam  tug  alongside,  thought  it  prudent  to  engsge  the 
steam  tug  to  take  him  back  to  his  vessel,  in  case  the  floatbg  ice 
should  block  up  his  return,  or  render  it  hasardous  to  hti  boat. 

It  is  manifest,  therefore,  that  if  relief  had  come  from  boats  dis- 
patched from  other  vessels,  the  relief  would  have  been  afforded  at 
such  risk  of  life  and  property  as  would  entitle  the  salvors  to  the 
most  favorable  eonsideration  of  the  court  in  awarding  them  com- 
pensation. 

And  even  with  all  this  hasard  and  risk,  the  property  transferred 
to  the  steam  tug  must  have  been  thrown  overboard  and  utterly 
lost    For  it  was  olearly  impossible  for  any  other  vessel  to  havf 
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gSM  ftlongaide  of  tfco  brig.  This  fact  it  positively  tUicd  bj  tbt 
eagiiicer  of  the  eteemboet,  and  he  10  follj  oonfirmed  bj  ereij  wit* 
nen  eiamined  from  other  Teseek  whieh  were  Ijing  erowid  ber»  and 
witnessed  the  whole  scene. 

It  took  the  steam  tvg,  with  all  her  advantages,  one  hear  to  reaoh 
her,  althoagh  the  distance  was  onlj  abovl  fire  hnndred  yards,  and 
she  was  occasionall/  obliged  to  back  from  the  weight  and  (iressiire 
of  the  ice  in  her  waj. 

It  is  nrged,  however,  bj  the  elaimants,  that  the  steamboat  en- 
countered no  danger,  and  consnmed  but  little  time  in  rcscning  the 
brig  and  cargo  from  the  peril  in  which  it  was  placed.  This  is  true. 
Bat  it  must  be  remembered  that  the  steam  tvg  had  bj  the  pmdent 
foresight  of  her  owners,  and  at  a  heavy  eipenae,  been  prepared  to 
render  such  serrices  promptly  and  without  mach  danger  to  herself 
or  her  crew.  She  was  strongly  bnilt,  well  manned,  and  placed  at 
the  breakwater  in  the  Delaware,  where  it  was  well  known  many 
vessels  most  be  detained  at  this  inclement  season,  and  would  be 
constantly  in  danger  from  the  winds  and  the  ice.  She  was  kept 
there  at  n  heavy  daily  expense,  and  with  her  crew  constantly  ex- 
posed to  severe  weather,  but  yet  always  in  readiness  to  go  to  the 
md  of  a  vessel  in  distress.  It  is  the  well-establtshed  policy  of 
courts  of  admiralty  to  remunerate  liberally  salvors  who  risk  life 
and  property,  or  suffer  hardships  in  rescuing  a  vessel  or  cargo  when 
in  danger  of  perishing.  And  I  cannot  perceive  any  reason  why  a 
salvor  should  be  entitled  to  less,  who  expends  his  money  in  pre- 
paring a  vessel  by  which  the  service  can  be  rendered  with  less  risk, 
and  keeps  her  at  the  place  where  danger  is  anticipated,  at  a  heavy 
daily  expense,  in  order  that  assistance  may  be  promptly  rendered 
when  the  emergency  rhaU  arise. 

The  reason  assigned  for  a  liberal  allowanee  in  the  one  case» 
Applies  with  equal  force  in  the  other.  And,  in  my  judgment,  the 
salvora  are  entitled  to  the  same  measure  of  compensation  that  the 
court  would  have  deemed  just,  if  the  vessel  had  been  rescued  by  the 
boats  of  the  surrounding  ships,  amid  the  hasards  which  such  an 
•Btcrpriso  on  their  part  would  eridently  have  brought  with  it.  Tho 
mtuation  of  the  Ameriea  in  this  case  was  unlike  that  ^ 


S28  TiEDnr  n  al.  m  nn  brio  cabouhb. 

bar  way  for  %  short  diaUnce,  and  deUya  her  voyaga  for  a  few  houn, 
m  order  to  afford  the  neeeisary  relief.    Bier  aaeriiioe  of  time  and  . 
labor  vovld  be  amalL    But  here  vaa  a  dailj  heafy  expeaaa^  and  aha 
was  always  prepared,  at  the  point  of  danger  when  aaaiatance  was 
needed.  * 

Entertaining  these  newa  of  the  eaaoi  I  think  the  amn  awarded  by 
tbe  District  Court  is  not  an  adc<)iiata  eompenaation  for  the  senriea 
rendered.  I  am  aware,  as  I  said  before,  that  upon  thia  queatioB 
there  is  no  eertain  and  definite  rule  to  guide  the  eourt,  and  different 
minds  will  unaroidably  eome  to  different  conelnsions. 

It  is,  therefore,  the  practice  of  appellate  eourta,  where  ita  opinion 
approximates  to  the  one  entertained  by  the  court  below,  not  to  dis- 
turb its  judgment,  although  it  may  not  fully  eonenr  in  the  propriety 
of  the  aum  awarded. 

But  where  it  ia  otherwise,  it  is  undoubtedly  the  duty  of  the  appel* 
late  tribunal  to  decide  tho  case  upon  its  own  judgment  aa  to  the 
rights  and  just  claims  of  the  parties.  (19  How.  160.) 

And  dealing  with  the  case  acoording  to  the  conelnsions  of  fact 
which  I  hare  herein  before  stated,  and  the.  principles  which  admi* 
ralty  courts  haye  been  accustomed  to  apply  to  auch  caaea,  I  think 
that,  fpr  the  portion  of  the  cargo  which  waa  transferred  to  the 
steamboat,  the  salvors  are  entitled  justly  to  one-half  its  Talue. 
This  portion  was  destined  to  eertain  destruction,  if  the  steam-tug 
had  not  been  there,  and  come  to  the  relief  of  the  brig.  For  if  she 
could  hare  been  saved  by  her  own  crew,  or  by  boats  from  other 
ships,  this  part  of  her  cargo  must  hare  been  thrown  overboard  to 
lighten  her  near  the  bows,  and  it  was  evidently  impracticable  for 
any  other  vessel  but  a  steamboat  to  come  alongside  and  take  it  off. 

In  cases  of  derelict,  where  there  his  been  any  hasard  in  saving 
it,  the  one-half  has  been  most  commonly  allowed.  And  in  this 
case  the  property  could  not  by  any  possibility  hare  been  aaved 
if  this  steam-tug  had  not  been  placed  at  the  breakwater,  and 
kept  there  at  the  expense  of  the  owners,  ready  to  interpoee  the 
moment  the  brig  hung  out  the  signal  of  distrees.  It  presents  at 
.least  as  strong  a  eaae  for  compenaatarn  aa  that  of  n  veasd  found 


ftceidenUllj- pawing  at  the  time  of  the  disaster,  which  turns  out  of 
nbnncloned  at  sea,  for  without  the  aid  of  the  steam-tug  the  loss  was 
not  mcrelj  highlj  probahle,  hut  ahsolately  eertain  and  inevitable. 

As  relates  to  the  Tesscl  and  the  rest  of  the  oargo,  I  feel  more 
diiEcttUj  in  coming  to  a  conclusion.  They  were  nndoubtedlj  sared 
bj  the  ateam-tng,  and  upon  the  principles  alreadj  stated  she  is 
entitled  to  as  high  a  rate  of  compensation  as  would  hare  been 
nllowed  to  the  boats  of  the  other  ships.  And  talcing  all  the  circum- 
stances into  consideration,  and  tho  towage  of  the  Tessel  afterwards 
to  »  port  of  safety,  it  appears  to  me  that  about  four  per  cent  of  the 
Talae  aaved  would  not  be  more  than  a  fair  and  adequate  compensa- 
tion. 1  do  not  mean  to  rest  this  part  of  the  opinion  upon  anj  rule 
of  percentage  applicable  to  cases  of  this  kind*  I  look  rather  at  the 
sum  which  that  percentage  will  produce,  and  compare  it  with  the 
Tslue  of  the  services  rendered.  Nor  shall  I  enter  into  anj  nice  eal- 
cnlattons  as  to  the  precise  amount  whidi  these  allowaneei  will 
prodaee. 

The  judgment  la  neoessarilj  founded  npon  estimates,  and  there 
can  be  no  exact  mathematical  calculation  fixing  preeiselj  the  first 
unioiuftt.  But  looking  to  the  whole  case  in  all  its  eireumstances,  as 
it  appears  en  the  record,  I  am  of  opinion  that  the  libellants  are 
jostl/  entitled  to  serenteen  hundred  dollars  (91700)  as  a  oompensa- 
lioo  for  the  salvage  sertices  rendered  to  the  brig,  and  shall  decree 
•eeordiDglj. 


Jm  ik0  Dimtrici  OouH  ^  ih$  UnUed  StaUi^  fpr  Souik  OaroUnd^ 

OcUbeTf  1857. 

itCKEAVt,  Mom  aoo.et.B.i..aw.  B.  bolsubs. 

TM«Slk  a  Mrritr,  ia  Cbt  sbwaet  vf  tvldeaet  of  Arand  €f  MlfUkf,  !■  Mneladad 
by  tlM  TCMlpt  ta  Ut  bin  •€  tedlag,  m  to  the  qsmtity  «r  MBoeat  tf  tht  goods 
■hlfp*d ;  y«l»  b  aa  m«Im  for  tbt  fMglii  wbort  fho  ooarigMt  Bm  rwtiTOd  (ht 
•  sttkawktf^wllhMt^MUioalloe  tr  ramattos  «rilM  rigbt  to  lai^l, 


sac  MCRiADT,  uom  ft  oa  m  Houm. 


wei|K  w  Mtawiw  Cbmi,  tad  Um  aHrriw  ptotM  Am  mm  «f  tfh«i  ivteg  tk« 
traatit,  md  bb  Mtul  dtUiMty  tf  tU  is  bb  poMtiwJia  m  bta  tnlTy,  Um  bwthM 
of  proof  !■  M  Ike  cpmlfnt  totiUbllah  Ihftk  AdtMn^iM  tkt  ^MBtttj  tpodMI 
iatbt  bill  of  lMUas,afltrwM4tdiMmnd,b«btffMUttotbtwiwgMMl«r 
Mgltct  tf  tbf  •■nlw; 

Libel  in  »dintraUj,  in  penatuim. 

The  facte  of  the  cue  will  appear  in  the  opinion  of  the  oosrt. 

Edward  MeCrtady^  Esq.,  for  libeUanti. 

(7.  JSr.  SimmUmi^  Esq.,  for  reepondents. 

McOratb,  J.^The  libel  in  this  eaee,  ie  filed  to  reooTer  abalanoe 
of  freight,  for  the  transportation  of  one  hundred  tone  of  ooal  from 
Philadelphia  to  Charlceton.  The  Toecel  arrived  at  Charleston,  and 
the  coal  was  delivered  to  the  respondents,  tho  oonsigneei :  who  with 
their  carta  carried  it  to  the  office  of  the  pahlio  weigher ;  and  by  bin 
weight,  it  appeared  there  waa  a  defioiencj  of  sereral  tons.  The 
respondents  claim  a  deduction  from  the  freight,  of  so  mech  as  in 
alleged  to  be  the  ralne  of  the  coal  which  has  Veen  lost  It  is  con- 
ceded that  a  certain  percentage  (2J)  of  loss,  b  vsnallj  allowed. 
The  libellants  concede  this  allowance^  and  charge  freight  for  07  j^ 
tons ;  but  insist  that  no  other  dcdnotion  shoald  be  made.  The  cari^ 
men  employed  by  tho  respondents  depose  that  they  earted  to  tho 
public  weigher  all  the  coal  they  receired :  and  the  libellants  prom 
that  all  the  coal  received  in  Philadelphia  was  brought  to  Charleston, 
and  delivered  to  the  respondents. 

A  carrier  is  responsible  to  the  consignee  for  the  safe  delivery  of 
property  committed  to  his  eare.  Ordinarily,  the  bill  of  lading 
determines  the  nature  of  his  liability.  When  by  the  execution  of 
that  paper  he  has  admitted  his  possession  of  the  property  of  another, 
it  is  conclusive  against  him,  unless  upon  proof  of  inadvertencei 
mistake,  or  deceit.  That  the  carrier  did  not  supervise  the  process 
by  whic^  tho  weight  was  ascertained ;  or  that  he  signed  a  bill  of 
lading  upon  a  representation  which  he  did  not  verify,  are  suggestions 
to  which  I  would  reluctantly  listen,  if  offered  to  qualify  a  liability 
plainly  expressed  in  the  bill  of  lading.  No  sufficient  reason  in  this 
case  is  presented  to  me  for  doubtbg  tho  correctneii  of  tho  wei( 
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M  uoerUined  in  PhiUdelphia,  tnd  I  hold  the  libelUnts  oonelndcd 
by  it. 

Tbo  libelUats  being  tbus  liable  for  tbe  safe  delirerj  of  the  pro- 
perty aubjeet  to  soch  exeeptiont,  aa  by  ouatom  or  contraet  qnalifj 
that  liability,  can  diaeharge  thcmaeWca  by  ahowiog  a  performance 
of  their  undertaking*  Thia  they  do,  by  proof  that  all  the  coal 
received  at  Philadelphia  waa  duly  cared  for  vhile  being  laden ;  that 
tU  precautiona  were  taken  to  accnre  it  from  loaa  by  theft  or  other- 
wise; and  that  all  Uie  ooal  in  the  reaael  waa  delirered  to  the 
reepondenta. 

The  undertaking  of  a  carrier  ia  affected  by  the  nature  of  the 
property  he  may  hare  in  hia  custody.    If  ita  ralae  ia  determined 
by  meaaure,  weight,  or  any  other  tcet,  hia  liability  dependa  upon 
the  result  of  an  application  of  that  test,  at  the  port  of  dolirery, 
under  auch  circumatancea  aa  I  ahall  notice.    But  the  consignee  may 
not  require  the  test.    He  may  be  satisfied,  and  willing  to  receire 
hia  conaignment  without  the  delay,  trouble,  and  expense  of  ascer- 
taining whether  it  corresponds  with  fractional  accuracy  to  that 
apecified  in  the  bill  of  lading.    A  delirery  and  acceptance  of  thia 
kind  would  not  conclude  the  consignee  in  ease  of  loss  or  damage 
subsequently  ascertained;  but  it  would  increaae  the  difficulty  of 
making  a  carrier  liable  for  lose  or  damage,  (aa  in  thia  caae  by  a 
diminution  in  quantity)  aacertained  after  the  carrier  had  parted  with 
hia  poasession ;  and  by  an  examination  made  without  hia  knowledge 
or  preacnce.    And  if  it  ahould  be,  that  after  the  carrier  had  parted 
with  hia  possession  of  the  property,  it  has  been  in  tlie  po/Mcssion 
and  control  of  other  agents  of  the  eonsignee;  the  reason  for 
exonerating  the  carrier  increases  in  proportion  to  the  number  of 
jach  agents,  the  length  of  time  for  which  they  were  in  possession ; 
and  the  opportanitiet  they  enjoyed  to  diminish  the  quantity  for 
which  the  carrier  waa  liable. 

In  thia  caae,  the  carrier  receired  one  hundred  tons  of  coal,  and 
becime  bound  for  ita  delirery.  That  dclirery  muat  be  ao  made  aa 
to  admit  aa  aaeertainment  by  the  consignee,  of  the  fidelity  with 
which  the  oontraet  of  the  carrier  haa  been  performed.  It  ia  not 
tlM  duty  of  the  carrier  to  wetgh|  meaaarOy  or  Inapeet  property, 
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before  he  deliTen  it  to  Uie  comigoee ;  but  it  ii  a  right  ia  the  eon- 
•igneo  to  afcertain  whether  the  qvantitj  or  qvelitj  of  the  propcrtj, 
which  the  cerrier  hea  had  in  hie  eharge,  hai  been  leaaened  or 
impaired,  while  it  waa  in  the  poaaeoaion  of  the  earrier^  and  b/ 
cauaca  for  which  he  ia  liable.  The  oonaignee  maj  therefore  qiuJif/ 
Ilia  acceptance,  bj  notice  to  the  carrier  that  he  intenda  to  weigh, 
meaaore,  or  bj  anj  other  appropriate  teat,  aaeertain  if  whM  he  haa 
rcecired,  ia  that  which  the  carrier  admitted  that  he  had  receiTed, 
and  agreed  to  ddiver.  And  inch  notice  would  bind  the  oarrior  ao 
that  ho  would  be  oondnded  hj  the  examination  made  in  paravaaoo 
of  it,  nnleia  he  waa  able  to  ahow  ita  inaoflieiencj.  If  npon  that 
examination,  it  appeared  that  there  waa  a  defidenej  In  qoantil/  or 
diminution  in  raloe,  which  would  hare  Juatified  the  oonaignee  in  re* 
fusing  to  receiTe  the  property,  if  known  to  him  before  he  had 
recoi?cd  it,  he  atill  would  hare  that  right  And  if  the  carrier 
acquicaced  in  the  examination,  he  would  have  a  right  to  anpenriao 
the  tranaportation  to  the  place  of,  and  to  be  preaent  at  the  ezami* 
nation ;  and  there  to  enforce  hia  lien  aa  perfect!/  aa  he  could  bare 
done,  while  the  propertj  waa  in  the  hold  of  hta  veaaeL  In  aueh  a 
caao,  the  deliveiy  on  the  one  aide,  and  the  acceptance  on  the  other, 
would  be  qualified,  operating  aa  a  apecial  agreement,  nnder  which 
the  lien  of  the  carrier  may  be  preaerved,  and  all  the  righta  of  both 
partica  aceurod.  No  wrongful  ao't  of  the  oonaignee  or  owner  can  diveat 
the  lien  of  the  carrier.  (Mont.  40;  8  McOord  R.  120.)  In  England, 
if  the  gooda  are  not  to  be  landed^t  a  particular  wharf,  the  carrier  may 
aend  them  to  a  public  wharf,  and  the  poaaeaaion  of  the  wharfinger  will 
aupport  the  lien  of  the  carrier.  Indeed,  the  correaponding  righta  of 
the  carrier  to  hia  freight,  aecured  by  a  lien  on  the  cargo,  and  of  the 
oonaignee  to  an  inapectioh  or  examination  of  the  property,  have  been 
ondoratood  and  prorided  for,  even  in  the  earlieet  timea.  The  Lawa 
hf  Wiabny,  the  Ordinance  of  Rotterdam,  the  Oonaolato  del  Mare, 
with  aome  variationa  in  the  detaila,  but  an  uniform  reoognitioB  of 
the  principle,  make  it  the  duty  of  the  maater  not  to  detain  the 
gooda  in  the  reaael,  where  they  cannot  be  inapeeted,  bat  to  haro 
them  in  aome  place  where  they  may  be  examined.  In  England,  it 
ia  aaid  to  be  the  practice^  in  eaaea  where  gooda  ahonld  be  landed 
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Mid  wftrchoused,  that  the  mitstcr  maj  socnre  his  lien  by  entering 
tliem  ia  hif  own  name.  Aii<l  tho  Dock  Act  of  89  Geo.  8*  ch.  GO, 
nnd  45  Geo.  8,  ch.  68,  expressly  rcserte  the  lien  of  the  master. 
(Chittj  on  Carriers,  312,  and  note.)  It  may  not  be  nninstnelire, 
nt  least  in  thif  oonrt,  that  we  should  bear  in  miud  that  here,  the 
lien  of  the  carrier  is  not  only  referred  to  the  common  law,  by  the 
strict  nle  of  which,  possession  most  accompany  the  lien ;  but  it  is 
aUo,  that  hypothecation  implied  in  maritime  contracts,  and  to  the 
•iifurccmcnt  of  which  possession  is  not  essential. 

As  the  carrier  has  no  right  which  is  aflfcctcd  by  the  right  of  the 
consignee  to  this  cxaminatiun  or  inspection,  of  course  he  cannot 
refuse  the  consignee  the  full  benefit  of  it.  lie  hat  no  right  to  insist 
that  the  consignee  shall  reccire  his  property  in  any  manner  by 
whidi  bif  claim  for  loss  or  damage,  may  be  made  more  difficult  or 
embarrassing.  Ho  cannot  enforce  a  delivery  of  property  at  impro- 
per timcf,  or  in  bad  weather,  if  the  property  cannot  be  secured  by 
the  consignee,  or  is  exposed  to  damage  during  its  transfer  to  the 
•tore.  The  consignee  is  entitled  to  reasonable  notice,  if  he  is  known, 
of  the  arri?al  of  the  property,  and  to  a  fair  opportunity  of  provi- 
ding suitable  means  to  carry  it  away  safely.  Story  Bail,  sec.  609 ; 
01cott*s  Rep.  47.  But  the  consignee  has  not  the  right  to  accept 
n  delivery  of  the  goods,  commit  them  to  his  agents,  examine  them 
without  notice  to  the  carrier,  and  charge  the  carrier  with  a  loss 
•Ueged  to  hare  been  thus  subsequently  ascertained,  upon  such  proof 
M  excludes  all  reasonable  probability  of  the  losa  having  happened 
except  in  the  liands  of  the  carrier. 

By  the  French  law,  upon  a  delivery  to  the  consignee,  he  most 
give  n  discharge  to  the  carrier.  2  Boul.  Faty,  818.  If  he 
refoses  to  receive  the  goods,  or  receives  them  and  refuses  to  give  a 
daacharge,  be  renders  himself  liable  in  damages.  If  his  refusal  to 
receive  the  goods  is  upon  the  ground  of  damage,  or  other  suflicient 
reaaon,  by  hb  application  to  the  proper  officer,  qualified  persons  are 
named,  who  determine  the  sufficiency  of  the  cause  alleged  for  the 
refvial  to  receive.  Code  de  Commerce^  Art  106 ;  2  Boul.  Puty, 
318«  The  depot  and  the  transportation  of  the  property  are  also 
erdered,  and  a  aale,  if  necessary,  to  the  amount  of  the  freight  due 
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to  tho  emrrier*  The  right  of  ih«  eonsignee  to  ui  ezuunatioii  before 
lie  eceepta  the  property,  ii  ntctwjf  beesnae  »coepteiioe  and  p«j« 
Dcnt  of  freight  eztingnith  all  claim  agaanet  the  carrier.  Code  de 
Commerce,  Art.  105. 

I  have  considered  thii  qaestion  withovt  referenoe  to  each  modifi- 
cations of  the  general  principle  as  arise  from  general  cnstom,  local 
usage,  or  special  contract  Thej  afford  the  mle  in  all  cases  in 
which  they  occar.  I  have  not  any  eridence  of  either  of  tbcee  exist* 
in;;  here,  and  the  mle,  at  I  hare  stoted  it,  is  the  general  law,  unaf- 
fected bj  sttch  qualifications  at  exist  in  certain  plaoet  or  in  certain 
cases. 

Supposing,  then,  that  the  quantity  of  coal  was  correctly  ascer- 
tained at  Philadelphia,  there  is  a  deficiency  as  it  is  now  in  the  hands 
of  the  consignee.  But  the  eridence  shows  that  the  loss  cannot  be 
attributed  to  want  of  care,  theft,  or  any  other  cause  operating  while 
in  the  Tcssel  to  diminish  the  quantity.  There  was  some  eridence  of 
loss  happening  by  the  transfer  of  coal  from  the  Tcssel  to  the  whar(^ 
but  it  was  too  indefinite  to  be  the  basis  of  any  conclusion ;  nor, 
indeed,  was  it  made  to  bear  directly  upon  this  case.  It  rather 
seemed  to  furnish  the  explanation  of  the  usual  allowance  of  2}  per 
cent.  loss. 

But  the  loss  may  haTc  happened  after  the  delirery  to  the  con- 
signee. The  coal  was  cartod,  after  it  was  landed,  to  some  distance, 
and  then  weighed.  The  carts  were  under  tho  control  of  the  agents 
of  the  consignee.  It  is  quito  as  reasonable  to  infer  that  the  loss 
Happened  while  the  coal  was  under  the  care  of  the  agents  of  the 
consignee,  as  while  it  was  under  the  charge  of  the  carrier.  If  tlie 
consignee  had  notified  the  carrier  of  his  intontion  to  hare  the  coal 
weighed  by  a  public  weigher,  it  would  hare  been  proper  in  the  car- 
rier, affected  as  he  would  hare  been  by  all  that  was  done  under  such 
a  notice,  to  wateh  the  transportotion  of  the  coal,  and  to  bo  present 
when  it  was  weighed.  But,  without  such  notice,  the  carrier  had  no 
reason  to  suppose  that  the  coal  was  to  bo  re-weighed  to  decide  his 
liability,  particularly  when,  according  to  the  eridence  of  the  public 
weigher,  there  is  no  uniformity  in  the  practice,  and  that  coal  is  often 
roccired  by  the  consignees  without  this  trst. 
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The  postponement  of  the  asecrtainmcnt  of  the  liabilitj  of  the 
carrier,  vithovt  prejudice  to  the  consignee ;  and  the  prescrration 
ftlso  of  the  rights  of  the  carrier,  are  embraced  in  tlio  rule  that,  **  if 
ft  person  is  apprehensire  of  losing  a  right  hj  anj  ercnt,  it  may  be 
adTiaable  and  necessary  for  him  to  protect  himself,  either  by  pro^ 
testing  agunst  a  prejudicial  interpretation  of  the  event,  or  by 
rescrrtng  his  rights."  (Lindley's  Jurisp.  142.)  And  although  not 
strictly  analogoos,  yet  the  principle  irhich  by  the  custom  of  London 
applies  to  the  vessel  at  quarantine,  illustrates  tho  preservation  of 
the  mutual  rights  of  the  carrier  and  consignee,  although  tho  carrier 
has  parted  with  the  property,  and  it  is  in  the  possession  of  the 
coDsignce.  In  the  ease  of  a  ressel  at  quarantine  at  London,  the 
consignee,  at  his  own  expense  and  risk,  sends  for  the  goods ;  and 
the  packing  and  care  of  the  goods  in  the  transit  to  tho  wharf  devolro 
upon  tho  consignee.  (Chitty  on  Carriers,  265.)  The  delivery  does 
not  determine  the  lialtility  of  the  carrier  altogether,  nor  will  it 
diTeat  his  lien.  But  in  the  transportation  from  the  only  plnco 
where  a  delivery  can  be  made,  to  the  place  in  which  an  examination 
can  be  had,  the  risk  of  loss  or  damage  is  with  tho  consignee.  So 
in  this  case,  the  carrier  has  landed  the  coal;  and  at  the  wharf,  made 
delivery  of  it  to  the  consignee.  The  consignee  intending  to  cart  it 
elsewhere,  and  to  weigh  it,  must  do  so  at  his  own  expense  and  risk. 
If  loss  or  damage  occurs  in  that  transportation,  the  consignee  must 
bear  it. 

I  have  sufficiently  expressed  the  opinion,  that  although  the  mere 
transit  was  ended  by  delivery  at  the  wharf,  yet  that  acceptance 
there  did  not  necessarily  extinguish  the  liability  of  the  carrier.  The 
delivery  must  be  such  as  enables  the  consignee  to  ascertain,  if  ho 
dcsirest  how  far  the  contract  of  tho  carrier  has  been  performed ;  it 
uost  be  such  as  allows  the  consignee  safely  to  receive  and  properly 
to  examine  what  has  been  delivered.  If  the  consignee,  without 
notice  or  qualifying  his  acceptance,  receives,  as  in  this  esse,  coal ; 
commits  it  to  his  agents,  in  whose  charge  it  may  be  lost,  as  well  at 
least  at  while  it  was  in  the  charge  of  tho  carrier ;  and  rests  the 
pfoof  of  loss  by  the  carrier  upon  eridence  wliich  does  not  render  it 
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more  |>robab1e  that  the  lose  was  chargeable  to  the  earrieri  than  to 
his  own  agents ;  a  ease  is  presented  in  whieh  I  am  not  at  liberi/  to 
make  the  carrier  liable. 

Tlic  decree  will  be  entered  in  fafor  of  the  libellants  for  the  freig^ 
«npaid,  and  the  coeU. 


In  tk4  Supreme  Court  qf  PenntjflvmUa, 

JACOB  BOM  XT  AL.  VS.  LVOAB  SOAW. 

A  m1«  of  honM  WM  nt(l«  ia  tht  Stott  of  Tlrglnts,  wllhia  tk«)aiWie«lM  cT  whkk 
both  tli«  p»rti««  and  th«  property  ir«r«  at  th«  tbn«,  bat  poMStdon  wm  reUiaed 
by  tilt  T«nilnr.  Tk«  botrM*  wera  Mbseqacntly  wat  into  tb«  8t»l«  of  renoaylraMa 
to  be  pAsturcd,  and  there  made  the  aultleet  of  an  attaahaieat  bj  eredlton  of  tba 
▼endor.  It  was  keU  that  the  Taliditj  of  the  sale,  aad  of  the  title  ef  the  eeadce» 
vae  to  be  determined  b/  the  lav  of  Vtrglala,  eo  far  aa  It  diflen  tNm  that  of  |ftaa> 
ajlraala  on  the  oal^ccl  of  fraud  la  the  aale  of  cbatlola. 

Error  to  the  Common  Fleas  of  Green  count/. 

Lkitiis  C.  J. — Bj  the  law  of  PonnsjWania  a  sale  of  personal  pro- 
perty is  not  good,  as  against  the  creditors  of  the  render,  unlesi 
possession  be  delivered  to  the  rendee  in  accordance  with  the  sale. 

AVhcre  possession  is  retained  by  the  vendor,  it  is  not  only  evidence 
of  fraud,  but  fraud  per  §e.  There  are  some  exceptional  casee. 
Where,  from  the  nature  of  the  traoaaction,  possession  either  eodd 
not  bo  delivered  at  all,  or,  at  least,  without  defeating  fair  and 
honest  objects  intended  to  be  efTeeted  by,  and  constituting  the 
motive  for  entering  into  the  oontract,  the  case  might  be  regarded  as 
an  exception  to  the  rule.  Yet  where  possession  has  been  withheld 
from  the  vendee  pursuant  to  the  terms  of  the  argument,  some  good 
reason  for  the  arrangement,  beyond  the  convenience  of  the  parties, 
should  appear.     Chw  et  al  vs.  Waod$y  5  8.  .&  R.,  278. 

But  this  rule  does  not  appear  to  prevail  in  Virginia.  Dan»  ?•• 
Turner^  4  Orattan,  422. 

In  that  State  the  rule  is,  that  retention  of  possession  of  personal 
property  by  the  vendors,  after  an  absolute  sale,  i8;>rimtf/acMfra«r 
dnicnt,  bat  the  presumption  may  be  rebutted  by  proof. 

1 1  tliiti  caM*  the  parties  to  the  sale,  and  the  property  which 
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the  rabjcet  of  it,  were  within  the  jaritdiction  of  Virginia  wlien  the 
•ale  WM  mede,  but  the  property,  consisting  of  horses  and  ronlcs, 
was  subseqticntlj  sent  oTcr  the  State  line  into  Pennsylvania  to  be 
paetareil,  and  ihr  ({nestioD  is  whether,  on  an  attachment  in  Penn- 
sylvania  by  a  creditur  of  the  vendor,  the  ralidity  of  the  sale  shall 
be  tested  by  the  law  of  Virginia,  or  by  that  of  Pennsylrania  ? 

If  there  had  been  prcTloos  sale  by  the  owners  at  their  place  of 
donsicil,  and  the  contest  was  between  the  prior  and  subsequent  pur- 
chasers, a  Tery  diflerent  question  would  be  presented :  so  if  the  pro- 
perty had  been  situated  within  the  jurisdiction  of  Pennsylvania  at 
the  time  of  the  sale  in  Virginia,  the  lex  rei  iita  might  be  applied  for 
Ums  purpose  of  protecting  the  rights  of  our  own  citiseos. 

But  where  the  property  and  the  parties  to  the  sale  were  within 
the  jurisdiction  of  another  State,  when  the  contract  was  made  and 
•lecttted  according  to  the  laws  of  that  State,  the  right  vested  eo 
Miefaiift  in  the  purchaser,  and  no  subsequent  removal  of  the  pro- 
perty into  Pennsylvania,  for  a  lawful  purpose,  can  divest  it. 

The  subsequent  removal  of  the  horses  and  mules,  for  the  purpose 
of  pasturing  them  in  Pennsylvania,  was  do  violation  of  our  policy, 
nor  of  the  rights  of  our  citisens.  They  had  no  claims  upon  it  under 
ovr  laws  when  the  tale  was  made,  because  it  was  not  in  any  respect 
Mbject  to  our  jurisdiction. 

Their  clftims  upon  it  were  under  the  laws  of  Virginia,  and  the 
eoort  fell  into  error  in  holding  that  the  ralidity  of  the  sale  was  to 
be  tested  by  the  law  of  Pennsylvania.  H$nr$i  vs.  Jticluon^  7  Mar- 
tin, 818 ;  Seoit  vs.  Duffy,  2  Darns,  18 ;  Shelby  vs.  Ouy,  11  Whca- 
tott,  861. 

By  the  common  law,  a  debtor  has  a  right  to  prefer  one  class  of 
ereditors  to  another,  and  wo  think  it  was  error  to  encourage  the 
jury  to  take  into  consideration  the  exercise  of  this  right  as  '*  a  cir- 
coBStaaee  in  dedding  upon  the  fairness  of  the  transfer." 

The  other  errors  are  not  sustained. 

Jadgaciit  rerersed,  and  veminfamoi  d$  n§9^  awarded. 
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LCQAL    MItOCLLANY, 

TM  HIGH  COUET  OP  XRBOM  AMD  APPEALS  AKD  XSOBO  ECrPEAOS. 

To  th$  EditW  : 

The  Amerietn  Law  Regbtor  of  Jaawrji  1858|  eoBtaini  mi  opistoii  of 
tlie  SoproiM  Jadieiftl  CooH  of  Um  Stela  of  Maine^  **oii  lft<  right  rf  n/* 
fnge  of  ptrmnu  of  Afnoam  deaeent"  I  havo  BOt  jti  load  tUa  opiaiooi 
and  bave  DoUiing  to  «/  in  regard  lo  it 

At  tho  end  of  it  70a  aabjoiD  tb«  fonowiag  note :  ^'Tbia  <iMaftioii  aroaa 
in  PmnM^tvania  under  tba  eonaiitation  of  1700,  wbieh  givea  tba  rigbt  of 
Buffrago  to  'aTOfy  nniUE  abore  tba  ago  of  21  jaan,'  and  it  waa  hM 
by  tho  Supreme  Court  of  that  State  tbat  free  negroea  veto  not  conpra* 
bended  in  those  worda.  llobbo  tb.  Foffff,  8  Watta,  668,  dedded  in  1887. 
The  coumo  of  reasoning  adopted  by  Chief  Juatiee  Gibaon,  in  ddirering  tb^ 
opinion  of  the  court,  ii  tubstentially  the  aane  with  tbat  enploycd  by 
Judge  Taney  in  the  famous  Drtd  Seoti  ease.  Tba  aana  point  bad  arisen 
and  been  decided  in  1796,  at  Philadelphia.  See  6  Waits,  666.  The 
present  eonsUtnUon  uses  the  worda  '  ereiy  «Ail«  freeman.' " 

Yon  baTO  fallen  into  eioo  mistekea  in  the  mailer  of  Ibia  nota,  aa  I  Ibink 
I  shall  be  able  to  show.  The  mistekea  ate  not  properly  year  own.  Yen 
have  derived  them  from  otben. 

Tho  Jirti  of  these  miatakea  ia  in  the  daU,  wbieb  yon  assign  te  Iba  dasi* 
aion  of  HobU  rtf  Fogg,    It  was  dedded,  you  aay,  in  1887. 

Thia  is  a  Tciy  natural  oonelosion,  for  at  the  lop  of  aoTcral  pagea  of  tba 
report  it  is«disUnctIy  printed  in  iudico^  <•  Simbw^f  Jyig^  1837,"  and  afoot 
note  of  the  reporter  reads :  "  The  report  of  Ibis  esse  waa  receiMcf  too  kto 
for  inaertion  among  tbe  decisiona  of  the  Sunbnry  term,  la  irAtcA  U  ofpor* 
tainC*  The  truth  is,  howeTor,  tbat  tbe  dcdsion  waa  not  made  in  tbe  year 
1837.  It  was  not  made  as  early  as  February  22|  1888.  Ibo  traa  date  I 
balieTO  to  be  tbe  26tb  or  27lb  of  tbat  montb. 

,  On  tbe  iaee  of  the  opinion  itaelf,  it  b  pbdn  tbat  it  waa  not  made  tffl 
Qft/BT  the  Mv  eonaiitation  waa  promulgated.  Tba  dgnatataa  of  tbe  del^ 
galea  were  aflixed  te  tbia,  February  22, 1888. 

Now,  CKiV<^w^  flttssnapeakaof  the  PEOTOEEP  nEisnrfmswfcaa  tbai 
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before  tk«  people.    The  GonTentioBy  iberefore,  hed  adjovmed  time  die,  (gee 
tbe  last  pangnpli  of  the  opinion,  page  500  of  0  Watls.) 

The  case  of  IfMt  ti.  Fot^  wae  argmtd  before  tbe  eonri  at  SMnbury,  for 
it  belonged  to  that  distriet.  The  eooot  of  error  was  on  a  judgment  of  tbe 
Comnott  Pkaa  for  Lmztrme  conntj;  but  the  mctuben  of  the  Sapreme 
Coart  were  to  divided  in  opinion  that  the  ea«e  was  held  noder  ac/rtVemenC 

The  court  met  at  SMmhmry  on  the  iceond  Monday  of  Jolj,  1837.  At 
that  time  the  oonTention  to  propose  <imciu!ment$  to  the  eonstitntion  of 
1700  waa  aitting  at  Harrubury,  A  large  nnmber  of  amendments  bad 
been  rabmitted  to  the  convention  bj  Mr,  Stenytrtf  of  Montgomery  conntj, 
on  tbo  12tb  of  Maj,  1837.  Among  these  was  one  to  restrict  the  rigiit  of 
anffinge  to  whiles.  Tbo  whole  were  Utid  on  the  tables  On  tbe  23d  of 
June  the  same  restriction  was  proposed,  as  an  amendment  to  another  pend- 
ing proposal  of  amendment  This  was  neyatived,  A  few  dajs  afterwards, 
(June  28,)  an  appeal  similar  to  the  last  brought  tbe  subject  again  before 
tbe  eonrention.     It  was  ditagretd  to. 

An  intcrral  of  upwards  of  six  months  had  elapsed,  within  which  the 
nttiags  of  the  oonTention  were  transferred  to  Philadrljthia,  before  tbe  sub- 
ject was  again  stirred.  The  bbors  of  the  eooTcntiou  were  drawing  to  a 
eloec,  when,  on  January  17, 1838,  the  question  of  restricting  suflrage  to 
vAiVe  freemen  was,  for  the/oaWA  time,  brought  before  tbe  convcotion.  It 
excited  a  long  debate,  but  was  in  the  end  carried  by  a  decided  majority. 

The  Supreme  Court  was  then  in  session  also  at  Fhiladclphia,  JJobU 
Ts.  Fo*^  was  still  under  adtitemeni.  This  was  well  known  to  the  con- 
vention. It  was  alluded  to  in  the  debates  between  the  18th  and  23d  of 
January,  1838,  as  still  pending,  by  Jlr.  A(;new,  Mr.  tfm,  Mryart,  Doctor 
Ikuiinffton,  and  Mr,  Konigmaeher*  See  0  IkbaUa  of  Convention^  8GS, 
875,  and  10  MmUb,  46,  183.  Jvdgt  Bopkinaon^  also  a  member  of  the 
CottTention,  bad,  aa  was  said  by  Doctor  Darlington^  also  referred  to  tbe 
pendency  of  this  causo  before  the  Supreme  Court.  He  bad  stated  that  the 
Court  was  divided  upon  it 

But  there  is  further  eridenee  on  this  subject,  evidence  which  must  be 
ffegarded  aa  deeinve.  It  cornea  from  Mr.  Watti,  the  reporter  of  the  deci- 
sion. The  newspapers  of  tbe  day  oontain  a  letter  from  Mr.  Watts,  dated 
February  27, 1888,  in  which  be  says  "  the  opinion  was  written  by  Ch\f 
Jwdiee  Oibton,  and  delivered  to  mo  too  2a/e  for  the  volume  which  has  just 
left  the  ^ttm}*'  and  he  addi^  ^  I  tend  ii  iOfon/br  pnbiie^iion."    This 
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letter,  ftD(l  tho  apimoii  as  it  tUndi  now  in  0  Waiti  RejwU,  ddS,  atj  te 
,  foaml,  probftblj,  ia  trory  Be«fpa|wr  of  that  period.    BoUi  naj  bo  sees  la 
tho  Phitaiftfpkia  GtueUt  of  Mareii  7,  1888,  now  aI  tbo  PbibdolpUt 
Library. 

After  bo  bad  thoa  Mot  tbo  i^uitoii  to  tho  Mwapapen,  tho  reporter  dio- 
eorerod,  no  dovbt,  that  it  mi^i  bo  added  to  tho  •<  toIobo  which  hod  jsat 
left  the  preaiy"  and  thbwaiaoeoidiogly  done.    Iho  eooa  ia  tho  fan  ia  the 

TOloBO. 

Bj  ibif  neau  a  ipeetfy,  as  well  aa  omtkaitfe  poblidtyy  vao  inpartod  to 
the  doeoment  Tho  oatoral  impreaaion  of  oreiy  one,  oo  fiodiBg  it  wkert 
ii  u,  with  tbo  aecompaoying  denotomoBty  ^  Sumbwr^f  Jo/jr,  1837,"  aad 
iho  Boperaddod  foot  aole.of  tbo  reporter,  ia  that  tho  doeiaion  waa  giwn 
forth  more  than  half  a  year  eorfier  than  tho  aotoal  time.  Tho  trmth  of 
joriJical  hiatory  requirea  tho  remoral  of  thia  erronoovs  iapitanoa. 

Tbo  $eeond  miatako  wbieb  I  doairo  to  eortoet  ia  of  oioeh  greater 
It  is  foand  in  this  atatenent  in  yoor  note:  ''TTho  oaoie  pobt  had 
and  been  deeided  in  tho  samo  way  in  1705|  at  Phikdolpbia.'' 

Tou  lud  aothority  for  this  a«ertion  quite  aa  atrong  as  that  which  ezislod 
in  rcupcct  to  the  /r$i  nistako.  Yon  refer  to  tliat  aothority,  and  I  proceed, 
tfaorvfofo  at  once  to  ezanino  it.  Chief  Jmtike  Glbmm'i  pobtiahed  ofwaioa 
in  IlobU  TS.  Fogy  oonstitntea  yoar  anthority.  Ho  there  statoa ;  "*  Abovt 
the  year  1705,  aa  I  have  it  from  JamM  GiUam,  Eaj.f  of  tho  PbiUdolphis 
bar,  tbo  rery  point  before  ns  wu  raled  by  tho  Biffh  Onri  of  Erron  mmd 
Appf-ttU  against  the  right  of  negro  anffrago.  Mr.  Otbooii  doelined  an  iati- 
tatioQ  to  bo  eonoerttod  in  tho  argomenty  and  therefore  haano  aooMirandaflB 
of  the  eanse  to  direct  na  to  tho  record.  I  bavo  had  tho  oflwo  aearehfd  for 
it,  but  ilu  pajttn  had  fallen  into  soeh  disorder  aa  to  preolndo  a  hope  of  ita 
discovery.  Moat  of  them  wero  imperfeot,  and  asany  were  loot  or  siepfaBod. 
But  Mr.  0)bson*t  renonibrance  of  tho  deeiaioa  ia  perleel,  and  entitled  to 
ftill  confidence.  That  the  case  was  not  reported  ia  probably  owing  |o  IIm 
fact  that  tho  jadges  gave  ao  reasons."    6  iraMU^  66& 

Here  a  great  eonMUmtioHal  question  is  made  to  depond  apoa  the  pcoea- 
rions  memory  of  aa  iadiyidual  far  advanood  ia  lilo^  ia  reaped  aol  to  ooaM 
aurlling  faol,  bat  to  aa  isolaied  ef»i*aiba  oipreoaed  aoariy  half  a  oeatary 
prorionsly. 

Ia  there  good  gioaad  to  bolieto  Umt  aaoh  a  dodaioa,  aa  Mr.  Gtbooa 
apoko  oi;  fpat  Ofor  BMdo  r 
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I  BintaiB  tlM  neffmtive  of  tbit  propontioo. 

1.  Mr*  OibaoB  rcmembefff  but  a  sioglo  ioeidcok  whicli  by  pottibility 
e<wld  unsi  bit  recollectioii.  H«  can  reoll  no  otber.  '*  He  detliscd  aD 
WTitaUoB  lo  be  coaeened  In  tbo  argument"  Who  iBTilad  biaif  Ila 
iloet  not  kaov.  Wby  did  bo  decline  Cbe  inYilatioa  f  He  givet  no  reaaon. 
He  vaa  n  jonng  man,  vitb  a  fair  sbare  of  pfaetice,  bvl  wbo  eonld  nol 
ecrlainly  plead  tbe  jMvmirc  of  bminew  aa  an  eienee. 


S.  A%  tbe  tine  wben  Mk  Gihmm  broagbt  forth  tbia  reeollectioB,  he  had 
been  ovf  o/praetiea  at  a  lawyer  for  a  orrjr  baj  space  of  tine.  His  mind, 
in  that  interral,  bad  been  derotcd  to  a  baraaring.  ditCraetiBg,  and  nnfor- 
tnnate  bnwneaa,  wholly  alien  from  tbo  aolntion  of  qneitions  of  jnrispm* 
dence.  And  H  ia  matter  of  general  oboerTation,  that  aneb  a  rttiremeni  ia 
firtal  to  aeenraey  of  knowledge,  if  not  in  the  princfpkt  of  tbe  law,  yet  eer* 
lainly  ao  of  aelitary  deeisiona  of  the  eonrla.  When  that  profonnd  Jnrist, 
Sir  WiBiam  Ormnt^  a  year  and  a  half  alter  be  waa  nude  Mazier  pj  tke 
JUiitf  waa  aaked  hie  opinion  on  a  point  of  iaw,  bia  reply  waa,  **  Probably 
tbe  law  ia  ao  and  ao.  Bnt  my  opinion  ia  not  worth  a  nab,  I  bavo  been^ 
nhovi  a  year  ont  of  pmetiee." 


S.  When  Jfr.  GiUom  mentioned  the  deeision,  a  eomiderable  nambor  of 
ibera  of  tbe  bar  were  Uring,  wboao  age  and  babita  of  life  placed  them, 
ott  n  lofol  with  him,  aa  to  the  knowledge  of  Jadieial  deeiaiona  of  the  period, 
he  lefened  to.  Not  one  of  these  appeara  to  hare  heard  of  it*  Jwdgt 
Uopkimm^f  in  partienlar,  who  waa  bom  nklll^  or  1771,  waa  a  membtar 
of  the  eeavention  which  proposed  tbe  amendmenta  to  the  eoaatitation  of 
1700*  One  of  these  waa  on  the  very  sobjcet  of  the  eleetire  franchise. 
Il  laatricted  the  right  to  whittM,  Tbe  debates  of  the  eooTention  show  that 
Im  partieipated  eameatly  in  the  discussion  of  this  amendment  He  ad« 
Vnrted  to  the  pendency  of  BobU  ts.  foyg,  then  in  the  Supreme  Court 
Tot  hia  reeolleetion  eoold  not  be  quickened  in  respect  to  any  similar  lyioa- 
t|o«  anthoritatifoly  ruled  in  the  High  Court  of  Errors  and  Appcala.  Mr, 
Coptf  though  not  a  lawyer,  was  alaoa  member  of  tbe  eonrentioo  In  1887*-8^ 
aad  he  waa  keenly  aUve  to  the  question  of  negro  suffrage.  He  waa  of  aueh 
m  age  when  the  eonstitution  of  1700  waa  fanned,  and  had  taken  no  mneh 
hitetual  in  the  proceedings  of  the  oonTention  then,  that  he  remembered  and 
luwnlad  s  memorable  incident  of  the  debate  eonneeted  with  aa  effort  lien 
■aditoUnulanffrag^tomiUtes.  Hewaaaieaidentof theCityofPhandelphk 

Iff 
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from  thai  period  to  tko  daj  of  hti  deatb,  vbich  oeomitd  Imt  •  few  jean 
•go.    Yet  bo  btd  BO  knowlodge  of  tho  deeinon  m  1795,  wbicli  Ut,  GAtm 
roeoUected. 
DttI  I  shall  foeor  to  this  topio  sgain. 

4.  I  eoBO  BOW  to  B  fOBroo  of  inforaiBtioB  which  »  bmio  direct  sad 
wholly  BDimposobablo. 

'When,  u  somctinos  happens,  rsfereace  is  made  by  oobbsoI  to  viir^ 
pnrtetl  cases,  the  praetioe  of  the  eonrts  is  to  baro  the  roeords  ciamiBed. 
Chief  Jttstico  Oibson  considered  this  courso  m  necessary  ooe,  ib  order  to 
Tcrify  or  disproYC  tho  recollection  of  J/r.  Jamf*  Gibmm,  AceordiBgly,  aa 
ho  says,  bo  bad  the  offre  ttarchcd.  But  the  effort  was  BBSuecerafBl. 
Hear  the  reason  which  he  assigns  for  the  inansptcions  resnlt;  *'<Ae  popen 
bad  fallen  into  snch  disorder  as  to  preclude  a  hope  of  its  (Mr.  Gibson's 
case)  discovery.  Most  of  tlMBi  were  imperfect,  aad  many  were  loot  or 
misplaced." 

Tt)c  Ch!e/Jiatlee  seems  to  bare  directed  this  search  wilbont  rcflcctiog 
upon  the  functions  and  purpose  of  the  Ili'i/h  Coari  o/Erron  and  Appeal$, 
AVhat  kind  of  papen  could  he  bare  oipccted  to  find  among  the  records  of 
B  court,  instituted  as  a  Court  of  Rcri$iom^  and  for  nothing  e/«e.    Tho  Ad 
of  AmcmMy  of  1701,  by  which  tho  court  was  constituted,  rtqnired  the 
records  of  all  cases,  after  an  affirmance  or  rcTcrsal  of  a  judgment  of  tin 
court  below,  to  be  rtmxtttd  to  such  court    This  is  the  eommon  and  Bccet- 
sary  practice  of  all  common  law  courts  of  reriew.    If,  therefore,  any  snch  . 
dcciaiun  bad  been  made  by  the  High  Court  of  Errors  Bnd  Appeals,  as  Mr* 
Gibson  spoke  of,  and  full  and  autbentio  information  in  regard  to  it  was 
desired,  the  proper  office  to  bo  searched  was  not  in  the  Iligh  Court  of 
Krrors  and  Appeals,  but  in  tho  Supreme  Onrt,  ob  whoso  judgmoBt 
the  writ  of  error  must  bsTO  beeu  taken ;  or  if  the  causa  had  oriffinaied 
in  a  Court  of  CSommon  ItetUf  the  record  would  moat  probably  bo  found 
there.    The  reason,  therefore,  assigned  by  tho  (^le/Juttke  for  dispensing 
with  awthenlic  oTidcoeo  to  corroborato  the  recoUoctioB  of  Mr.  GibsoB|  is 
inadequate  and  inapplicable. 

But  a  search  in  tho  offieo  of  the  Protbonotary  of  the  Svprem€  Court 
(which  by  tho  Act  of  Assembly  abolishing  the  Biffh  Omriof  Erron  and 
Appeahf  is  made  the  depository  of  all  books  and  papert  which  had  bo- 
longed  to  the  High  Grarf,)  would  baro  brought  to  light  ia  b  momoBt,  en 
ttniktnlw  record  </aff  <A«  6««iii«m  sser  tnuuactod  tkert. 
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Tliia  book  is  labelled  '<  DnckH  of  tke  W^jh  Conrt  if  Errwt  «iNf  Ap. 
peala^*'  and  eontaint  hoVobIj  the  Damca  of  all  (bo  ca«efl  bnragbt  IdIq  tbo 
mart,  bnt/irff  minutea  of  all  tbo  procecdinga  wbicb  took  plaeo  in  relation 
io  ibcni.    Tbo  day  or  daji  on  wbicb  cacb  caao  was  argned — ^wbat  oonnael^ 
•poke,  and  io  wbat  order,  are  carcfullj  sot  down. 

A  covrt  bearing  tbe  name  of  tbe  llf<fk  Ctmti  1/  Enron  amtl  Ajtpealt 
was  establisbcd  nndcr  tbe  eenstitntion  of  1776.  Its  principal  busincie  was 
of  atimirafty  jurisdiction.  Upwards  of  tixty  pages  of  tbis  book  are  occu- 
pied witb  tbe  proceedings  of  tbat  oonrt 

On  tbe  18tb  of  April,  1701,  a  court  wilb  tbe  mins  name  was  erected 
•nder  tbe  constitution  of  1700«  Its  jurisdiction  was  restricted  to.irrtV«  0/ 
error  on  judgments  of  tbe  Supreme  Courif  and  to  eppeaU  from  decrees  of 
tbo  sevcrml  Htyi»ter^  ooirrff  of  tbe  Commonwealth.  Thejtrtt  session  was 
directed  to  take  place,  and  did  take  place,  on  Norember  1, 1791.  A  tiatrtl 
•esaion  was  prescribed  ererj  jear,  to  commenco  on  tbe  2d  Mondaj  of  Julj, 
and  aifjomrmed  eourts  migbt  bo  beld  by  appointment  of  tbe  judges  st  any 
other  time.  It  consisted  at  tbe  time  of  twfive  judges,  namely,  /bur,  (being 
tbe  wbole  number),  of  the  judges  of  tbo  Supreme  Court— tbe  Presidents 
of  tbe  Conrts  of  Cbaision  Ifeag,  which  at  the  first  comprehended  but  /re 
— nnd  fA/r«  judges  were  specially  appointed  by  tbe  QoTcmor.  One  of  tbo 
proTisions  of  tbe  act  of  Assembly  was,  that  a  jadgo  who  bad  taken  part  in 
the  dccifion  of  the  case  in  the  gubonlinate  court,  was  incompetent  to  assist 
in  n  review  of  tbo  ssme  case. 

A  necessary  result  of  tbis  last  provision,  was,  that  a  ^irorum,  although 
bot^M  were  requisite  for  this  purpose,  was  difficult  to  bo  obtained.  Pages 
of  Ibe  minutea  eoufist  of  the  names  of  the  judges  who  were  in  attendance, 
but  who,  without  transacting  any  business,  adjourned  from  day  to  day ;  on 
n  few  occasions,  for  as  many  as  nloo  or  ten  consccutiye  juridical  days.  Even 
when  a  fmorum  was  in  attendance  at  the  opening  of  the  court,  it  sometimes  * 
happened  on  tbe  calling  on  of  a  particular  case,  that  one^  two,  and  perhaps 
morw  of  tbe  judgca  then  present,  were  iocapacitated  to  participate  in  the 
hearing.  In  tbe  early  yeara  of  its  existence,  the  practice  was  in  such  eir- 
cnmstanees  for  the  difjualifed  judges  to  retire,  and  thus  tbe  court  would 
be  broken  up  for  want  of  tbe  gttontm.  But  subsequently,  as  appcara  from 
SBOt«  to  Hannumt^.  Spear,  1  Yestes,  5G0,  the  c/in^a/t/erf  judges  sal  when 
aaesBiBiy  to  make  tbo  fuorumf  but  took  no  part  in  tbo  decisions. 

I  have  entered  into  these  details,  to  proTent  the  §mrprim  which  tbo 
leader  mnsl  ntherwiso  fed,  ia  being  told  that  sciy  UliU  hunntu  was  eser 
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tniMtelcd  bj  tkii  eowt.  Fkwi  ibt  wrvftl  ■•»■«  ia  wUeh  tb«  mtuvfri 
wm  kepli  then  ia  no  diSrally  la  aMtrlMBiiig  wMmt  «  putkvlBr  cue 
WM  tV0r  befort  Um  eonrt,  and  if  ao^  wbai  diapoaitiaa  waa  nida  of  il. 

I  haf*!  ott  at  laaal/Mtr  oeeaaiona,  carafollj  aiaatiMd  tbe  cMleala  of  tlia 
d^«eAc<  and  siSaita  book  of  thia  oourt.  WitUii  ibo  laal  fertoigbly  I  baro 
lookod  al  fwyjr  omliy  H  eoBlaina,  froB  tba  /n<  M€aliB|  of  Ibo  mni,  M 
Kofombar  \,  1791,  to  tbojIao/oBo,  Jilj  S,  1808. 

Tbo  ooMtititiot  of  1790  waa  aigood  bj  tbo  delogataai  Septeaibor  2. 
1700,  aid  tbofintoloetioa  aador  it  waa  boldoa  tboSd  Taoadaj  of  Ootober, 
ia  tbai  yaar.  Althoogli  Mr,  OAtom  aaa^a  "  aboat  tbo  yaar  1795"  aa  tbo 
data  of  tbo  allegad  dooiaioa,  I  bafo  tboagbt  It  beat,  ia  order  tbat  aodoabi 
aigbt  raaiaia  oa  tbo  aabjeot,  to  begia  laj  oiaaiiaalioa  witb  tbo/rrf  aioei* 
lag  of  tbo  eoart,  Norombor  1, 1701.  Tbo  ooaaiaaioa  of  Bet{fmwtim  Chew^ 
appoioted  by  tlio  Oovanor  aa  oao  of  tbo  lkrt$  apaoial  jadgca  of  tba  ooarl^ 
ia  tbora  iaaertod  at  loagtb.    Mr.  Cbow  waa  tbo  J^ttidmt  of  tbo  ooart. 

Oolj  l«o  oaaoa  wora  tbea  doekfted.  Botb  of  ll^aa  wora  appaala  ftooa 
tbo  Rtfuita'9  Ooart    Ur.  Oibaoa'a  oaaa,  of  ooaiao,  waa  aot  oao  of  Ibaaa. 

Tba  aazt  aioatiag  waa  at  aa  acyoamW'Ooart,  Mareb  80, 1792.  No 
oaaaa,  oxoapt  tbo  fvo  bafora  awatloaody  Aoai  a  Bogiptaf^a  Oaav^  ara  bmh* 
tioaed,  aad  tkeaa  wara  teniimwed, 

Jufy  9, 1792,  (paga  67).  Ibo  aaao  Iwo  eoaaa  froai  Bogiatai^a  Ooart 
aro  agaia  aotioad. 

Two  additioaal  oaaea  bera  appaar.  1.  Tba  OtmmmnwemlA  ta.  LtenUf 
wbiob  wu  argaod  at  graat  loagtb.  It  ia  nportad  ia  1  Taatoa  55|  aador  tbo 
BOBM  RepMicat  ta.  Xccom,  aad  ia  AMimm'i  Bop.  60,  oatitlod  JPatntfl' 
ooaia  Ta.  Zeeam.  Tbo  titJo  of  tbia  eaaa,  aa  wall  aa  tbo  loporta,  profo  tbal 
tbia  wu  aot  Mr.  Oibton'$  oaaa;  Tbo  roamaiag  eaaa,  CbaiauM  ta.  Daaa,  ia 
aa  eJedmmtL    Coart  adjoarofd  to  Sq^  17c4, 1702,  wboa  it  agaia  aMi, 

Two  caaaa  woro  bora  fiaally  diapoaed  of,  ?is.,  Patroa  va.  Emehmf  aad 
Xavrsaet  Ta.  Morriton,    Botb  wora  oppcali  fnna  BtffitUf^t  Ooarta. 

Tba  deeiaioa  ia  CommomweaUk  Ta.  LtocMf  waa  poatpoaad  to  Jalj,  ITOOt 
tbora  aot  being  a  quorum  praaeat  of  tboaa  ooaipotoat  to  dooido  It.  Kotblog 
olaa  waa  doao  bat  tbe  aaaigOBMata  of  arroia  ot  ratbar  ralaa  oa  plaia* 
tiia  ia  error,  to  aadga  tbo  orrora. 

M^hi  oaaea  bora  uMmUotud,  (aoaa  of  wbiob,  bowoTor,  woro  atyaarf,)  aiaj 
be  pat  aaide  by  atatiog  tba*  <brai  wora  ftoaa  RigUlor'o  Coarta.  IW 
ware  e/erfmgal»-oaa  a/oKyi»  awor^wfiil  owe  la  tAod  OiUM;  ^M  tbo 
fatf,  afi^nad  by  oowsbht,  witboat  aay  argaoMai. 
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Four  wen  •rjjved,  vis.,  Jmephwn  tb.  Rcgen,  In  tbia  the  chc  wm  dock- 
eted, fnvn  MBigoed,  argiiDieDt  bad,  tnd  tko  Jmdffwumi  ajfirmed  m  Um 
•■■•  d»j.  TiMeoiiiiael  wen  Mr.  Ifeafljf  and  Mr.  ToJd.  Thv  is  cacnigk 
bws  to  Mtisf/  Mj  OM  tbii  Ibis  was  not  Mr.  GiUom'i  ttm,  BeSldei,  it 
WM  two  jeart  earlier  tbaa  tbe  line  be  f  sea.  OiUt  ti.  Wiaiktr,  Ibe 
fifni^  aUachwtentf  ia  reported,  y^wbcn  before  tbe  Stg^rewu  QraK)  aa  Ifaller 
M.  <7iUe,  1  Tealea,  255 ;  3  DalL  211. 

/Tliycra&l  m  CaldtttU,  (reported  ia  1  TeatH,  274;  2  Pall.  215,  and 
AJdiaoB,  119,)  waa  before  tbe  eoort  at  tbia  teroi. 

J/mnlap  vs.  Flanagan^  froB  tbe  Rcgister'a  Govrt,  was  alao  argued ;  and 
Stomt  va.  f^ijr,  (reported  in  1  Yeatcs,  186, 187;  2  Dall.  184;  Addisoa, 
114,)  was  Iken  decided. 

This  coaprises  the  whole  bistness  of  tbe  eoorl  at  that  aevioB. 

•Ai/jr,  1794.  No  eaae  was  mrgued  at  tbia  eo«rt  An  ttppeal  froai  a 
Rtguit»'$  Govrt,  and  two  ^eciwunU,  are  noticed  on  tbe  docket,  and  a 
Jmtfginati  was  tom/tmed,  or,  rather,  a  judgment  for  a  specified  aaionnt  in 
ptmtuiMf  ikiiiingg  and  pence,  waa  agreed  upon  by  eonnael,  aoeordtng  to  tbe 
vinntea.  Froperlj,  I  aappose,  tbe  judgotent  in  the  eonrt  below  ongbt  to 
hare  been  a  firmed  i  hat  tbn  waa  not  done,  and  I  find,  In  tbe  next  jear, 
Ihn  ease  was  non-j^roaM^.    Bejond  all  donbty  tbia  wu  not  Ur,  GibeomU 


Jatjf  14, 1795.  The  eonrt  again  met.  Tbia  ia  tbe  year  named  by  Mr. 
Gibam,  Not  n  single  ease  was  then  argued ;  tevem  eases  only  are  men- 
tioned at  alL  Of  these,  two  were  appeala  from  n  Rtyittet^t  Court,  lAree 
were  eJedmeiUt,  the  §ixtk  waa  agaanat  an  executor,  Tbe  remainiog  caae  ia 
Hannum  vn.  Spear,  n  caae  well  known  to  the  profeesion.  It  is  reported 
in  1  Teates»  558,  and  2  DalL  291.  At  an  A^enmerf  eoort^  ea  Sepieatber 
17, 1795,  Uwu  decided. 

/«  179G,  the  court  met  on  11th  July,  and  there  aio  entriea  of  adjoum- 
meata  from  day  to  day,  on  every  Juridical  day  to  the  25th  of  tbe  month 
without  the  tnoaaeUon  of  any  buslneaa.  When,  at  laat,  it  proceeded  to 
huaineaa,  there  i$  no  froce  of  unjr  nrguwuni  having  taken  place.  In  twenty 
onsen,  JudguMUta  are  stated  to  hnvo  been  aftrmed  bt  odw tiNT.  IVee  are 
marked  aeiited.  In  one,  tbe  Graimon»eaft4  was  a  party*  On*  ia  againat 
an  oxeemtoTt  and  li,  hesklss,  n  oootesi  upon  n  wiU  aa  appsal  from  a 
Bogialeff^a  Conrl. 

It  Is  nhndanUy  plaiu  thai  Jfr.  OTitssn's  easo  was  not  attong  these. 
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In  1707,  Batt  va.  Vamtf  tD  ittnmDOt  cMat,  reported  2  Tctttcti  n8| 
and  4  DelL  270,  ia  meniioDed. 

Tvcentjf-cme  judgoMnts  were  eiSmied  hg  amtmi;  two  nerked  tetiMf 
mutf  <'not  to  be  bnmgkt  forwtrd ; ''  on*  it  agaiiiet  a  kuuband  and  fti/tf 
one,  ft  question  •§  to  cotta  nerel j,  end  in  one  e  pertj  ie  stjkd  ft  rferuee. 
T/trte  caMe  were  ftrgeed^-l.  McPfurmm  ▼■.  Jici%ermmf  reported  in 
Atldinon'i  Rep.  827,  the  pertiee  to  which  were  nmerova,  and  Moat  of 
them  lodit$}  2.  BoR  ta.  KoMe,  before  nentioiied,  and  the  caaa  againat 
knAand  and  ir{^ 

In  1708,  (he  eonrt  sat  bat  one  daj,  and  affirmed  nnmerona  jndgnMaila. 
Id  many  of  thcae  and  each  ia  the  caae  throughovt  the  minntea  one  or 
both  of  the  partiea  are  atyled,  indorter,  indoneOf  tanijf,  dttioetf  egecwlar, 
turviving  partneTf  and  the  like.    6neh  deaignatiou  eidndt  Mr.  Qihaaa'a 


No  argnment  waa  had  at  thia  eonrt. 

In  1700  ft  aingle  case  waa  argoed.  Thia  waa  Litaeg  ft,  Oargao^  m 
which  the  Judgment  waa  reveracd  at  the  aeit  oonrl  Bee  4  lialL  71* 
Soveral  jodgmenta  were  aflirmod  ty  eanaenf. 

1800,  January  15.  An  adjourned  eonrt  waa  held.  Ewhg,  wXo  ntr» 
tirtd  hf$  tei/e,  (aaya  the  docket,)  va.  Boutton,  The  jndgaMnt  waa 
ajfirmedf  and  this,  with  the  rto^nal  of  the  jndgmont  in  Lionry  Ta. 
Coryai,  abofo  noticed,  eonatitnted  the  anm  of  the  bnaineaa  then  trana- 
actcd. 

'  1800,«/M/jr.    The  eonrt  aat  bnt  one  day.   Some  jndgmenta  were  afirmed 
by  content;  bnt  no  argument  look  pUoo. 

1801,  The  eonrt  aat  but  fwodaya.  A  oonaiderftbleBnmber  ofjudf- 
BMnta  were  affirmed  ty  content;  but  there  waa  no  afguoMnt.  Court 
adjoomod,  saya  Mr.  Dallaa,  from  July,  1801,  to  Jannaiyi  1802,  for  wftnt 
of  ft  qnomm.    See  4  DalL  70,  note. 

1802,  Januftry.  An  aiffoumed  court  Tkrm  cftuaea  wen  argued^ 
namely,  Burd  it.  Smith' t  Lettee,  reported  4  DftlL  76;  Bank  ^  NorA 
America  ?a.  Aorru,  and  /legro  Fhra  Ta.  Grauherrj^B  Exeeaion, 

1802,  July.  Three  easea,  in  each  of  which  the  pkiniifb  were  the  aauM, 
were  Tcry  nnmenraa,  and  ladiet.  In  two  of  theaa  eaaaa  the  defendota 
were  alto  lir<fiei.  The  caeca  may  be  gifen  briefly  aa  Batameiever  Ta. 
Maria  Qiflon,  fie  iSame  ts.  Frandt  CTi^on,  and  The  Sawte  ta. 
JSlimhetk  Taeker. 
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TTilk  iht  exeqilMMi  of  fbete  Aree,  whieb  wen  trgiMdi  DOtkiiig  tpedal 
look  place  «t  tkii  loiioii. 

190Zf  Jamuarjf.  An  atfjfmrntd  court,  ftl  vfaick  an  ejcctaeni  caut, 
Patt9  TS.  Harrhy  wta  trgned,  b«t  no  other  com. 

1803,  •/ar(f.  Tito  cmcs,  DatU  ts.  (^mmonirriiMi  and  N.  American 
Bank  ts.  Jmus,  wen  partiaU^  argued.  No  othor  buaincaa  of  a  special 
Mtare. 

1804,  Janmnry,  An  adjonmcd  court  mot  on  the  Otb  inst.,  and  met 
and  adjourned  from  daj  to  day,  without  doing  anj  business,  till  the  20tb 
inst,  when  Daria  ts.  Commonweatthf  and  North  AwMrtcam  Bank  Ta. 
JaneSf  were  again  before  the  court,  and  the  arguments  eaneiudoL 

Three  other  cases  UazlrhnrU  Ta.  Dallat,  JlazUhurU  ts.  Ziea,  //as/a- 
kmni  T.  Yard^  were  also  argued. 

The  names  of  the  parlies,  aod  the  grouping  together  of  theae  three  cases, 
b  n  sufficient  reaaon  for  aajiog  that  Mr,  Gib»an*$  cote  was  not  one  of  them. 

1804,  Jntjf.    The  court  sat  but  one  daj,  and  no  eanse  was  argued. 

1804,  Dee.  81,  and  Jan.  2,  1805.  The  minutes  ahow  nothing  mora 
than  that  a  rule  of  court  was  then  adopted* 

1805,  Jul  J.  Oalj  three  judgoa  met;  after  soTcral  adjournments,  for 
want  of  a  qworumf  adjourned  ttne  die. 

1800,  July.  Chief  Justice  Tii/iMAN  took  his  9cat.  Nothing  was  done, 
•leept  the  granting  of  a  few  motions,  and  the  entry  of  a  no*  ;?ros.  There 
waa  no  argument    Adjourned  to  Dee.  29, 1806. 

1806,  December.    An  adjourned  court    But  no  qnormm  appeared, 

1807,  July.  Uon.  Bimo  Wiuoir,  as  President  of  the  Court  of  Com- 
mon lleaa  of  Jiontymnerj^,  Bwck^  Ac,  took  his  seat 

A7ae  cases,  to  wit, 

1«  ftuamcrM.  Riteki«;  6.  ns««r*s  ^cMcevt.  Bcbetis  t 

2.  Deaipscy  m.  Inraranes  Go. ;  7.  GaUngher  v«.  llsmiltoB,  4  Ttttai^ 

S.  Ritchie  ri;5nmmfTs;  202  { 

4.  CoMaoBwcakh  ri,  RiitenlMmM;  8.  Guier  rf.  Pcsroe; 

i.  K.  Amtrieaa  Beak  ««.  Jones ;  0.  Miller  v«.  jPmrce^ 

were  aeTerally  aigued  at  thia  aeraioo.  Dempaejf  tb.  /as.  Cb.,  b  reported 
1  BSnney,  800;  Rikhie  ts.  Summert^  reported  in  8  Jea/rs,  631,  snd 
Snmwnere  Ta.  RUAie^  probably  a  erosi  notion ;  Haner's  Uetee  ts.  Scbeets, 
«na  an  ^jedwuni^  and  b  n  memorabb  eaaa,  rmrled  8  Yealet^  206,  2 


UMAI*  MVCttLUnr. 


JUtmqtt  MS)  gafcyly  vi»  ftwitfliwii 
TctlMy  sot. 

As  to  Omitr  r§,  iWyw^  nd  Jfdbp  vt. 
w  fa  thwtgMM,  thTt  fa— ywUWit/ 
iM'ieMt.    !■  pobi  of  ir«%  tkfa  fpu  Ivthr* 

No 


M  SMiUlMi  W.  CA^^ 


1808,JumS0.    An  mijowmti  wwl 

Jkmpttjf  Ti.  Im.  Cbiy  VM  ■§»!■  ptrlkUj  ■ifMd,  aid  iffllirvi'  ''''*''^ 
la  whiok  «o«Mtl  tpptind  Ibr  Ike  CMid  Slmtm,  wait  tfci  fl4  *^ 

Tb«/Ml  titting  of  tkfa  cMrt  took  plM»  J«]j  S,  1808,  al  wUcliii«<^ 
JodgmoaU  wore  ontorod.  Aad  aa  Ael  of  AMeaiUj,  paMod  Fib>^  ^^ 
1806,  haviag  fbrUddm  tka  JadgM  to  oatorteia  aaj  mm  «tf0  ^^ 
dato,aad reqaind  Uioa  to dotonaiao  aU  the eawn ^km^9fmSH^ 
twotenMytliofaBetMaiof  thoooariooiaod.    Tkoriqaimacatio4*C 


rftfira 


aMatioaod,  at  Jaly  tona,  1807.    Btaa  iacladiag 
goaofi  it  will  bo  foaad  tkal  danag  IIm  wholo  poriod  of  Ito  Bm^^-  ■ 
Not.  1, 1701,  to  Jalj  S,  1808,  aoarly  ooroatooa  7«an,  tko  oalii*  "^ 
o.'  oaoMt  wbieh  woro  aiyaad  bofoa  it^  wan  bat  Airtjf^kfm,   Ikt 
of  tbow  oMOf  aro  oompriaod  ia  tbo  avbjoiaod  liai : 


1.  OMii»«iwMltk  M.  twoit. 
t.  LawivsM  M.  MtrrtMai 
B.  JoMphtoa  99.  B^gttiL 
4.  fiioat  ML  Fwy. 
fr.  Onibb  vf.  UeCallogb. 

6.  llaDomi  vf.  8p««r. 

7.  MePlMrMa  m.  If^Pbowa. 

K   IliaiM.TMM. 

0.  livtaty  M.  OorgM. 
10.  Evivg't  LtttM  fl 
.1.  Diii4  M.  SBllk'i 
11  B«Bk  of  H.  Aatrfaa  m.  Iffrtli. 
18b  yrgr>  FfaffO  wi  Offiiibwy'f 

Ion. 
14.  Potto  M.  Rtrrli, 

1A.    DAfto  M.  CMMMBWMllk 
10.  N.  AMCftCM  BMk  M.  J«M 

17.  HMMiani  Mi  IMIao. 


18.  Hultlivnt  ML  Lm. 
1«.  IIuleli«ralM.YMd. 
la  HMwd»?tr  ML  CHttoa 
tl.  HiwtaetofM  «.  CIMIm. 
SI  HiMtwfaftr  M.  Tatbir* 
St.  SaMMMMLRItobi*. 
84.  FMig«nUM.Cd4v«a. 
Sft.  DtBipMj  ft.  lit.  Co. 

U,  UUhto  M.  gMMMM. 

S7.  CiBiaMivtolUi  m.  ftlltoik*"*^ 
18^  X.  AtotriMo  Bulk  m.  I***^ 

Vo.  llw    PNtaUf  lhl« 

argWBMila 
S9.  Ravtr's  LtMM  M.  8dbotli' 

80.  0*]bgk«  M.  HmbIIIm. 

81.  Galtr  M.  P0M9O> 
81  Milkr  ML  Pmico. 
88.  llillwMi.in«lMli. 


Elofoa  of  tboii^  U  baa  boaa  ibova,  ba?t  boaa  nfmiti* 
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It  it  not  tikelj  tbtt  avj  one,  after  a  proper  cxattination  of  iba  avidea^a 
wbkh  I  hara  adduced,  will  cm/mae  to  bolioTa  that  Jir.  Oib§em'9  reaaUaa- 
tioo  waa  at  all  reliable. 

Bat  there  la  another  kind  of  aridenee  which,  nnder  the.  cirenniataBcaa, 
poaaefaei  a  atrength,  nok  to  ea j  a  positiTeneaa,  which  lamt  lead  the  mind 
t0  the  iama  eooclnaion. 

In  1817|  an  election  for  Ooveraor  of  thii  ConmoB wealth  occnrred,  which 
Waa  eontealed  with  great  eameataeit.  The  majoritj  for  the  ancccMfnl 
aandidata  waa  navcuallj  aniall. 

The  Taaqaiahed  party,  encovraged  by  the  amallneea  of  thb  najority,  waa 
indvecd  to  qnestion  the  fairness  of  the  election.  It  waa  opealy  alleged, 
and  thb  the  newspapers  of  the  daj  sTouch,  that  in  one  eleetion  district  in 
particular X^jf  Totes  had  been  given  bj  colored  persona.  Thej  were  known 
to  hara  been  particniarlj  friendly  to  the  suecessfol  candidate.  The  fact  of 
aneh  pefaons  baring  been  in  the  practice  of  voting  at  that  dbtriet  for  yean 
before,  was  conceded.  It  was  well  known,  too,  that  to  some  eitcnt  similar 
voting  had  been  allowed  in  soreral  other  plaoea.  In  Pbibdclphia,  and  in 
the  greater  part  of  the  State,  no  snch  practice  bad  arer  etbted.  Indeed, 
with  the  exception  of  an  inconsiderable  nomber  of  colored  persons,  who 
wen  the  owncn  of  real  estate,  the  whole  class  was  eifeetuslly  excluded  by  the 
pmrpoted  omission  of  the  assessor  to  tax  them.  Without  baring  been 
assessed,  no  one,  be  bb  color  what  it  might,  could  cbim  a  right  to  Tote. 
jSryroeMf  aa  a  body,  for  the  veet  purpose,  openly  avowed  and  generally 
approved,  of  pnrenting  them  from  daimiag  this  right,  wen  passed  OTcr 
by  the  aasesaora.  The  few  who,  as  owners  of  nal  estate,  were,  I  belicTe, 
assessed,  wen  considente  and  respectable  men,  who  wen  guided  by  the 
aounoel  of  the  true  friends  of  their  color,  in  acTer  presenting  themselTca 
al  the  poUa. 

At  the  time  of  the  election  nferred  to,  then  must  hate  been  some  thou- 
sands liring  in  the  State,  and  in  full  vigor  of  intelloct,  who  wen  in  the 
prime  of  life  b  1795,  only  22  yean  befon. 

Of  the  bar  alone  in  thb  city  then  wen,  falling  within  this  cstegory, 
Jareil  Imgerwaill,  WiUiam  LewUf  WiUiam  RawUf  Peter  S»  DuponceaUf 
Joeepk  B.  McKeau,  Jottph  IfopkimoHf  Benjamin  R,  Morgan,  AkmeM  Levy, 
Joamthan  IK  Conlg,  William  //.  Todd,  John  UaUowett,  ^YaUer  PranMin, 
Jokm  Read,  Joetpk  Reed,  and  in  other  psrts  of  the  State  Jamee  Rote, 
af  Pittabnrg,  Samuel  Sitffreavea  and  John  Roea,  of  Easton,  7%omaM 
DumeoMf  Charkt  Smith  and  Jamet  HopktnM,  of  Lancaster,  John  Marke 
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BMU  tnd  CXarfef  Etam^  of  Rauling,  Tkoimn  JIoh^  of  MonlgooMrj 
couDt J,  and  Ahrukam  Chopmamf  of  Bsekt  oovBt j,  Moriy  oil  of  irhom  bod 
0  kirgo  pnctico  id  tboir  d«j. 

Noi  OBO  of  all  tboto,  (•Iiboagli  mosy  of  iliea  woro  dteided  politieiMi, 
•ad  moot  of  then  of  Um  poitj  oppoiod  to  Uio  ioccoifiil  coadiJtte  for  Go> 
Tcrnor  in  1817,)  OTor,  to  for  at  I  bote  lioord,  protcndod  io  iLo  Icait  recol- 
lection of  tocli  a  dooiokm  at  Afr.  Gibmm  nosiioMd.  If  any  tbing  oonld 
bavo  qoickoned  tbtir  BcnNinet,  Ibo  uoivcrMUj  ooacedod  fad  tbai  negro 
Toteo  bad  boon  tben  giren,  and  bad  oonlribolod  to  tbo  dolbat  of  ono  of  (bo 
caDdidatet,  would  oartaiolj  baro  boon  mflkioni. 

I  bato  a  mid  rottombranco  of  n  eonvonation  o«  tbo  Toiy  rabject  of 
negfo  tnffrage,  growing  oat  of  tbo  olootion  of  1817.  It  ooonrrod  in  tbo 
intenral  botwoen  tbo  olcotion  and  tbo  inanguration  of  tbo  Oovomor,  or 
Tory  looa  aftorwarda.  Jamm  Romp  of  Pittabnr^  Jmi^fa  GSbmn  and  />!(«- 
cvn,  and  Jm^gt  UaUamBf  won  all  preoont,  and  partieipatod  ill  tbo  eon- 
Tonation.  Tboy  all  agrood  tboro  oonld  not*  bo  a  (loettion  aa  to  tbo  rigbt 
of  ncgrooa  to  Toto  nndor  tbo  tbon  oonalitntion.  Tboy  all  agracd,  too^  tliat 
tbo  right  bad  boon  oeeaaionally  osoreisod — tbat  in  o  fow  oonntioo  it  was 
oonataotly  oterdsod.  Jmlff$  Oib§om  atatod  tbat  bo  know  an  old  colored 
nan  wbo  ba-1  votod  at  tbo  gonoral  olootion  year  after  yoar|  and  bo  laid 
bit  rigbt  waa  nnqueationablo. 

Jatnn  Rom  bad  boon  a  mombor  of  tiio  CMiTontion  whieb  feraod  tbo 
oooatitution  of  1700.  Ho  waa,  beeidea,  an  intimate  friend  of  Jwfgo 
AJJimm^  wbo  bad  been  a  member  of  tbo  aamo  convention.  Jmtifft  Addu 
9nn  appears  to  ba?o  attended  at  moat,  if  not  all,  tbo  oeaaions  of  tbo  Iligb 
Court  of  Errors  and  Appeals  from  1701  to  1808.  If  n  ^nostion  on  nti/ro 
wffrw/t  bad  oomo  before  tbat  oonrt,  is  It  not  likely  tbal  Jwfifs 
would  baTo  mentioned  it  to  Mf,  Rom^  bis  eo>laborer  in  ^wming  tbo 
stitutioof    They  bodi  resided  at  Pittsburg. 

But  Mr,  Rom,  bad  no  knowledge,  in  1817,  of  snob  n  doeiaioa. 

The  name  of  Judjfe  Jhmean  appears  on  the  minntes  of  tbo  High  Court 
of  Errors  and  Appeals,  as  oonusel  for  an  appelbmt  in  1702,  and  tbo  eaust 
was  not  dodded  for  sereral  yean.  He,  boworor,  bad  MVor  board  of  Jfr* 
Gibton'i  case. 

Is  it  credible  tbat  snob  n  question  oonld  ba?o  ooonrred,  tbat  snob  a  doei* 
sioD  oould  have  boon  made  io  tbo  oity  of  Pbiladolpbiay  and  yot  no  one  boTO 
ever  beard  of  it  but  Jamef  CHb&im  t 

What  explanation  ean  be  given,  tben,  it  may  bo  aakod,  for  tbo  Mii/of 
Jir.  Gibmm,  tbat  snob  a  deeision  was  made. 
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It  »  freclj  coBceded,  tltai  Mr.  GiVson  bad  rack  a  k/iV/— that  1m  wai 
CDliielj  MBCcra  in  eomniaDiealiDg  it  to  Xht  Chttf  Jvttietf  •§  a  Tcritj.  I 
am  eqnsllj  ctrtain,  koweTcr,  that  ho  waa  mistaken,  and  bia  Distako  I 
think,  maj  bo  aaliafactorilj  a^coontcd  for.  In  tho  year  1705,  the  rerj 
year  which  Mr.  GiU^*  mentions,  a  writ  tie  Komine  rrjtf/yutmh  was  brought 
into  tho  S^prtme  Court  of  Pennsylvsnia.  It  was  entillod  neym  Flora  ts. 
Joaepk  GrviAerrg,  On  tho  15th  of  December,  1707,  the  trial  came  on 
when  a  tprcial  verdict  waa  found,  and  at  Blarch  Tera^  1708,  jodgment 
was  entered  for  tho  ttr/e»Jant,  on  tho  Terdict  "for  tho  purpose  aa  it^ia 
staled  on  tho  record,  "  of  an  appeal  to  tho  lli*/h  Court  of  Errort  and 
App^l»f  and  that  tho  justices  of  thb  oourt  may  there  assist  in  hearing 
and  determining  it"  Tho  caae  was  accordingly  carried  up  to  the  Jliijh 
Court  of  Erronaud  Appenh,  and  was  there  argned,  aa  the  nyiontcs  show, 
for  four  sittings  of  tho  court.  Tho  oounsel  for  tho  plaintiff  were  Jared 
Juffcrtoll,  William  Aawle,  and  William  Letciif  Esquires.  Tho  argument 
began  January  20, 1802. 

Tho  judgea  of  tho  Supremo  Court,  (who  it  would  appear  by  the  record 
of  that  court,  aa  aboro  eited,  had  auppofod  that  by  giting  a  judgment  pro 
ybrtma,  they  would  not  bo  precluded  from  taking  port  in  tho  decision  in 
tho  Iliyk  Courtf  judged  it  not  proper  afterwards  to  do  so,)  although  their 
presence  is  noted,  did  not  as  is  mentioned,  participate  in  tho  decision  in 
tho  Ilit/kCimrt.  Fivt  judges,  most  of  them  Presidents  of  the  Courts  of 
Comnran  Pleas,  AmnXED  tho  judgment  of  the  Supremo  Court. 

Tho  minutea  of  tho  llifjh  Court  of  £rron  a»d  Ajtpealt,  show  thst  no 
TCssoDs  were  giren  for  their  opinion,  but  it  was  annouoocd  by  the  Presideoty 
"  that  it  was  their  unanimous  opinion,  slarery  waa  not  inoonautcnt  with 
any  clause  of  tho  Constitution  of  Pcnnsyltania." 

The  ground  upon  which  this  rrjpilegiando  was  taken,  was,  tho/nl  section 
of  tho  •«  dodaratioa  ff  rightt," 

On  first  blush,  this  declaration  seems  to  require  a  toulrary  decision  to 
that  which  waa  given.  And  so  in  1780  it  was  ooasidered  in  MaM$acku§ell$ 
—tho  bill  of  rights  of  which,  is  in  nearly  the  same  words.  WineKemdem  ts. 
Uaf/lfU,  4  Maso.  Bep.  120.  Many  years  ago,  when  tbo  ease  of  nrtpro 
Fhra  ts.  Graitlberr^  waa  first  brought  to  my  ootioe,  I  thougbt|  and  so 
oiprcssod  myself,  that  tbo  decision  of  tho  Hiyk  Court  of  Apptah  was 
wrong.  On  a  more  deliberate  consideration,  now  at  a  mora  maturt  ago,! 
aao  great  naaon  to  doubt  tho  soundness  of  my  earlier  opinion. 

Tbo  eircnasstaaees  of  thia  case,  as  I  hsTO  said,  will  explain  tho  wkiaiaka 
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idCo  whicb  Mr.  Gibmh  MI,  wlittt  h«  nppdied  lb«  JEfi^fc  Omtc  M 
doeidcd  thai  MyrMf  vera  Ml  tntitM  to  folt,  Meofdiag  to  Ik*  Couiil** 
Uon  of  1700. 

It  U  to  be  reeoUaetod  tiial  non  tlMo/wfjr  jMn  intirvcMd  froM  1706 
to  1837 ;  thai  Mr.  Oibflon  tt  tlie  ItUer  period  wm  ftr  adfueed  is  iifo— 
thai  til  Mr,  GiUom  eould  renMoibert  wen,  that  raeh  a  poml  had  bees  nilei 
by  the  High  Coort  of  Errora  and  Appeala,  abovl  the  jear  1705.  Ho 
ooaM  not  name  the  partiea,  nor  the  eoanael  eotteerecd  la  h»  Bor  indeed 
an/  thing  which  ooald  bj  anoemtioo  of  idcaa  aaaiat  hie  neoMiry.  Jk  had 
beem  impiltui  to  tak$  pnrt  in  ffte  ofywtmU,  hmi  had  ^feelcneA  He  alao  oaid 
that  the  jvdgee  had  gifott  a  jndgment  aerelj,  b«l  had  gifvm  ao  waeooa 
for  it 

Now  the  pointa  of  reaemblanee  betweea  the  eaae  of  ntt^  /lero  aad 
Mr,  Oibmn'B  rappoaed  caee,  are  qnito  apparent  Both  were  4|«eeliooe 
vpoo  the  conetitutioD  of  1700— both  eonoemed  the  rigKi$^  neffrott.  The 
jttdgee  gave  no  retumu  for  the  jndgeeenti  hot  oootented  thenMoIrea  ia 
meyro  Ffora'tetm,  bj  the  iinple  deelaimtioo,  "  thai  it  waa  their  vnaniaone 
opinion,  that  alaTery  wee  not  ineonaiateBl  with  anj  elanae  el  the  eoMtitn- 
tioB  of  PoonajlTania."  Mr.  Oiboon  givea  anbelanthUI/  the  mum  oeeout 
of  the  decision  which  he  MBod.  The  time  of  the  doeiiiOM  maj  be  eon* 
eidcred  the  lanie. 

Tboee  eoincidenoee  are  quite  anfieient  to  aoeonal  for  ooalnaMm  in  the 
mind  of  anj  one,  after  eo  great  a  lapee  of  time,  and  urn.  n  anhjeol  with 
which  the  original  tie  waa  eo  weak,  and  on  which  there  ii  ao  nneen  to 
think  the  mind  had  been  eiereiaed  nl  all  m  the  interfoL 

a.  iL  a 


•l»M 
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As  Ax ALTTicAi.  DioBtf  or  Til*  Laws  er  ma  Uxiran  Statbs,  tnm  the  adepHon  ef 
tbe  Constitatioa  to  Ibe  tad  ef  the  Tbirtj-Foerth  OoagreM,  1 780-1 W7.  By 
Frederick  0.  Drigbtly,  Eeq.,  of  tbe  Pblladelpbla  Her;  aatber  ef  "Tbe  Law  ef 
CoM«/'  •«  Eqalty  JarinprodMoe,**  tie. ;  editer  ef  •■  Perdea'a  Dig«at  ef  tbe  Lawi 
•r  rcaaqrlTMlA,"  ele.  PbilMlelpblar  Kay  k  Dn»(ber,  10  Seatb  Bbith  Street, 
Uw  OookMllan^  PaWldien  «id  laportera.      ISM.      pp.  108S. 

In  the  Amerieaii  Law  Regieter,  Vol  V.  p.  254,  the  editom  annonneed 
the  paeeing  through  the  preee  of  thie  work.  The  opinion  there  etpreaeed 
bj  a  Btadj  of  one  or  two  titlee  in  ndtanee  of  pnblicatioa  haa  Ml  been  in 
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Ike  least  mccliM  hj  ft  nora  esrafiil  atody  of  aereral  loBger  tides.  Tbe 
AdrsnUges  of  this  Digett  orer  en/  other  ae  jet  printed,  Mem  aore  aap^ 
tiallj  to  be  the  following : 

1.  The  metier  ta  arranged  alpbahcticellji  with  analjlieal  diTiaiona  aad 
•■bdiriaioM,  nnder  whieh  the  ebronologieal  amngeneni  k^  at  lar  at 
poaatblef  pfcaciied. 

2.  It  poiacaaee  marginal  referencaa  to  oeeh  aaetioB|  whereby  iltf  eontanta 
can  be  aaen  at  a  glaaee. 

8.  The  Notes  of  Jndieial  Dcciaiona,  (tacloding  sot  onlj  thoas  el 
the  Sapreme  Court  of  the  United  Sutea,  but  also  those  of  the  Circnit  and 
Dielnet  Oowta  and  Govt  of  CUima,  many  of  which  are  aeattered  throngh 
the  legal  periodicals  and  not  to  bo  fonnd  elsewherei  many  deeisiona  of  the 
8tete  Gonrta,  the  opinions  of  the  Atlomeya-Oeneral  and  Hsada  of  Depart- 
■MBta)  are  placed  at  ihM/ooi  o/  each  page,  and  refer  to  the  lespeetire  see* 
lioos  of  which  they  are  the  jndieial  interpretation. 

4.  The  referenoe  to  the  acta  b  placed  in  the  laargin  of  the  page. 

5.  The  Gontanta  eomprioea  the  titlee  of  each  sttb]ecty  and  the  Tariens 
mbJiTiaions  into  which  each  title  has  been  distribnied. 

6.  The  IxDBX  is  eomprehensiTe,  and  relen  not  only  io  the  laws,  bnt 
also  to  the  Conttititioo  of  the  United  SUtcs.  The  matter  is  arranged 
nnder  locals  as  well  as  general  titlca;  for  inatanee,  the  names  of  Statei, 
Territories,  Cities,  and  many  of  the  ports  of  the  United  States,  are 
fonnd  in  their  alphabetical  order,  with  a  sommary  of  the  legislation  in 
whieh  each  of  them  is  interested.  The  section,  as  well  as  ths  page,  Is 
giren,  by  means  of  whieh,  greatly  increased  fteility  and  speed  la  the 
wss  of  the  work  is  obtained. 

The  mere  ststement  of  these  adTanlagea  ahonld  at  ones  giro  this  work 
the  preference  orer  erery  other  of  a  like  character  whieh  is  withont  them. 
It  is  diflicnit  to  see  how  a  digest  eoold  be  made  mors  eomplets,  eompre* 
hcnsiTs^  and  contenient  If  Mr.  Brightly  haa  rigidly  followed  ont  and 
ilnriy  eieented  hb  pUn,  we  hare  a  book  whoae  eicellence  cannot  be  ofer^ 
taled.  It  b  quite  impoaaible  for  an  editor  to  read  mors  than  a  saudl 
portiott  of  any  rery  Tolnmuons  book  npon  whbh  he  b  ealled  to  pam 
jndgment,  bnt  the  study  of  any  small  part  of  a  comprehepsire  work  gene- 
lally  eshibits  ths  charaeteriatb  merita  and  defects. 

The  well  known  indnatiy  and  learning  of  Mr.  Brightly  ars  a  snrs  gnar- 
antee  for  the  fidelity  and  skill  with  whbh  thb  book  has  -besa  prepared. 
A  aarsfnl  psrassl  of  esrtain  titbs  taksa  at  random  from  thb  volnme^  has 
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Boi  enti  led  «•  lo  diiooftr  any  •rrof%  or  any  d«feetff«  MMMm^km  of  Um 

gOIMTtl  pUik 

If  oomroeodAUmi  were  Modod,  tbo  Damerovi  kiten  wbieh  ka?o  Wm 
■eat  to  tbo  pobliohcro,- ia  tpproral  of  Ibo  plaa  ood  oteeatioa  of  the 
Digest  from  all  part*  of  tbe  Uaioa,  alike  fron  j«dgea  and  pnotiiiBg  aMa- 
bcnof  tbo  bar,  would  iuSoo  to  oipraai  tbo  ntpool  witb  Wbieb  tbo  loanod 
oditor'i  Ubon  an  regarded* 

li  b  perhaps  oalj  just  to  tbo  pabliaben,  tbo  Mean.  Kajr,  of  this  eity, 
to  say  that  the  typographical  aod  ttoobaaieal  oiooBtioo  of  tbia  booik,  letter 
press  and  biading,  are  all  worthy  of  great  praise;  mo  paraiBN»ioaa  oiori 
at  an  ooononiy  wbiob  triea  tbe  pationco  and  oyesagbl  of  tbo  pnrebaaeTy 
baTiag  been  attoapted  tbrongbont  tbo  whole  of  tbo  om  tbonsand  and 
eighty  odd  pagca. 


A  TsiATita  OS  AmsiOAS  Railboad  Law.     Bj  Eowasd  U.  Pnaoa,  ef  the  Bosten 
Bar.  PoMialitdby^obaS.  yoorhi«,ll«wToffc.  Par  sde  kgr  H.  W.  Diriqr  ft  Oa. 

Wo  hare  read  this  book  with  soaie  interest  Asido  firou  its  Talno  as  a 
contribution  to  law  literatorsy  it  is  rather  striking,  as  one  of  tbo  signs  of 
tbo  times.  Not  many  years  bsTO  passed  sinoe  railroads  were  inrcntod,  and 
already  a  summary  of  tbe  liiigstion  to  whiob  they  bare  gpten  riss,  ills  a 
Tolumo  of  sia  hundred  pagea. 

Tbo  book  begins  with  a  formation  of  a  railroad  eonpanyi  and  tbegcnjcral 
frame,  as  well  as  the  oonstruetioa  of  the  charter.  Tbo  eompany  is  then 
considered,  first  in  its  relation  to  tbo  legislature.  Host  in  its  relation  lo  tbo 
stockholders.  After  a  full  discussion  of  the  acquisition  of  the  right  of  way 
and  real  estate,  both  by  purchase  and  condemnation,  and  of  the  looation 
of  tbo  road,  follows  an  elaborate  statement  of  the  liability  of  tbo  com* 
pony  for  torts,  a  most  oompleto  ststemeat  of  the  law  on  that  topic. 
Several  chapters  on  the  cootracta  of  railroad  companies,  and  their  liability 
as  oommon  oarrien,  are  followed  by  a  chapter  on  remediea  sought  by 
and  against  such  eorporaUons,  and  a  ooneluding  obaptor  on  tbeif  espaoity 
to  make  a  Talid  mortgage. 

We  find  here,  in  a  oouTcnient  compass,  tbo  latest  law  upon  ioteral  questiona 
upon  which  the  ooorts  bsTO  hardly  yet  aettled  down  Into  fixed  opinioba: 
Tbe  liability  of  a  oompany  lor  injury  lo  ito  aarvanta,  Ibr  iiiimy  to  aattte. 
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npoB  eootfacti  to  eorry  bejond  iu  termioii  for  fnndiileot  iant  of  stock 
upon  mortgago  of  ito  fnochiMf,  and  the  reiipccliTO  rights  growing  o«t  of 
coo9oli(Utioii  of  compafiiesy  art  iUustmtcd  bj  tbo  aiOft  rcecnt  dccitioBfl. 

Tbo  fifvt  rcqvistio  of  m  texi>book  is,  a  good  amagevieDt;  for  i|  oolj 
parportfl  to  be  a  prcseDtatioo  of  tbo  law  aa  it  alreadj  •tanda,  though  scat* 
tcrcd  oTor  a  tboosand  Tolnmcs.  Mr.  Pierce  baa  adopted  ft  TCrj  clear  and 
conaecntiTe  order  in  hie  treatiae.  The  materiala  eoUcetod  art  ample ;  the 
cases  are  well  digested ;  the  rcsuUiDg  mles  art  clearlj  stoted.  The  style 
is  itiDple  and  correct  lie  dcsenrcs  particolar  coBmendatioo  for  faitbfttllj 
prescDting  the  laws  of  the  latest  dato.  We  have  obserred  in  the  Tolttue, 
citations  from  the  fortbcomiog  reports  of  the  U.  8.  Ciiciiit  Covri  for  Mass** 
chosettSy  of  the  courts  of  New  UsDipsbire,  Vermoot,  Massschvaetts,  Gon- 
Deciient,  Ohio,  and  other  States  somo  tabes  from  this  magannti  some 
from  vopilbtished  msovseripts. 

The  author,  altbangb  not  jet  e ztcosiTelj  known  to  the  public  as  a  lav 
writer,  has  a  well  disciplined  and  accurate  legyl  mind,  is  a  thorough  studeml 
and  a  practical  man ;  and  qualified  to  make  the  peculiarlj  careful  laborious 
research  required  in  order  to  produce  the  present  Tolume,  and  few  could 
better  condense  in  the  form  of  a  legal  treatise,  the  results  of  such  aa  in* 
Testigation.     We  saj  that  a  peculiarlj  careful  and  laborious  examination 
was  required  in  the  preparation  of  a  work  like  .the  preaent,  beeauso,  in  tbo 
labor  of  bringing  out  the  new  books,  which  are  continnallj  flowing  from 
the  press,  on  the  bw  of  contracts,  of  shipping,  of  sales,  promissory  notes, 
bailments  and  of  OTidence,  the  authors  can  avail  themsclrebof  the  treatises 
alreadj  published  bj  distinguished  writers  on  tbo  same  topics,  and  find 
their  authoriiica  collected,  and  their  principles  alreadj  stetcd.     But  in 
editing  a  work  on  the  law  of  railroads,  with  no  prcrions  teit  books  to  as-tist 
him,  it  was  necessarj  for  tbo  author  to  make  a  moat  laborious  and  painful 
examination  and  comparison  of  authorities ;  and  to  state  bis  principles  not 
from  a  re-bash  of  the  views  and  language  of  former  text-writers,  but  to 
deduce  them  most!  j  in  the  form  of  original  propositions,  after  a  long  stud  j 
aod  thorough  analjsis  of  the  adjudged  case«,  collcoted  in  the  course  of  his 
labofs.    This  peculiar  and  difficult  task  Mr.  Fierce  has  admirablj  per- 
formed.   Ilis  statemento  of  the  law  are  concise  and  accurate,  and  his  eoU 
lection  of  authorities  cited,  we  underUke  to  saj,  after  a  oareful  examination 
of  tha  work,  u  equalled  in  completeness  and  aecnracj  bj  few  kw  books 
latelj  issued  from  the  American  press. 

He  tells  «i  in  hii  piefMOy  thai  ^The  preaenl  Tolvmt  is  destgnod  to 
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redoee  to  »  etMipMl  tnd  MeMnbla  fom,  lb«  kw  of  tailroodf ,  ■•  it  Im 
boott  jadieiallj  deeUrod  in  tliit  ooviittj.  The  dodMOM  opoii  the  rabjosi 
wbiek  boTo  been  rcportad  mtitHj  witbm  tbo  liat  toa  Tctn,  baro  aeen- 
Bvlatod  npidlj  during  tbot  period.  Hilberto  the j  bate  not 'been  digetted 
into  0  treetiMi  and  wbon  loqniiod  lo  detai$ine  qneetiooe  m  tbey  eriM, 
•re  broagbt  together  with  no  inoentiderable  labor  and  difficulty.  Although 
the  trvatiae  ii  ooenpied  ohieij  with  the  dieeuaeion  of  tho  lav,  aa  declared 
in  theee  caiee,  which  it  ia  bdieTed  will  be  found  to  be  oolleoted  with 
fidelitj,  the  interpretation  of  aueh  etatutee  ae  are  of  general  intereaty 
and  are  eeientiallj  the  aaoM  in  the  aereral  Statee^  baa  been  eooiidcred, 
while  local  lawa  ha?e  been  etoloded  froai  ita  eeope." 

The  writer  of  thia  notice  had  oolloetod  nuoh  Material,  and  made  bomo 
progrcee  in  the  preparation  of  n  work  on  railroeday  but  tho  iMnner  ia 
which  thia  treatifo  hi  oseeuted,  and  the  work  of  Judge  RedBeld,  alee 
noticed  in  thie  number  of  the  Law  Begiater/  eanae  him  no  regret  thai  hia 
labonahould  have  boon  aal 


0*  RKciiTiat  la  Bovnr  An  vjrvaa  ma  Kaw  Teas  Ooaa  or  Paooaavaai  Wrra 
.  pBBrioBHTC.    Bj  CuABiat  EawAaae,  Coautlkv  at  L»w,  aaOiOT  ef  "Fertlee  ia 

Cliftiietf7.'*el«i.tlo.;  gioood  Bdltioa.   VtwTorki  Jolia  ^.  Y MrUei,  Law  Book^ 

edliTMMlPabUdier,  SONiinaStrMt.    1W7.    pp.  Ttl. 


Thii  ia  one  of  the  hooka  which  haa  aa  eatabliiibed  repatalioB|  and  re* 
qntree  no  commea^tioa.  The  eoliciton  ia  cbaaoerj  ereiTwhere  throvgk- 
out  the  Unioa  require,  aad  ao  equitj  practitioaer  oaa  afford  lo  be  witlioiit 
a  oopj.  The  laleit  editioa  of  auch  a  book  ia  alwaja  the  boet|  beeaaaa  1^ 
latent  authoritiee  are  eiCed,  aad  moat  receat  forma  are  glToa.   * 

It  b  proper  to  add  thai  thia,  like  meet  of  the  aiore  reeeal  hooka  of  Mr. 
Voorhica,  ia  well  priated|  with  good  type  aad  foir  ptper.  ■ 


*  This  aetlet  baa  been  erevded  oat  by  waat  ef  epae^  kut  AaB  appear  la  Ike 
llareb  Haaiber.    The  werk  dmertm  peat  eemiMadalloa,  and  we  hafeaetteed  tt  al 
leaglh.— [Bae.  A.  In  B. 
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CHARGE  OF  JUDGE  ALLISON,  IN  THE  CASE  OP  THOMAS 

WASHINGTON  8MITH.» 

GnrrLKMEX  of  the  jurt:  After  »  continuous  session  of  two 
weeks,  the  oi ^  of  the  c1efcn«lant  is  about  to  be  banded  over  to  you 
for  final  judgment,  as  it  bas  been  given  to  jon  upon  tbe  evidence 
and  tbe  argument  of  counsel  representing  botb  tbc  Common  wealth 
and  tbe  defendant.  Tlie  Commonwealth's  case,  as  thej  were 
required  to  prove  it  to  yon,  is  briefly  this :  On  tbe  fourth  day  of 
November  last,  about  four  o'clock,  in  tbe  afternoon,  Richard  Carter 
was  seated  in  tbc  front  parlor  of  tbe  St.  Lawrence  Hotel  in  this 
dty,  engaged  in  conversation  with  a  nephew,  when  tbe  defendant 
entered  and  accosted  btm ;  tbe  deceased  then  entered  into  a  conver* 
satioo  with  him,  which  lasted  for  a  short  time,  when  tbey  both  rose 
from  tbeir  seats,  and  tbc  defendant,  presenting  a  loaded  pistol  almost 
in  eontact  with  tbe  person  of  Richard  Carter,  shot  him,  discharging, 
the  contents  of  four  barrels  of  bis  revolver  into  his  body.  The  case 
thus  proved  to  you  by  the  testimony  of  witnesses  not  in  any  way. 
impeached,  or  the  truth  of  tbeir  statement  denied,  or  even  qnea- 
tioiied  by  the  defendant,  relievco  it  from  an  embarrassment  whieb 
often  renders  difficult  the  solution  of  an  issue  which  involvst 

'  Prbvwwl  Momiaj,  Hnuj  A.  1866^  ia  tk«  CMit  tf  Oym  urf  Ttrada«r. 
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tli«  grnlt  or  innoMDM  of  ono  imigDod  «poa  •  ohfrgt  of  MonUr. 
There  it  no  oiieh  omborraatment  hero ;  the  oot  it  not  oalj  pro? od, 
bat  it  oponlj  a?owod ;  the  defendtnt  had  no  oonooaliBont  whoa  ho 
took  tho  life  of  tho  deoeaood,  noithor  hat  ho  had  anj  ooaooalmont 
hero ;  and  hot  for  tho  foot  that  ono  ohargod  with  tho  highoal  trino 
known  io  tho  law  oaa  waifo  nono  of  hit  rightt,  ho  might  at  wtU 
hafo  dispontod  with  tho  formal  proof  tnbmittod  to  jov  hj  the 
Commonwealth,  and,  admitting  tho  foot  of  tho  killing,  at  onoo  plaeod 
himtelf  boldl  j  npon  hit  defonoo» 

Tho  oaao  of  tho  Commonwealth  ha?ing  boon  ottablithod  bj  the 
tottimon  J  of  tho  ojo-witnoatet  of  tho  trantaotion,  tho  dofondaat  tajs 
and  ho  atka  joa  bjr  jour  rordiot  to  taj  for  him,  that  ho  it  not  gniltj 
in  manner  and  form  at  ho  ttandt  mdiotod.  Thit  denial  of  hit  guilt 
it  baaed  not  upon  an  attertion  that  ho  did  not  thoot  Biohard  Garter, 
and  therebj  dopri?o  him  of  lifoi  hot  that  at  tho  time  of  the  oommts- 
of  the  aot  ho  wat  an  irretpontible  bebg;  that  ho  wat  not  a  free 
moral  agent,  thnt  he  had  not  tnoh  oontrol  ofor  the  fiMmltiet  of  tho 
mind  at  to  hold  htm  before  tho  low  to  a  retponMbili^  for  hit  aota, 

•  and,  therefore,  he  atkt  yon  to  aequit  him  of  tho  erimo  of  mmnder. 

It  hat  been  ruled  in  man j  oatet,  that  the  proper  legal  tett  of 
•orimbal  retpontibilitj  b  the  power  to  dittingdth  between  right 
and  wrong— -to  determine  whether  tho  aot  wat  an  offenoe  againtt 
law,  hnman  or  di?ino>  Thit  definition  hat  been  to  oonmonlj 
aooepted,  partionlarlj  bj  tho  Englith  jndget,  at  the  eonroot  one^ 
that  it  may  be  regarded  at  the  moot  general  ttandard  by  whioh 
Janet  are  direeted  to  moaanre  the  degree  of  intoUeot  and  oonteqaont 
aooonntabiliqr  of  ono  ohargod  with  the  oommiation  of  orime,  where 
tho  defenoe  it  intanity.    And  yet  It  hat  in  many  inttanoet  been 

•  either  totaUy  sepndiatod  at  in  SaddQn*9  com^  whore  Lord  Brktino 
indnood  tho  ooort  to  depart  ikmn  the  old  teat,  and  adopt  thnt  for 
which  ho  then  to  ttronnootly  and  taooeeafnlly  eontondod  that  tntantty 

'Oontittod  in  tho  delotiTo  tonreet  of  thonght*    Inttead,  therefore^ 

•  of  making  that  kind  of  intanity  whidt  wonld  exempt  from  pnnith- 
iment  to  oontitt  in  the  abtonoeof  any  of  tho  intoQeetaal  foenltiet,  ho 
.layt  down  dtftwJMt  at  itt  trao  oondition  of  tho  mind,  of  whioh  the 

criminal  aot  matt  be  itt  oiKipring.    Thit  tett  hat  alto  often  been 
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departad  fram  in  tht  rveognition  of  the  doetriae  of  moral  iniMiitjy 
M  mpplicable  to  tht  eommistion  of  erime^  where  the  sett  ore  not 
dooe  mder  the  infloeiiee  of  en  ineene  delation  as  to  eziiting  facta 
or  vith  an  incapaeitjr  of  knowing  right  from  wrong,  hnt  where  the 
moral  aentimenta  are  entirelj  pcrrerted,  ao  that  the  defendant  being 
no  longer  left  to  the  freedom  of  hia  will,  hj  an  irreaiatihle  impnlae  ia 
■rged  on  to  the  oommiasion  of  crime. 

The  great  miatake  which  aeema  to  here  been  made  in  nttempting 
to  laj  down  a  rule  hj  which  to  aettle  the  qneation  of  reaponaibilitj 
for  erime,  with  the  greatest  deference  to  the  wiadom  of  thoae  who 
haTO  aonght  to  fix  an  arbitrary  atandard  for  ita  measorement,  it  ia 
snggeetedy  consists  in  endeaToring  to  applj  one  mle  to  a  diseaae,u 
anbtle  in  ita  character  and  aa  obacnre  in  ita  hidden  aovroea  of  thought 
and  action  aa  it  ia  Tariable  in  the  tjpea  and  forma  which  it  aaanmea. 

If  inaanit J  waa  always  the  same ;  if  it  was  something  vniform 
and  definite  in  ita  doTclopment ;  if  yon  conid  mark  ont  and  define 
with  premaion  ita  properties  and  characteristics^  then  there  wonld 
seem  to  be  wisdom  in  adjosting  n  rale  which  ahovld  know  of  no 
Tarintion,  by  which  oTery  one  who  ofienda  against  the  law,  and 
who  is  alleged  to  hare  been  insane  nt  the  time  of  the  commiaaion  of 
the  aet  ahonld  he  dedded  to  be  gnilty  or  innocent.  Bat  ao  far  b 
thia  from  being  trae,  that  the  dtMase  sometimes  takea  one  form  and 
aometimea  another,  and  each  rale  or  teat|  with  perh^  aome  modifi> 
cationa,  ia  n  trne  criterion  of  legal  reapoostbility,  according  to  the 
form  of  inaanity  with  which  a  person  charged  with  crime  is  shown 
to  have  been  affected.  It  haa  been  well  aaid  that  ^  a  man  baring 
the  knowledge  of  right  and  wrong,  and  in  the  poasemion  of  the 
power  of  chooaing  the  one  and  refuaing  the  other,  ia  rightly  held  to 
be  le^nubk  for  hia  condoct  to  hia  God,  hia  neighbor,  and  to  him- 
aelfl  A  man  knowing  and  capable  of  diadiarging  his  duties  to  hia 
God,  to  his  neighbor,  end  to  himself,  is  n  sane  man«  A  man,  who» 
from  nny  mental  (or  moral)  imperfection  or  infirmity,  ia  incapable 
of  diachaiging  thoae  dotiea,  cannot  be  considered  to  be  In  a  atate  of 
mental  (or  moral)  aanity,  and  cannot  be  held  reaponaible  to  do  thai 
which  he  ia  nnable  to  do.'*  The  worda  "  or  moral,"  I  hare  inaerted, 
whibh  M%  thoqglk  in  n  reatrieted  or  qualified  aense,  necessary  to  n 
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proper  dGfinition  of  insanitj,  bj  which  to  tcttla  the  qiic8tioii»  for  an 
insano  defendaoti  of  hit  gvilt  or  iDnooenee. 

The  mie,  thereforo,  upon  which  the  Commonwealth  iDststa,  (whera 
tharo  ii  neither  delasion  nor  irresistible  impalae,) — ^namelj,  that  if^ 
at  the  tioM  of  the  commission  of  the  act,  a  defendant  has  snlBcient 
capaoitj  to  know  whether  his  act  is  right  or  wrong,  and  whether  it 
is  contrary  to  the  law  of  the  land,  he  is  criminall/  reeponsihie— ia 
ondottbtedl/  correct|  with  this  qaalifieation,  that  he  most  have  that 
knowledge  and  power  of  discrimination  with  reference  to  the  act 
charged  against  him  as  a  crime ;  for  if  sane  upon  other  subjects,  jet 
of  diseased  or  nnsonnd  mind  upon  the  snhject  oonnected  with  his 
offence,  so  that,  as  to  it,  he  waa  incapable  of  judging  whether  it  was 
right  or  wrong,  he  could  not  be  held  accountable.    The  question 
therefore,  which  the  jarj  mnat  determine,  in  ererj  case  in  which 
insanitj  is  set  up  as  a  defence,  is  not,  whether  there  is  a  total  depmra* 
tion  of  abilitj  to  distinguish  between  good  and  aril,  tiib  being  a 
condition  of  mind  that  belongs  onlj  to  idiocj,  and  not  to  inranitj, 
in  the  proper  sense  of  the  term,  but  whether  as  to  the  act  which  is 
the  subject  of  inrestigation  before  them,  the  defendant  waa  sane  or 
insane.    Upon  many,  or  indeed  upon  most  subjects,  the  mind  may 
be  entirely  sound,  and,  as  to  others,  incapable  of  forming  a  aingle 
correct  conclusion ;  and  it  is  not  unfrequenily  the  case  that  upon 
such  subjects  insane  persons  possess  the  mental  and  moral  faculties, 
not  only  undiminished,  but  in  many  instances  sharpened  and 
increased,  so  as  to  contemplate  subjects  in  their  true  and  ordinary 
relations,  to  reason  correctly,  and  eren  acutely ;  and  properly  to 
distinguish  as  to  many  acta,  whether  their  tendency  be  good  or  eriL 
It  therefore  follows  that  without  this  modification  of  the  rule^  the 
defence  of  inaanity  could  ncrer  be  successfully  established,  because 
it  cannct  be  truly  aaid  of  any  insane  person,  that  upon  some  subjects 
he  could  not  distinguish  between  good  or  evil,  and  yet  on  othera  hb 
mind  might  be  entirely  at  sea,  affected  and  controUod  by  ereiy 
TBiying  ahade  of  thought  and  feeling,  and  thus  impellod  to  the  most 
extreme  and  inoonsbtent  action. 

.    Mr.  Ray,  in  hb  work  on  Medical  Jurisprndence,  laysy  ''that  the 
•lightest  aoquaintaace  with  the  inaane  will  confinoa  ai^  one  of  the 
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tinth  of  tlib  potidoo.    In  no  school  of  logio,  in  no  usembl j  of  the 
just,  can  wo  listen  to  cloeer  and  shrewder  argvinentation,  to  warmer 
exhortations  of  datj»  to  more  glowing  descriptions  of  the  beadtj  of 
▼irtoe*  or  naore  indignant  denunciations  of  evil  doing,  than  in  the 
hospitals  and  asjlnsu  of  the  insane.    And  yet  man  j  of  these  very 
people  make  no  secret  of  entertaining  notions  ntterlj  snbrersive  of 
all  moral  propriety^  and  are  perhaps  only  waiting  a  fsTorable 
opportunity  to  execute  some  project  of  wild  and  cruel  Tiolenoe." 
Canning  and  design  are  often  manifested  by  insane  persons  in  a  high 
degree.    The  esse  of  Wiley  Williams  is  an  illustration.    He  was  an 
inmate  of  the  Pennsylrania  hospital  for  the  insane,  and,  whilst 
there,  imbibed  a  deadly  animosity  toward  the  chief  resident  physician 
of  the  institution ;  he  managed  to  get  out  by  scaling  the  wall,  pro- 
vided himself  with  a  rifle,  powder,  and  ball,  returned  to  the  hospital, 
and  secreted  himself  among  the  branches  of  a  tree,  where  he  awaitod 
his  opportunity,  and  deliberately  fired  at  the  man  whom  he  desired 
to  destroy.    I  afterwards  saw  him,  an  inmate  of  a  cell  in  our 
penitentiary,  where  he  was  confined  for  safe  keeping  as  a  madman, 
and  where,  I  bslieTO,  he  subsequently  died.    There  are  many  oases 
referred  to  in  the  books  which  illustrate  this  fact.    In  a  note  in 
Chitty'a  Medical  Jurisprudence,  861,  is  the  case  of  a  lady  alleged 
to  be  a  lunatic,  who  was  examined  by  a  barrister  for  two  hours,  with 
the  appearance  of  excellent  sense,  high  attainments,  and  accomplish* 
Bent,  which  denoted  her  to  be  perfectly  competent  to  take  care  of 
herself  and  her  property ;  but  it  was  suggested  to  the  barrister  that 
'^erer  since  she  had  passed  a  eertain  house,  nine  years  h^fore,  she 
eonstantly  insisted  that  a  piece  of  wood  was  burning  in  her  throat; 
when  it  was  suggested  to  her,  she  described  the  appearance  of  the 
fire,  supposed  to  be  still  burning,  and  stated  that  if  she  put  her  finger 
to  the  root  of  her  tongue,  she  felt  that  it  was  scorched. 

Upon  this  question,  therefore,  you  will  be  called  upon  to  determine, 
from  the  eridenee,  not  only  whether  the  defendant  was  generally  or 
totally  insane,  (for,  if  such  b  your  opinion,  yon  need  push  the  inqniij 
no  larther,)  but  whether^  at  the  time  of  the  commission  of  the  ofience, 
1m  was  of  sound  or  unsound  mind  upon  the  subject  connected  with 
his  crininal  act ;  and  whether,  onder  the  influenee  of  such  a  diseased 
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•UU  of  miady  1m  ■kol  tb«  dtoiiiad,  %  Urge  bubW  of  wil 
li«?0  giTMi  tbtir  opinions  to  700,  baaod  on  n  pononal  kaowlodfo  of 
fooU'whieb  tho  Uw  holds  mvst  in  all  instenoes  (oioept  in  tbo  omo 
of  experts)  first  be  gi?cn  to  tbe  jnrj  ss  tlie  basis  or  fovndatiott  of  na 
opinion  as  to  wbetber  n  prisoner  was  sane  or  insane  at  tbe  timo  of 
wbieb  tbe  witnesses  speak.  Tbe  material  qneetion  as  to  time,  te 
yonr  eoosideration,  is  tbe  mental  oondition  of  tbe  defendant  npoB  tbo 
afternoon  of  tbe  4tb  of  HoTomber  last»  wben  be  sboi  Biebard  Carter, 
for  it  is  eotirelj  immaterial  to  tbe  issne  wbetber  tbe  prisoner  vns 
or  was  not  insane  before  and  after  tbe  eommission  of  tbe  aot»  if 
tbe  eridenoe  setisfiee  70a  tbat  tbe  defendanti  wbea  be  took  tbto 
life  of  tbe  deeeased,  was  possessed  of  n  soond  mind  in  relation  to 
tbe  set  for  wbieb  be  is  now  on  trial  before  700*  Tbeie  is  no  qi 
tion  more  difficult  of  solution  tban  n  dispated  or  questionable 
of  insanity,  and,  tberefore,  tbe  law  allows  of  a  wide  range  of  eridenee, 
botb  as  to  time  and  as  to  tbe  ebaraeter  of  tbe  eridenoe  itself  to  bo 
giTon  to  tbe  jorj  to  aid  tbem  in  tbeir  seareb  after  tbe  trmtb  of  tbo 
issnoi  and  wbere  nt  best,  tbere  is  generally  so  mneb  gropbg  in  tbo 
dark.  To  enable  n  jurj,  tberefore,  to  feel  tbeir  way,  step  by  stem 
to  n  oorreot  eondasion,  light  is  permitted  to  be  sbed  npon  tbeir  path 
from  points  of  time  both  prior  and  sabeeqnent  to  the  event,  and  the 
testimony  is  important  or  Talneless,  as  it  affords  you  aid  in  the 
solatton  of  tbe  problem  wbieb,  by  your  Tordiet,  yon  most  detemuiio. 
These  opinions  to  wbieb  I  bare  referred,  are  in  themsdTee,  as 
establisbiog  insanity  in  tbe  defendant  at  any  point  of  time,  to  be 
relied  npon  or  rejeeted,  as  yon  believe  them  to  be  gronnded  npon 
facts  and  baTO  claim  to  consideration  or  otherwise,  according  to  tbo 
honesty,  freedom  from  bias,  intelligence  and  means  of  Obsenratum 
poesessed  by  tbe  witneasess  who  ha?e  expreesed  each  opinions  ia 
yonr  bearing.  Tbe  propriety  of  allowing  others  than  ezperti  en 
testify  as  to  the  mental  condition  of  one  on  trial,  has  often  bona 
graTely  qaeslioned ;  hot  the  law  seems  now  to  be  settled  in  favor  of  the 
admission  of  snch  endence,  and,  for  myself^  I  wonld  attach  greater 
weight  to  the  judgment  of  an  intelligent  witness  who  speaks  hom 
personal  obsenration,  than  I  wonld  to  that  of  an  expert  whoeo 
epinien  is  founded  on  what  he  has  heard  from  others.   Ibeeeopiniona^ 
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at  I  liATie  saidt  are  to  be  tested  tolel j  bj  tbe  faete  apoa  whseb  tbej 
are  based,  and  tbe  inttUigeaee  and  eredibilitj  of  the  witnesusy  fortj* 
two  of  whom  hare  said  that,  at  different  times  between  tbe  first  of  Ja)j, 
1S57,  and  the  twelfth  of  Jan  vary,  1858,  tbej  beliered  tbe  defendant 
to  haTo  been  insane ;  whiUt,  on  the  part  of  the  Commonwealth, 
ten  persons  hare  expressed  a  oohtrar j  judgment,  sereral  of  whom 
•aw  the  defendant  whilst  in  the  Tory  act  of  shooting  the  deeeased, 
and  have  described  to  yon  his  appearanee,  bebarionr,  and  eonrersa- 
tion  at  the  time,  all  of  which,  in  their  jadgment,  wss  eonsbtent  with 
sanity,  and,  therefore^  they  beliere,  and  bare  expressed  tliat  belief 
to  yon,  that  Thomas  Wsshington  Smith,  when  he  shot  Richsrd  Car* 
ter,  was  of  sound  mind.  This  is  most  important  testimony,  and 
eboidd  be  allowed  its  due  weight,  beeaose  it  bears  open  the  precise 
time  at  which  you  must  say  whether  the  defendant  wss  accountable 
or  not.  With  this  digression,  which  seemed  to  be  necessary  to 
enable  you  the  better  to  answer  correctly  the  sereral  propositions 
inrolved  in  this  discussion,  we  oome  back  to  the  consideratiou  of  tbe 
first,  which  requires  you  to  settle  what  is  the  proper  mesning  of  tbe 
term — a  sound  mind. 

Man  is  the  masterpiece  of  that  creati?e  power  which  spake  all 
thinge  into  being,  and  a  roioe  which  comes  down  to  as  from  above, 
bas  said,  that  he  is  bdeed  fearfully  and  wonderfully  made.  This  is 
true,  not  only  of  his  complicated,  delicate  physical  organism,  but  to 
a  still.greater  degree  is  it  true  of  that  which  distingultbcs  him  abofe 
all  tbe  creatures  of  God— his  endowment  with  intellect  or  reason, 
which  we  are  accustomed  to  designate  by  the  general  term,  mind. 
Mind  is  possessed  of  a  number  of  faculties,  which  together  enable 
ns  to  judge  of  tbe  mental  condition  of  an  indiridual,  and  when  tbe 
brain  is  in  a  healthy  condition,  these  faculties  operate  together,  so  as 
to  produce  what  is  termed  a  ** sound  mind;'*  and,  as  you  shall  find 
from  tbe  evidence,  the  possession,  or  want  of  possession  by  tbe 
defendant,  of  those  intellectual  properties  which  are  necessary  to  a 
proper  understanding  of  the  act  which  be  was  about  to  perpetrate 
and  its  eoneequenees^  upon  tbe  occasion  when  he  depriTcd  Richard 
Carter  of  bis  life,  yon  should  eonnet  or  acquit  tbe  prisoner.  It 
WM  nsessssiy  that  be  should  ba?e  been  possessed  of  pereeption, 
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memorj,  tnd  an  ability  to  reason  or  form  opintOM  and  oooelnmoiis. 
As  applicable  to  the  ease  under  oonnderation,  let  ns  see  how  this 
test  applies.  On  the  fonrth  daj  of  Korember  last,  about  four  o'clock 
in  the  afternoon,  tho  prisoner  entered  the  parlor  of  the  St.  Lawrence 
Hotel,  where  he  met  tho  deceased.  If  at  that  time  tho  powers  of  hk 
mind  had  been  impaired  to  snch  a  degree  as  to  have  rendered  him 
vnable.to  £x  his  attention  upon  Richard  Carter,  or  to  dbtingiiiah 
him  from  others  who  were  then  there,  or,  if  able  to  recognise  end 
remember  him,  had  not  memoij  enough  to  connect  him  with  tlie 
cause  of  his  trouble,  or  what  ground  of  complaint  he  had  against  him, 
he  would  be  clearly  wanting  in  those  elements  of  a  sound  mind,  the 
possession  of  which  is  essential  to  a  responsibility  for  crime.  Bat 
we  must  go  one  step  further ;  conceding  to  the  defendant  the  pooees 
sion  of  these  faculties  upon  the  occasion  referred  to^  did  he  also 
poesess  the  ability  to  reason  upon  the  fscts  thus  grouped  together 
in  his  mind  7  Was  he  able  to  draw  correct  deductions  from  theoe 
promises,  as  connected  with  the  aet  perpetrated  by  him  ?  If,  from 
the  oTidence,  yon  are  satisfied  that  the  defendant  understood 
correctly  the  relation  in  which  he  and  Richard  Carter  stood  to  endi 
other— that  he  could  reason  correctly  as  to  the  consequences  of  hie 
deed,  and  knew  that  for  such  an  act  he  must  answer  to  the  Tiolnted 
law  of  the  land— that  it  was  a  orime  to  take  life  under  sueh  oiremi- 
stances,  and  knew  that  the  act  he  was  about  to  perpetrate  wns  n 
wrongful  act,  and  that  he  was  not  laboring  under  a  delusion  orn 
coerced  will— then  it  follows  that  he  possessed  a  sound  mind  an  to 
the  crime  charged  against  him,  and  to  all  its  legal  consequences,  he 
ought  to  be  required  to  respond,  and  from  that  responsibility  no 
d^ree  of  hardship  endured  by  him,  no  amount  of  sympathy  for  his 
terrible  and  wholly  unmerited  suifermg  should  bo  allowed  to  oxonomte 
him  at  the  hands  of  the  jury,  who  hare  sworn  to  pass  upon  the 
question  of  his  guilt  or  innocence,  according  to  tho  OTidoncoi  mad 
to  be  controlled  in  their  rerdiot  by  no  other  consideration  whatever. 

The  second  ground  upon  which  the  jury  would  be  justifiable  in  ' 
rendering  a  rerdiet  of  not  guilty  is,  where  life  is  taken  under  the 
influence  of  a  delusion,  or  an  hallucination,  which,  if  a  reality,  wo«ld 
be  a  defence  to  the  commission  of  the  aot^  and  wheiy  one  to  dolnded 
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ii  Dot  otherwise  insane.  This  wu  one  of  the  qncftions  which  was 
answered  by  the  Knglish  jailgcs,  and  the  answer  was  sahstantiallj 
as  I  hare  statcil  the  priociple  to  be.  To  appljr  it  to  the  present 
ease,  the  following  wouM  hold  trae :  If  a  belief  had  fastened  itself 
■pon  the  mind  of  the  defendant,  which  to  him  had  become  a  fins 
and  fixed  realitj,  ahhoagh  in  troth  but  s  pore  delusion,  that  Richard 
Garter  entertained  the  design  of  taking  his  life  upon  the  first  faror* 
able  opportunity,  that  he  had  persons  employed  to  watch  his  mofe- 
Bents,  to  follow  him  as  he  passed  along  the  streets  and  whilst 
attending  to  his  business,  seeking  to  accomplish  his  end  by  stealth 
and  strategy,  and  that  Carter  was  himself  superintending  these 
operations,  and  was  here  directing  the  movements  of  his  emissaries, 
and  that  it  was  absolutely  necessary  that  he  should  destroy  tho  life 
of  Carter  in  order  to  save  his  owii  life,  ho  would  not  be  guilty  before 
the  law,  and  should  be  acquitted  of  the  charge  laid  ngainst  him. 

If,  howerer,  it  is  sought  to  excuse  tlie  act  on  the  ground  of  delu- 
sion or  '*  monomania'*  upon  tho  one  subject,  you  should  be  satisfied 
sol  on  that  delusion  existed  in  the  mind  of  the  prisoner,  but  that  the 
act  was  oonneeted  with  the  delusive  sources  of  thought ;  and  that  it 
was  of  snch  a  character  that,  if  true,  it  would  be  a  good  and  valid 
defence  for  taking  the  life  of  a  fctlow-bcing.  If,  however,  tho  delu- 
sion extended  no  further  than  to  the  belief  of  a  design  to  annoy  the 
defendant,  by  persons  who  followed  him  in  order  to  keep  Carter 
informed  of  his  doings,  this  would  not  be  a  good  defence,  if  ho  was 
otherwise  sane ;  for,  if  a  reality,  it  would  not  justify  tho  taking  of 
life.  A  striking  illustration  of  this  proposition  ocoured  but  a  little 
more  than  a  year  ago;  I  refer  to  tho  case  of  the  celebrated  Hugh 
Miller,  of  Scotland,  one  of  the  most  remarkable  men  of  his  age,  who 
from  an  hamble  laborer  in  the  stone  quarries  of  his  native  land,  by 
dint  of  his  own  efforts  and  a  massive  intellect  but  rarely  equaled, 
rose  io  the  eonfidence  and  esteem  of  his  countrymen,  until  Chalmers 
himself  designated  him  the  greatest  Scotchman  alive  after  the  death 
of  Sir  Waller  Scott.  He  was  a  man  not  oiily  of  the  strictest 
iiitegrityy  and  of  the  highest  attainments  in  science,  but  in  his 
religions  principles,  in  tho  exercise^of  an  unwavering  faith  and  trust 
ia  Ood»  he  was  as  firm  as  tho  old  red  sand-stones  of  his  native  hills, 
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whoM  mjtteriM  ha  wm  Uie  ffrat  to  unfold  to  tlio  world.  Tot  tliif 
man,  from  ovtir^mnoli  brain  work,  boeamo  snbjeet  to  the  moat  terriblo 
mental  enffering,  nntil  reason  abandoned  her  throno,  and  thia  great 
light  of  seienoe  went  oot  forarer.  Ho  became  impressed  with  the 
belief  that  he  would  be  attaeked  on  the  htgk'waj,  and  that  his  mnsenm, 
the  labor  of  a  lifetime,  was  expOiod  to  the  assaults  of  barglart. 
Under  this  impression,  he  armed  himself  for  defence.  At  nighty 
impressed  with  the  belief  .that  his  moseum  had  been  attacked  bj 
robbers,  he  would  arm  himielf  with  his  pistol,  and  rush  to  its  defence. 
Now,  supposing  that  upon  any  one  of  these  oecsslons,  he  had  encoon- 
tercd  some  member  of  his  own  familj,  and  believing  him  to  be  one 
of  the  imaginary  persons  who  had  broken  into  his  premises^  had 
shot  htm,  would  any  one  for  a  moment  suppose  that  for  so  doing  he 
ought  to  be  couYicted  of  murder?  Certainly  not:  because  that 
bcHcf  was  a  reality  to  Uugh  Miller,  and  if  it  had  been,  instead  of  a 
delusion,  an  actual  fact  to  take  life  under  suoh  circumstances,  would 
hare  been  justifiable.  Hia  form  of  disease  was  **  monomania," 
which  is  the  manifestation  of  tlie  unaoundneas  of  mind  upon  one 
aubjeet.  It  has  been  contended  for  the  defendant  at  the  bar,  not 
only  that  he  was  generally  insane,  so.  as  to  take  away  criminal 
responsibility,  but  that,  if  the  jury  are  not  satisfied  of  this  as  a  fact, 
that  by  the  endence  he  is  clearly  shown  to  hsfc  been,  on  the  subject 
of  his  domestic  difficulties,  a  "  monomaniac*'  8ueh  u  the  testimony 
of  Dr.  Clapp;  several  others  have  also  given  the  aame  opinioa. 
Dut  if  you  concur  in  this  judgment  as  to  the  true  state  of  his  mental 
condition,  whether  the  act  perpetrated  by  him  under  an  insane 
delusion  can  be  excused  upon  the  principle  as  I  have  stated  it ;  you 
must  determine.  That  the  defendant  did,  to  some  extenti  labor 
under  an  illusion  or  hallucination,  is  very  eiearlj  established  by  the 
evidence ;  but  its  extent  and  character  you  must  ascertain. 

Tbere  can  be  no  room  for  doubt  of  his  belief  in  the  statements 
made  to  two  witnesses  that  he  encountered  a  spy  of  Carter's  upon 
the  public  grounds  at  Washington ;  to  others  that  he  was  beset  by 
them  upon  the  streets  of  this  city,  watched  when  he  entered  into 
conversation  upon  the  aubjeet  of  hia  troubles;  calling  Mr.  Campbell's 
attention  to  one  of  them  running  up  an  alley,  and  that  all  this  was 
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•a  umoTftnet,  *  aoiiroe  of  trouble  ftod  Texation,  and  perhAps  of  fear 
to  Utt,  cannot  rtrj  well  be  doubted.  Bvt  whether  it  created  a  well 
founded  apprehension  of  peril  to  life,  ia  a  qoeation  for  yonr  determina- 
tion. The  occurrence  at  Front  and  Walnat  atreeta,  weald  leem  to 
laTor  this  idea ;  when  he  heard  the  roioe  of  hia  foe,  bj  which  term  he 
generall/  deeignated  Carter,  calling  from  the  carriage  to  hia  apies, 
*<  Shoot,  ahoot,  ahoot  I"  this  he  thought  to  be  an  attempt  upon  hiB 
life,  for  he  said  he  gathered  hia  coat  about  him,  and  determined  to 
take  it  like  a  brare  man.  You  must  aaj  whether  all  the  teatimonj 
upon  this  point  aatiafiea  jou  that  he  killed  Carter  under  a  dcluaire 
belief  that  it  waa  necenarj  for  hia  own  protection ;  if  you  are 
satiaSed  of  thia  fact,  the  defendant  ia  entitled  to  the  benefit  of  it; 
but  if  JOU  are  not,  it  will  not  juatif/  yon  in  rendering  a  Terdict  of 
**  not  guilt/,"  if  JOU  find  that  he  waa  otherwiae  aane,  and  waa  in  the 
pocaeaaion  of  a  free  will. 

The  third  ground  of  defence  ia,  that  Thomaa  Washington  Smith 
waa  not,  upon  the  daj  of  the  murder,  a  free  and  accountable  agent ; 
that  owing  to  the  diseaaed  condition  of  hia  mind,  he  waa  unable 
longer  to  control  hia  will ;  that  with  him,  the  act  of  killing  Richard 
Carter  waa  an  uncontrollable  impulae ;  that  he  no  longer  had  the 
power  of  diooiing  between  peace  and  war  to  the  death  with  hb  foe ; 
that  he  was  pressed  on  to  the  commission  of  his  act  bj  a  controlling 
influence  which  to  him  waa  an  o?erpowertng  necessitj.  If  this  haa 
been  eatablished  to  jour  aatisfaction,  it  would  excuse  the  defendant. 
A  defence  of  thb  character  requires,  howerer,  to  be  examined  with 
the  greateat  care,  nor  ahould  it  be  relied  upon  unless  established  bj 
the  clearest  proof.  That  there  ia  a  moral  or  homicidal  insanitj 
cannot  be  well  questioned  at  the  preaent  daj,  which  is  characterised 
bj  Judge  Gibson  in  dmmentMott A  ts.  MarUr^  to  be  an  irresistible 
inclination  to  kill  or  to  commit  aome  other  particular  olTence.  There 
maj,  aaja  the  learned  judge,  be  an  unseen  ligament  pressing  on  the 
mind,  and  drawing  it  to  a  consequence  which  it  sees,  and  cannot 
aToid«  and  placing  it  under  a  coercion  which,  while  ita  reaulta  are 
dearlj  perceived,  ia  incapable  of  reaisUnce.  As  applicable  to  the 
present  case,  I  adopt  mj  language  used  on  tlic  trial  of  Isaao  C 
Shurlock  for  murder  about  one  /ear  aince;  *'in  order  to  jostifj  a 
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Tcrdiet  of  acf|oitta]  vpon  this  ground,  jon  niul  find  that  tlio  do  fen- 
dftnt,  althoogh  eonteiooi  of  the  act  he  waa  aboat  to  perpctralf  and 
SU  consequcncci,  yet  governed  by  an  nneonironable  impulfc,  bis 
will  no  longer  tn  aubjeetion  to  his  reaaon,  owing  to  the  excited  and 
eont'inued  impetneait/  of  bta  thoagbta ;  the  eonfoted  eondition  of  a 
mind  enfeebled  bj  diseaae,  and  goaded  hj  a  tonie  of  grieToos  wrong; 
that  ho  was  wrought  up  to  a  frenij  bordering  upon  madneM,  which 
rendered  him  unable  to  oontrol  hia  actions  or  direct  hisnoTcmetita;*' 
if  the  tempest  of  grief  and  passion  which  swept  over  Thomaa  W. 
Smitli,  and  prostrated  the  atrong  nan,  ao  that  he  bad  no  longer  the 
control  of  his  will,  he  ia  not  responsible  to  the  law  for  hia  aeta ;  but 
if  he  waa  posseascd  of  this  restraining  power,  suflieicnt  if  called  into 
exercise,  to  stay  the  hand  which  took  the  life  of  Richard  Carter, 
and  the  defendant  were  otherwise  sane  to  a  degree  of  responsibility 
for  crime,  then  he  Is  guilty  of  the  offeneo  charged  againat  him,  and 
ought  to  be  oonricted  of  wilful,  deliberate,  and  premeditated  murder. 

This  doctrine  should,  howerer,  be  received  in  all  eaaca  with  caution, 
IcMt  every  inclination  to  do  evil  be  set  up  as  an  ezcose  for  crime, 
and  every  perversion  of  the  moral  sentiment  be  made  to  aerve  as  a 
shield  sgsinst  punishment  for  a  violation  of  law.  Nothing  could  be 
fraught  with  greater  danger  to  the  peace  and  safety  of  aociety  than 
the  recognition  of  the  doctrine  that  a  perverted  or  disordered  state 
of  the  aflTcctions  or  moral  state  of  the  mind,  ahoold  afford  an  immunity 
from  punishment.  If  it  amounts  to  anything  short  of  an  absolute 
dispossession  of  the  free  and  natural  agency,  of  the  mind,  it  abould 
be  discardod  as  having  no  value  as  a  defenoo. 

All  the  evidenco  which  has  been  offered  by  the  defendant,  in 
support  of  the  pica  of  insanity,  ia  to  be  taken  into  consideration  in 
passing  upon  (his  issue,  which  the  defendant  baa  raised  in  the  cuuse; 
but  that  which  is  most  important  will  bo  found  in  the  testimony  of 
Mr.  Joseph  P.  Brinton,  when,  after  describing  one  of  hia  interviews 
with  the  defendant,  about  two  weeks  before  the  ocourrcnee  at  the 
St.  Lawrence  Hotel,  he  tells  yon  that  the  defendant  took  from  his 
pockets  a  pistol  and  a  honting-knife ;  that,  seeing  that  the  piatol  was 
loaded,  he  took  hold  of  the  weapons  and  took  them  from  him ;  that 
the  defendant  made  no  resistance,  let  him  have  tbem,  and  that  hs 
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locked  them  in  %  drawer.  He  t^y  tbe  dcfcndftnt  teemed  to  stnig- 
l^le  for  a  momeni  to  oolleet  himscir,  and  then  said,  '*  That  is  rigbt, 
Mr.  Brinton ;  take  them  and  keep  them,  and  don't  give  them  to  ne, 
if  I  eome  here  and  beg  jon  for  themt  nntil  jon  know  that  I  am 
going  to  leoTO  the  eitj;  /er  if  I  meet  thai  man  I  am  rfraid  TU 

tkoot  him" 

The  teatimonj  of  Mr.  Ilenry  C.  Townsend  bean  upon  the  same 
point,  having  paid  to  the  defendant,  in  reply  to  a  iceraark  that  he 
ought  to  bold  Carter  reeponaible,  that  such  a  course  would  not  be 
proper,  he  anawered,  that  "  God  would  amile  on  me  for  ridding  the 
•artk  of  anch  a  monster." 

Bat  it  will  be  jour  dutj  to  take  these  declarations  of  the  prisoner, 
not  standing  by  thcmsclres,  but  in  connection  with  all  that  was*^ 
testified  to  bj  these  gentlemen,  and  say  whether,  supported  by  the 
remaining  portions  of  their  evidence,  and  the  testimony  of  tbe  other 
witnesses  examined  in  your  hearing,  you  can  satisfy  your  com cicnces 
thnt  the  mind  of  tbe  prisoner  was  such  a  wreck  that  he  had  no 
control  over  hb  actions,  and  that  he  was  urged  on  to  tbe  commission 
of  the  fatal  deed  by  this  irresistible  impulse,  which  he  was  powerless 
to  withstand.  Both  Mr.  Brinton  and  Mr.  Townrend  speak  of 
dedaratioDS  made  by  the  defendant  which  ahow  a  design  to  inflict 
pvoiabmeni  upon  Carter ;  to  Mr.  Townsend  he  said,  **  I  have  sent 
him  word  to  arm  himself,  and  be  prepared  to  give  mo  that  satii»fac- 
tioii  duo  to  a  man  of  honor  for  so  foul  a  wrong."  To  Mr.  Brinton 
he  said,  **  I'll  shoot  him,  if  yon  think,  according  to  the  code,  I  ought 
to  do  ao,  and  that  his  friends  at  the  South  would  lau^h  at  him  if  he 
did  not."  These  declarations  would  seem  to  favor  the  allegation 
that  this  waa  all  the  result  of  deliberation  and  design ;  but  even  such 
deliberation  is  not  inconsistent  with  a  reaistless  impuUe,  or  the 
eiistenee  of  an  unseen  ligament,  as  Judge  Gibson  cbnraclcriied  it, 
which  Impels  or  draws  one  thus  situate  on  to  a  fate  as  ccrlain  as 
daaUny  Itself;  but  whether  the  defendant  waa  thus  siiuatc,  yon  by 
jonr  verdict  must  answer. 

The  isauci  gentlemen  of  the  jury,  which  the  defendant  raiaea  by 
hit  plea,  ia  OM  whidi  ba  cannot  knve  to  nnocrtainiy  or  doubt. 


S7Q  CHAIOI  or  JVDQl  ALLiwm, 

The  prcfanptioii  it  •Iwtji  in  IkTorof  mdi^;  nid^ it  Um nla,  aad 
inwniij  tka  exceplioD.  Tht  tridaiiM  of  Mtaal  iuui^y  whieh  ]m« 
been  gi?eA  to  jov  at  nieh  vnneatl  lengih,  jov  wui  cxamuM  in  its 
detail ;  and  if  it  leada  jon  to  a  eonelnsion  thaty  in  either  or  aD  of 
the  forma  to  whieh  I  have  alluded,  the  defendant  wai  of  meonnd 
mind,  yon  shonld  aeqait  him  of  the  erime  of  mnrder;  but  if,  on  the 
eontrary,  yoa  belie?e,  jodging  from  the  OTidenee  in  the  oanae,  that 
although  insane  at  other  timet  than  the  afternoon  of  the  4th  of 
KoTomber  last,  he  wae  then  in  the  poesenion  of  hia  reaaoning  Im«1* 
tiea,  ao  at  to  dotormtne  upon  the  aet  perpetrated  by  him ;  that  he 
waa  not  laboring  under  a  deloeion,  and  waa  a  free  moral  agent,  then 
yon  ehoold  not  shrink  from  the  diseharge  of  yow  whob  dvty,  and 
render  a  Tordiet  of  gnilty. 

In  passing  upon  this  qneation,  it  is  proper  I  ahodd  call  yew 
attontion  to  that  portion  of  the  testimony  which  relates  to  hereditary 
insanity,  which,  standing  by  itself,  doea  not  prore  any  thing,  bat  aa 
showing  the  source  and  origin  of  the  disease  in  one  alleged  to  be  of 
unsound  mind,  supported  by  testimony  of  the  aetaal  derangemeni 
in  a  defendant  charged  with  the  oommission  of  crime,  aa  ecrroboca- 
ting  and  stregthening  such  eyidence,  it  is  certainly  of  some  falne, 
for  it  may  explain  that  which  would  otherwiso  be  doubtful  and 
uncertain  to  the  jury.  Insanity  is  a  disease,  insulting,  in  moat 
instances,  from  physical  causes,  and  is  capable  of  transmission,  and 
is  in  many  instances  handed  down  from  generation  to  generalion. 
But  you  must  not  infer  the  defendant  to  be  insane  because  it  has 
been  proved  that  some  of  his  ancestors  were  of  nnsound  mind;  it 
may  shed  light  upon  an  issue  such  as  that  which  you  are  now  trying 
but  as  original  testimony,  and  standing  by  itsell^  it  la  of  little  ralua. 

The  judge  called  the  attontion  of  the  jury  to  the  degrees  of 
murder,  and  instructed  them  that  if  th^  found  the  defendant  guU^i 
they  must  specify  the  degree. 

He  also  called  their  attention  to  the  38th  section  of  the  Act  of 
18th  June,  1886,  which  requires  that  in  orery  case  in  which  it 
shall  be  giren  in  eYidence,  upon  the  trial  of  any  one  charged  witb 
any  crime  or  misdemeanery  that  sneh  psnon  waa  iaama  ai  the  timt 
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of  the  eomniMMNk  of  raeh  offence,  and  inch  person  sbsU  be  aeqaitted, 
the  jvrj  shall  be  required  lo  find  specially  irhetbcr  sneh  person  was 
insane  at  the  time  of  the  commission  of  snch  offence,  and  to  declare 
whether  sneh  person  was  acquitted  by  them  on  the  gronnd  of  snch 
insanity. 

Upon  the  question  of  character,  the  judge  said  the  defendant  has 
proved  a  character  of  which  any  man  might  well  be  proud ;  he  was 
bigh  toned,  honest,  pure,  peaceful,  gentle ;  this  wss  the  uniform, 
unbroken  chain  of  testimony  upon  this  branch  of  the  defence.  The 
▼alue  of  it  consists  solely  in  its  bearing  upon  the  question  of  the 
|irohability  of  a  man  thus  disposed  taking  the  law  into  his  own  hands, 
and  imbruing  those  hands  in  the  blood  of  a  fellow-being,  if  he  were 
sane.  In  a  doubtful  case  upon  the  question  of  the  guilt  or  inno- 
cence of  one  charged  with  a  violation  of  the  law  of  the  land,  character 
was  ofVrn  of  great  ralue,  settling  with  the  jury  the  question  in  fuTor 
4»f  a  defendant,  and  securing  his  acquittal.  In  this  case,  however, 
where  the  defence  is  insanity,  it  bears  upon  probabilities  alone ;  ahd 

« 

in  an  issue  where  the  defendant  is  bound  to  establish  hn  plea  by 
competent  proof,  it  is  entitled  to  some  weight,  and  that  the  jury 
will  doubtless  giro  to  it  in  making  up  their  verdicl  from  all  the 
testimony  in  the  cause. 

In  conclusion,  gentlemen  of  the  jury,  permit  me,  for  but  one 
moment,  before  handing  the  case  over  to  you  for  final  disposition, 
to  call  your  attention  to  the  true  question  in  the  cause.  It  is  not 
whether  ilichard  Carter  inflicted  wrong  upon  tho  defendant,  or 
open  the  defendant's  wife— that  is  not  an  issue  here ;  and  you  should 
guard  yourseWes  against  bdng  led  away  from  the  proper  discharge 
of  your  duty  and  induced  to  base  your  verdiet  upon  a  false  founda- 
tion. We  hare  not  Richard  Carter  on  trial,  nor  are  his  acts,  in 
any  sense,  properly  in  the  cause,  except  for  the  purpose  of  showing 
to  what  extent  the  revelation  of  theee  acts  made  to  the  defendant 
affected  his  mind,  and  what  agency  they  had  in  overthrowing  hit 
reason,  if  you  believe  such  result  was  produced  by  these  causes  alone, 
or  in  eonbeetion  with  others. 

We  all,  in  a  cause  like  the  present  one,  htve  reason  to  guard 
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ounolrat  agaiut  yielding  to  the  iafluenee  of  tlie  tender  and  kindly 
feelingt,  whioh  it  is  impoifible  to  rettnin  in  behalf  of  one  as  worthy, 
and  yet  as  oofortunato,  as  Thomas  W.  Smith.  Feel  for  him  in  hie 
deep  distress ;  poor,  if  yoa  ean,  the  oil  of  eonsolstion  into  his  hrokeoi 
bleeding  heart ;  do  all  that  yon  properly  ean  do,  to  lift  him  froB 
the  dust ;  hut,  gentlemen,  remember  that  yon  have  a  solemn  daty 
to  perform,  and  that  is,  to  pass  impartially,  between  the  Gomroon- 
wealth  and  the  prisoner  at  the  bar ;  let  your  Tcrdiet  rest  upon  the 
oTidenee^  and  not  upon  feeling  or  oatside  influence.  It  is  my  doty 
to  say  to  yon,  that  if  Richard  Garter  had  inflicted  aH  the  injury 
upon  the  prisoner  which  he  supposed  him  to  have  done,  still  it -could 
not  juftify  the  orime  laid  to  his  charge.  To  concede  this  right  to 
any  one  is  to  invest  him  with  the  right  of  determining  upon  the  guilt  of 
the  accused,  making  for  himself  a  law  to  meet  hia  own  case,  settling 
the  extent  of  the  punishment,  aad  carrying  into  exeoution  his  own 
decree.  Thb  is  subversive  of  law  and  order ;  it  is  unsettling  the 
foundations  upon  which  society  rests ;  and  no  such  right  can  be 
ooncedod  to  any  one,  no  matter  how  deeply  he  has  been  wronged. 

(jentlemen»  remember  your  solemn  obligations,  and  that  yon 
must  answer  for  the  proper  dtseharge  of  your  duties  to  another 
tribunal  than  that  of  public  opinion.  You  have  called  upon  year 
God  to  witness  that  you  will  not  be  recreant  to  your  trust;  and  in 
fulfllment  of  that  vow,  if  you  believe  the  defendant  to  have  been  of 
sound  mind  on  the  4lh  of  November  last,  when  he  shot  Richard 
Garter,  convict  him ;  if,  however,  you  belioTo  him  to  have  been 
insane,  acquit  him.  Let  your  verdict  be  the  honest  expression  of 
your  opinion,  based  upon  the  evidence  in  the  cause ;  whether  that 
verdict  shall  release  the  defendant  from  bis  preeent  nnfortunate 
poeitioD,  or  consign  him  to  a  felon's  doom.* 

• 

For  the  Gommonwealth,  Didrict  Atiwneif9  J^finn  and  Lmtghead^ 
For  the  prisoner,  Mtun.  2>.  P.  Btwen  snd  V  ffu99eU  Tkttjfir. 

m 

I  The  priftatr  vat  MqvlitciL 
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Jji  the  Unked  Siate9  Cirenti  CouH  for  the  Duiriei  ^  MiaoHri, 
Apra  Term,  1857.— -in  Admiralty. 

mix  A  coaii  tv.  tos  oolden  oatk— niobmsoji  n  al.  «•.  vm  ambas* 

BADOB* 

].  U  St  lettM  tk«t  thtr«  can  b«  no  lien  1»]r  the  gencnl  ntrltlnt  bw  for  matcritb 
«r  npplict  fornlfllieil  a  skip  la  Ilia  bona  port 

X.  nm  VI.  n«  (7oM^«  at*,  6  Ab^  L.  B.  142,  aplaloft  by  Wdla,  X,  aftraal 

t.  A  jadiclal  oala^  la  a  proeccding  la  rm^  will  dlMkarga  nariUnt  Uom^  wbethar 
gcoeral  or  alaiototy,  la  wbatorer  jurledictioa  It  »•/  bo  deoraod. 

4.  Tho  operatloa  of  tho  Boat  Aota,  oa  Ibo  Wooloni  rivort,  aoaaldortd.  Tba  caaaa  oltod 
and  ooaaMStod  o«. 

B.  Tbo  forciga  or  doMootlo  eharaelar  of  a  Tcoiol  naat  bo  dctomtaod  1^  tbo  Noldcoot 
ofboroimflnL 

•.  If  a  TOisol  b  aavigattd  bj  oharteron.  wbo  baTO  oielaiito  aontrol  of  bcr,  tboj 
aro  la  bo  dooaiod  tbo  owaera/ro  Am  kif, 

7.  A  goatral  BarillMO  lion  eaaaoibo  direiiod  bj  tho  legtiUtaro  of  a  Slalo. 

B.  Ab  ad«ifaltj  aalo  alooo  eaa  jadloUU/  paio  a  tlllo  to  a  TOfoel,  dbcbargod  of  Ucu. 

Th«  optnionof  tht  Coart,  in  which  the  faeU  are  fullj  stated,  wu 
delirered  bj 

Tbbat,  D.  J.,  Mr.  Jastice  Catrox  concurring  in  the  result.^ 
These  cases  are  appeals  in  admiraltj.  As  thej  inrolire,  to  some 
•stent,  the  same  legal  propositions,  tbej  will  bo  considered  together. 

The  Golden  Gate  was  owned  in  Indiana,  enrolled  in  Kentnckji 
md  chartered  in  Missonri.  Bj  the  terms  of  the  charter-partj,  the 
•xelosure  management  and  control,  as  well  as  tho  profits,  of  the 
TCSseL  were  rested  in  the  charterers^.  Whilst  tho  latter  were 
engaged  in  narigating  her,  the  libellants  famished,  at  St.  Louis,  the 
•npplies  in  question.  After  these  supplies  wore  furnished,  the  Tcssel 
was  soiled  under  the  Missouri  Boat  Act,  and  tho  claimant  became 
tlie  porehaser  at  the  judicial  sale  ordered  bjr  the  St^  Louis  Court  of 
Common  Fleas.  The  libellants  did  not  present  their  demand  for 
allowanee  bj  said  court  pursuant  to  the  Boat  Act 

The  Ambassador  was  enrolled  at  Cincinnati,  and  her  owner  resided 
•I  Newporti  in  Kentnekj,  on  the  opposite  side  of  the  Ohio  rirer. 
18 
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All  of  th«  Imsinen  af  the  resiel  wts  iransacted  by  him  in  Cinein* 
fiftti,  of  which  the  town  of  Newport,  Although  in  another  State,  is, 
in  bttsincM  mattera,  practieallj  a  iuborb.  The  libellanta'  demand 
is  for  labor  and  materials  fomished  in  Cincinnati.  This  ressel  had 
been  sold  nnder  a  decree  in  admtraltj,  b/  the  United  States  Dis- 
trict Coort  of  Ohio,  and,  according  to  the  terms  of  sale,  the  United 
States  marshal  had  taken  of  the  parehasers  a  mortgage  to  scenre 
the  time  payments.  The  mortgagee  and  parehasers  pnt  in  an- 
swers and  claims.  The  demand  of  the  libellants  accmed  after  said 
sale  and  mortgage. 

The  welI*eonsidered  and  elaborate  opinion  of  Jndge  Wells,  in 
deciding  the  cases  of  the  Golden  Gate,  in  the  District  Court,  (since 
published  in  5th  vol,  of  Ameruan  2mw  RtgUttr^  142  and  148,  and 
in  N€wh€rrjf*9  Ad.  RepwU^  206  and  808,)  lea?es  but  litUe  to  be 
adde<l  concerning  the  propositions  there  ablj  disenssed  by  him. 
His  clear  and  ezhaustiDg  review  of  the  authorities  upon  thoee  points 
renders  it  unnecessary  to  repeat  or  re-examine  them.  It  will  be 
sufficient  oow,  so  far  as  those  propositions  are  concerned,  to  state 
the  coDclutions  at  which  this  court  has  arrived,  and  to  present  some 
of  the  more  obYious  reasons  on  which  those  conclusions  are  based. 

It  has  been  settled,  and  is  therefore  not  open  for  ref  lew  in  this 
court,  that  there  can  be  no  lien,  by  the  general  maritime  law,  for 
materials  or  supplies  furnished  a  vessel  in  her  home  port  {Tk€ 
General  Smithy  4  Wheaton,  448 ;  Peyroux  vs.  Sowttrd^  7  Peters, 
848;  Steamboat  OfUam  vs.  Phahui^  11  Peters,  175;  New  Jerte^ 
Steam  Navigation  Company  vs.  MerchanU*  Bank^  6  Howard,  890 ; 
Pratt  ei  at  vs.  i2«e<2, 19  Howard,  859.)  It  is  admitted  by  tho 
learned  advocates,  that  tho  libellsnts  have  a  lien  by  the  general 
maritime  law,  if  the  home  port  of  the  Golden  Gate  was  Louisville, 
Kentucky,  (the  place  of  enrolment,)  or  in  Indiana,  (the  residence  of 
her  general  owners ;  and  if  the  home  port  of  the  Ambassador  wae 
in  Kentucky,  (the  residence  of  her  owner  at  the  time  the  repairs 
vrere  furnished  her  at  Cincinnati.)  The  first  question,  therefore,  to 
be  decided  is,  as  to  the  home  port  of  tho  Golden  Gate— whether  the 
supplies  by  the  libellant  were  furnished  to  a  domestic  or  foreign 
vessel.    If  St  Lonis  was  her  home  port,  then  the  libellants  have  no 
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umritime  lien;  mnd  tho  locti  lien  giren  by  the  Miesmiri  etmtnte 
"'eoDcerning  boeta  mnd  Tenels/'  hae  been  lost,  if  the  jndicial  pro- 
eeedings  in  the  Court  of  Coninon  Plets  diretts  or  eitinguiehes  the 
local  or  Btattttorj  Iteot  erected  hy  that  act 

Bj  the  United  Sutet  sUtntea,  (AcU  of  Dee.  81,  1842,  and  of 
Feb.  18, 1793,  &€.,)  ft  Tcaael  nvat  be  enrolled  or  regiatered  aa  of 
the  port  at  or  nearest  to  which  her  ownerf ,  or  managing  owner 
reaidefi»  and  the  enrollment  mvst  state  the  residence  of  her  owners. 
Hence  the  eoarta  hare  held,  according  to  a  recognised  nale  in  analo- 
govs  eases,  that  the  residence  of  the  owners,  as  stated  in  the  enroll- 
ment, is  prima  faeU  correct.  It  is  not  the  port  of  enrollment  that 
determines  the  character  of  the  tosscI,  hot  the  residence  of  the 
owners,  and  the  enrollment  u  prima  faeU  eridence  of  the  latter  fact. 
Where  the  enrollment,  therefore,  states  the  residence  of  the  owners 
to  be  in  another  State,  the  ressel  prima  faei§  belongs  to  thst  other 
Stote.  If  the  enrollment  misstates  the  fact,  the  character  of  the 
resnc!  «s  not  conclnded  hy  that  misststement,  but  the  tmth  maj  be 
ipvcn  in  eridence  for  the  benefit  of  the  parties  interested.  Tho 
United  States  statutes  are  framed  to  meet  the  fact  that  the  necessi- 
ties of  commerce  hare  not  required  the  establishment  of  ports  of 
enrollment  at  erery  town  or  tillsge,  either  on  the  sea-coast  or  navi- 
gable rirers  of  the  Union,  and  conscqnentlj  the  owners  of  vessels 
maj  often  reside  at  towns  where  there  are  no  soch  established  ports, 
or  «Ten  in  towns  remote  from  narigation.  The  reason  of  tho  mari- 
tioM  mle  with  regard  to  liens,  requires  a  disclosure  of  the  residence 
of  owners,  and  tho  poliej  of  the  United  States  laws  also  demsnds 
tlie  enrollment  or  register  of  ressels  used  in  the  ooastiog  or  foreign  ■ 
trado.  Documents  required  bj  law  are  presumed  to  giro  accurate 
ftlstements  of  what  the  law  require  them  to  authenticate. 

As  it  b  admitted  that  neither  the  charterers  nor  genera]  owners 
of  the  Golden  Gate  had  anj  credit  in  St  Louis,  that  the  supplies 
were  necessary  for  the  running  of  the  Teasel,  and  that,  consequentlj, 
there  was  a  necessitj  for  reljiog  on  the  credit  of  the  ressel,  within 
the  mle  laid  down  in  Pratt  et  at,  rs.  Rted^  19  How.  859,  the  right 
of  the  libellants  to  recover  depends  on  the  decision  of  the  question, 
wlwtlisr  the  residence  of  the  general  owners,  or  of  the  charterers, 
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under  the  fecti  in  evidence,  detenninei  tbo  character  of  the  Tesscl. 
The  District  Court  held  that,  at  the  charterera  irere  residents  of 
8t.  Loaisy  and  tho  snppliei  were  funiiahcd  there  for  the  purpoao  of 
Tictualling  the  reisel,  St  Looii  must  be  considered  her  home  port 
with  respect  to  this  transaction. 

The  case  of  Free  ts.  The  Indiana,  (Grabbe,  479,)  sheds  no  light 
on  the  qoestion ;  for  it  merelj  recognises  the  rule,  already  stated, 
irith  regard  to  the  prima  faeU  effect  of  an  enrollment.  The  contract 
was  made  with  the  charterera.  An  action  at  oommon  law  would  lie 
directly  against  them  upon  tho  contract.  Thej  were  alone  interested 
in  the  profits  of  the  Yoja^e,  had  the  control  of  the  Teasel,  and  conld 
make  contracts  for  running  her.  It  is  true,  liens  maj  attach,  for 
certain  purposes,  under  the  general  maritime  law,  notwithstanding 
tlio  charter  partj,  and  the  ressel  will  be  held  therebj  against  tho 
general  and  special  ownera,  or  she  maj  be  hypothecated,  in  specified 
emergencies,  either  bj  the  master  or  bj  tho  eharterera ;  bat  the 
special  ownera  or  charterera  will  be  none  the  less  liable,  in  the  first 
instance,  on  all  contracts  made  by  them,  or  made  on  their  account, 
for  running  her  on  the  prescribed  Tojage.  Thej  had  tho  sole  right 
to  appoint  the  master,  determine  the  TOjage,  order  the  stores,  select 
the  crew  and  receire  the  freight  money.  No  one  would,  if  applied 
to  by  them  for  supplies,  wait  for  the  assent  of  the  general  owners, 
or  think  he  was  dealing  with  the  latter.  If  they  were  known  to 
him,  and  wera  of  undoubted  responsibility,  he  would  deal  with  them 
without  looking  further ;  and  if  they  were  insolrent,  or  in  doubtful 
circumstances,  he  would  refuse  to  supply  the  stores  ordered  by  them. 
He  would  treat  them  in  all  respects,  pro  ka^  vice,  as  the  only 
ownera  with  whom  he  had  to  deal.  They  would  be  liable  to  him  on 
their  contract ;  and  at  oommon  law  he  would  proceed  diractly  against 
them.  They  ara  the  immediate  parties  to  tho  eontract— not  the 
general  owners.  Hence  it  has  been  frequently  decided,  both  by 
oommon  law  and  admiralty  courts,  that  supplies  for  a  ahip  are  fur* 
Dished  on  the  credit  of  the  master  and  owner  when  ordered  by  the 
master,  but  when  the  ship  is  out  of  the  employment,  or  entirely 
beyond  the  control  end  mansgement  of  the  general  owner,  the  char- 
terer, whether  under  a  parol  or  written  contracti  is-  held  therefor, 
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Md  DOl  tlie  general  owner.  Frater  Tt.  Ilanhj  18  East,  238; 
Reevg  r%.  IkivU^  1  Ad.  &  £1.  812 ;  CutUr  y%.  ThurU^  20  Blaine, 
217;  ThMnpion  yu  SamiUan^  12  Pick.  428;  Muldin  ti.  Whit" 
hekf  1  Gowen,  290;  Manter  tb.  HolmtB^  10  Metealf,  402;  Nicktr^ 
9on  T8.  Schooner  Monwon^  5  Law  Rep.  416;  Th$  Nathaniel 
Ho^ptr^  8  Sumner,  675;  Skoljttld  tb.  PoUer^  Dartet*  Rep.  892; 
Sehoontr  VolnnUer^  1  Saaner,  551 ;  Graeig  rs.  Palmer,  8  Wheat. 
682;  Pkittipt  TB.  iS^i/ey,  1  Wash.  0.  0.  226;  Fither  tb.  WiVing, 
8  Serg.  k  R.  118 ;  Otrtain  Logt  of  Mahogany,  2  Sumner,  589. 

If,  then,  tb^  charterer  U  primarilj  liable,  and  the  general  owner 
ii  no  partj  to  the  contract— if  the  former  ie  owner  for  the  Tojage, 
whj  shonld  not  hie  residence  be  hor  home  port  for  the  Tojage  ? 
Waawar  tb.  A  C3^.  Oi^eits,  Wallace,  Jan.,  359;  Drinkwater  tb. 
SparUtn^  Ware,  155;  Th$  Pkeht,  Ware,  265.  As  nnder  tho  nari* 
gation  acts  and  ordinances  of  most  nations,  the  general  owners  and 
charteran  most  noeessarilj  be  of  the  same  countrj,  this  question 
would  not  be  likelj  to  arise  in  those  countries ;  and  we  are  not 
aware  that  it  has  CTcr  been  eipresslj  adjudicated,  exoept  by  the 
District  Court,  in  this  case.  It  must  therefore  be  considered  in  the 
light  of  established  principles,  and  bj  rules  fairlj  dedueible  there- 
from. The  point  is  not,  whether  an  existing  maritime  lien  binds 
the  vessel  as  against  the  owners,  when  tho  contract  is  made  by  the 
charterer,  or  whether  supplies  furnished  a  Teasel,  when  out  of  the 
employment  of  the  general  owner  and  in  a  foreign  port,  give  a 
maritime  lien ;  but  whether  the  port  where  the  supplies  are  furnished 
is,  pro  hoc  Sftfs,  a  foreign  port,  so  that  a  maritime  lien  exists  there- 
for, at  all,  as  against  either  the  charter  or  tho  general  owner.  To 
determine  whether  a  maritime  lien  exists  at  all,  in  this  case,  the 
residence  of  the  ownen  must  be  ascertained ;  th/tt  is,  the  residence 
of  the  ownen  for  the  time  being.  If  the  dealings  and  personal 
credit,  primarily,  would  be  with  the  special  owner,  then  his  residence 
ought  to  be  considered  the  home  port,  within  the  spirit  of  the  mari* 
time  rule;  or  otherwise,  the  reasons  on  which  that  rule  is  founded, 
would  cease  altogether,  Tis :  that  a  lien  is  giTen  because  there  is  a 
neeeaaitj  for  relying  upon  the  credit  of  the  tesscl  itself,  the  solrency 
or  retponsibQity  of  the  eontracting  party  being  unknown,  and  his 
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residence  being  bcjond  tho  temkarutl  jnriadiotimi  of  Um  conrtt  «f 
the  country  where  the  eopplies  are  fnmiehed.  And  fnrtbcr,  as  the 
charterer,  and  not  the  general  owner,  is  pereonallj  responsible  for 
the  suppHee,  it  is  his  lolreney  and  residence  that  are  alone  to  be 
regarded.  It  is  therefore  conndered  hj  this  court,  thai  the  dedsion 
of  the  District  Coort  on  this  point  is  eorrect;  thnt  under  n  full 
charter-party,  the  residence  of  the  charterers,  quo^  all  eontracts 
for  supplies  of  the  kind  named,  during  its  continuance,  is  the  home 
port  of  the  TeeseL  The  libellants  had,  therefore,  no  maritime  lien 
when  their  libel  was  filed  in  this  case.  The  Missouri  statute  had 
gircn  them  a  local  lien,  which,  still  existing,  would  be  enforced  in 
admiralty;  but  that  lien  was  extinguished  by  the  proceedings, 
under  that  statute,  in  the  Court  of  Common  Pleas*  They  did  not 
prosecute  their  claim  before  that  court,  according  to  the  stntute, 
against  the  fund's  arising  from  the  judicial  sale  of  the  reesel ;  and, 
by  the  terms  of  the  Missouri  act,  said  sale  dirested  all  local  liens 
created  by  the  act,  and  the  purchaser  (who  is  the  claimant  here) 
took  the  Teasel,  discharged  of  all  Missouri  liens.  ^  When  any  boat 
or  Tessel  shall  be  sold,  under  the  elerenth  section  of  this  act,  the 
oiBcer  making  the  sale  shall  execute  to  the  purchaser  a  bill  of  sale 
therefor,  and  auoh  boat  or  Teasel  shall,  in  the  hands  of  the  purchaser 
and  his  assigns,  be  free  from  and  dischnrged  from  all  prerions  liens 
and  claims  under  this  act.**  (Section  18,  of  the  Missouri  **Aot  ooa* 
corning  Boats  and  Vessels,"  approred  March  26th,  1846.) 

In  the  case  of  the  Ambassador,  the  owner  resided  in  Newport, 
Ken  tacky,  oppoeite  Cincinnati,  Ohio,  where  the  bont  was  enrolled. 
He  was  an  officer  on  the  boat,  and  transacted  the  business  of  tho 
boat  in  Cincinnati.  Cincinnati  was  the  port  nearest  his  residenco^* 
the  place  where  he  was  to  be  found  for  business  purposes.  Newport 
is  substantially  suburban,  for  business  transactions,  to  Cindnanti ; 
and  although  in  different  States,  separated  from  each  other  by  tho 
Ohio  river,  they  are  so  intimately  connected  in  maritime  or  oon- 
mercial  matters,  as  to  constitute  one  port  within  the  maritiao  rale 
goreming  the  chnracter  of  a  Tessel.  The  solreney  of  the  owner  may 
be  presumed  to  be  ss  well  known  at  his  plaoe  of  bnsinees  as  on  the 
other  side  of  the  feny,  and  he  wss  constantly,  or  alnosl  dnilyi 
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Within  tbe  temtorial  jnrisdietion  of  the  Ohio  eovrtt.  The  general 
role,  thai  the  porta  of  one  State  are  foreign  to  the  ports  of  all  other 
States,  must  not  be  held  to  mean  that  K  port  6n  one  side  of  a  river 
which  u  the  diTiding  line  of  two  States^  is  necessarilj  HoBited  in  its 
extent,  and  for  all  parposes,  to  the  side  of  the  river  where  the  main 
bvsincss  of  the  port  is  done ;  for  it  frcquentlj  happens,  that  the 
port  nearest  to  the  owner  is  in  another  State ;  and  bj  the  collection 
and  enrollment  laws  of  the  United  States,  the  business  of  the  boat, 
under  those  laws,  most  be  transacted  at  the  custom  house  of  said 
nearest  port ;  that,  for  all  port  purposes,  under  the  United  States 
statutes,  said  nearest  port  includes  the  residenee  of  the  owner;  that 
the  place  of  the  owner's  residence  and  of  his  business  are  substan- 
tially the  same,  and  are  included  within  the  true  meaning  of  the 
port  where  the  enrollment  is  made.  In  this  case,  the  evidence  would 
justify  the  conclusion,  perhaps,  that  the  residence  of  the  owner  was 
upon  the  boat ;  but  assuming  the  facts  to  be,  thai  Cincinnati  was 
his  place  of  business,  and  that  his  residence  was  on  t^e^posite 
side  of  thi  ferry,  inasmuch  as  the  enrollment  was  at  Cin^imiiiti,  and 
the  business,  both  of  the  boat  and  of  her  owners,  was  done  in  tha^ 
city,  and  as  Newport  is  substantially  a  suburb  of  Cincinnati,  the 
home  port  of  the  ressel  is  held  to  be  Cincinnati.  The  lien,  there- 
fore,  of  these  libellants,  if  they  hare  any,  must  be  by  force  of  the 
laws  of  Ohio.  By  those  laws  it  wss  essential  to  a  lien,  that  a  libel- 
lant's  demand  should  be  sworn  to  and  recorded,  within  four  months 
from  the  time  it  accrued.  (Swsn's  Revised  Statutes  of  Ohio,  pp. 
651,  et  seq.)  No  sworn  account  was  filed  by  them  for  record,  as 
required,  and  they  have  no  lien,  therefore,  under  the  Ohio  law. 
.  The  argument,  that  as  the  work  done  on  thn  vessel  added  to  her 
Tmlue,  and  thereby  benefited  both  the  owner  and  mortgagee,  and 
that,  pa  the  work  might  have  been  made  a  lien  on  the  vessel,  the 
ease  should  be  considered  as  falling  within  the  rule,  that  courts  of 
ndniralty  will  take  cognizance  of  demands  which,  in  their  inception, 
were  liens,  is  evidently  misapplied  here. 

Admiralty  courts  have  no  general  chancery  powers.  Dean  ts. 
J^efre,  2  Wood,  k  M.  89;  2  Curtis,  82;  11  Pet  176 ;  8  Howard, 
568;  Olcott's  Rep.  887;  8  Hassard,  129;  1  Vesey,  8r.,  154. 
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Thej  will  not  notice  tboelftims  of  gcnenl  erediton  of  the  ownerSi 
or  parties  in  mterett     Th§  Flora  FindUy^  1  Heii.  803.    Tbe 
vork  in  qneetion  wis  not  done  nl  the  instance  of  tbe  mortgagee, 
nor  was  there,  at  an/  time,  a  lien  therefor  npon  the  boat.    Tho 
mortgagee,  oat  of  possession,  wonld  not  hare  been  personallj  liable 
for  those  repairs,  even  if  made  in  a  foreign  port.    They  were  not 
ordered  bj  him,  and  Uiej  were  not  necessary  for  tho  preservation 
of  his  soeurity.    Melntyro  ts«  SeoU^  8  Johns.  159 ;  FkiR^  ts. 
Sedley^  1  Wash.  226;  Brooko  vs.  BotuUejf^  17  Pick.  441;  Lord 
vs.  FfirffUion,  9  N.  H.  880;  Birbeek  vs.   Tuektr,  2  Hall,  121. 
Tbe  propositions  already  dted  are  conclnsive  against  the  libel- 
lants  in  each  of  these  cases,  withont  considering  the  more  important 
question  presented  both  to  this  court  and  to  the  District  Court,  and 
ably  discussed  by  the  learned  judge  of  the  latter  court  in  his  pub- 
lished opinion.    But  as  there  are  other  cases  awaiting  the  deciaion 
of  that  question,  and  which  stand  upon  an  agreement  to  abide  the 
decision  of  these  cases  upon  the  effect  of  judimal  proceedings  and 
sales  of  vessels  by  the  State  courts  under  State  laws,  it  is  proper 
for  us  to  consider  that  subject  at  this  time.    To  understand  pro- 
perly the  Missouri  decisions  cited  in  argument,  reference  muat  be 
had  to  the  different  Missouri  statutes  under  which  these  dedsiona 
were  made.    The  act  of  1885  declares  that  **  every  boat  or  ressel 
used  in  navigating  the  waters  of  this  State  ohall  h4  liabUffirtt^  for 
all  debts  contracted,'*  4o.,  &c.,  and  that  ^  any  person  having  a 
demand  as  aforesaid,  instead  of  proceeding  for  the  recovery  thereof 
against  the  master,  owner,  agent  or  consignee  of  a  boat  or  yeeael, 
may,  at  his  option,  institute  suit  against  such  boat  or  vessel,  iy 
name,**    That  act  made  no  provisions  for  settling  or  marshalliog 
the  various  demands  recognised,  nor  .directing  any  other  than  the 
uiual  course  of  proceedings  upon  common  law  judgments,  ezoept 
that  tho  final  process  was  an  order  of  the  court  for  the  sale  of  the 
boat  or  vessel  for  the  judgment  and  costs.    It  required  that  order 
to  be  executed  and  returned  by  the  sheriff,  in  the  same  manner  nn 
executions.    When  a  suit  was  instituted  under  the  act,  a  warmnt 
for  the  arrest  of  the  boat  or  vessel  issued,  in  the  first  instance,  sMid 
the  sheriff  detained  the  boat  or  vessel  until  the  final  order  of  the 
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eonrt,  nnlest  sbe  tras  prcriouslj  diseharged  bj  giring  tbo  bond  pre- 
scribed therefor  bj  statute.  In  the  ease  of  IMynt  vs.  2%e  Sheriff 
of  St.  Loui$^  6  Mo.  Rep.  266,  it  waa  held  that  the  act  of  ISZii  gave 
DO  lien  upon  the  boat  A  rait  had  been  eommenoed  bj  attachment 
on  the  31st  daj  of  October,  1837,  against  the  owners  ef  that  boat,, 
and  the  boat  levied  npon,  according  to  the  provisiooi  of  the  attach- 
ment act.  Said  suit  iras  prosecuted  to  judgment.  On  the  11th  of 
November,  1837,  a  suit  was  instituted  against  the  boat,  by  name^ 
under  the  act  of  1885,  and  soon  thereafter  three  additional  suits 
vers  commenced  under  the  same  act,  in  all  of  which  judgments  were 
rendered  for  the  complainants.  The  boat  was  sold  under  an  order 
of  court,  granted  in  the  last  named  cases.  The  plaintiffs  in  the 
attachment  rait  claimed  the  proceeds  ef  said  sale,  and  the  eourt 
ordered  the  sheriff  to  pay  them  over  to  said  plaintiffs.  The 
Supreme  Court  of  Missouri  affirmed  the  decision  of  the  court  below, 
holding  that  the  act  of  1835  gave  no  lien  upon  the  boat  to  the 
creditor,  that  it  merely  provided  for  suits  against  boats,  by  namtf 
in  order  to  facilitate  the  eoUection  of  demands  enumerated  in  the 
statute^  and  the  levj  of  the  writ  of  attachment  fastened  a  lien  upon 
the  vessel,  which  must  bo  satisfied  out  of  the  proceeds  of  the  sale 
before  the  Judgments  rendered  in  the  other  suits. 

The  act  of  1885  was  amended  in  1839,  so  as  to  make  the  demands 
enumerated  a  lien  ;  but  no  provisions  were  made  for  settling  priori- 
ties  or  distributing  the  proceeds  of  the  sale  among  the  different  lien 
creditors.  In  the  Geft.  Brady  vs.  Buckly  f  Randolph^  0  Mo. 
658,  the  court  held  that  the  purchaser  at  the  sale  under  the  order 
of  tbo  court,  as  prorided  hj  the  boat  act,  took  her  discharged  of  all 
liens,  and  not  rabject  to  the  lien  demands  existing  prior  to  those 
upon  which  the  judgment  was  rendered,  and  that  prefcrenoo  was  to 
be  given  to  the  most  diligent.  A  similar  question  to  that  often  dis- 
cussed in  admiraltj  courts  was  presented  for  adjudication— -whether 
the  right  of  the  material  man  wasyvs  in  re  or  ju9  ad  rem.  If  the 
furnishing  of  rapplies  named  in  the  act  gave  a  lien  upon  the  boat, 
and  other  liens  subsequently  arose  under  tbo  same  act,  would  it  not 
follow  that  the  last  liens  were  subject  to  the  prior  ones?  As  nc 
proviskm  was  made  whereby  all  the  lien  creditors  could  be  cif 
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before  the  eo«rt,  when  ft  befti  vm  ordered  to  be  lold^  and  oonpelled 
te  litigftte  their  demendf  egftinat  the  prooeede  of  the  M)e— mnd  as 
the  etfttttte  wae  eileiit  oonoeraiag  priorities  sad  the  node  of  direst- 
ing  statatory  lieas— the  State  oonrts  were  neoeseariljr  embarrasied 
with  the  eoDflietiDg  rights  springing  from  that  iuperfeet  acL  The 
rale  was  adopted,  therefore,  that  a  jodioial  sale  under  said  act  dis- 
ehargod  all  prior  liens,  and  that  the  demands  of  those  who  first 
eommcneed  suit  were  entitled  to  preference,  or,  in  other  words,  that 
*'  prioritj  of  l&fj  inder  the  set,  and  not  of  time  when  the  reepecUre 
demands  seemed,  determined  the  right  of  preference.  In  the 
steamboat  CharUU*  ts.  Johrn  R.  ffammandf  9  Mo.  68,  it  was  ruled 
that  the  lien  gircn  by  the  statnte  was  independent  of  possession, 
and  that  whoever  pnrchassd  a  ressel  of  the  owners,  took  her  svbject 
to  all  existing  statutory  liens,  whether  he  had  notice  thereof  or  not. 

In  the  SUamboat  Raritan  ts.  J.  G.  Smith,  10  Mo.  Rep.  627, 
it  was  decided  that  the  classes  of  demands  mentioned  in  the  statute 
were  entitled  to  priority  according  to  their  respeetire  numbers. 
That  boat  had  been  sold  under  a  judgment  bad  on  a  demand  of  the 
first  class,  snd  the  question  for  adjudication  was,  whether  a  judicial 
sale  divested  sU  liens  of  the  same  and  of  inferior  dssses.  The 
court,  after  distinctly  stating  the  difficulties  presented  by  the  imper- 
fect provisions  of  the  act,  and  announotng  the  maritime  rules  in 
similar  cases,  decided  that  the  purchaser  took  the  ressel  free  from 
all  liens,  snd  added  the  remark,— ''It  should  be  borne  in  mind,  in 
considering  these  questions,  that  a  proceeding  m  nm  agaiaat  a  boat 
is  not  the  only  remedy  a  creditor  is  allowed  by  law.  He  may  sue 
those  who  were  owners  at  the  time  the  debt  was  contracted,  or  to 
whom  the  credit  was  giren."  It  was  also  held,  in  the  8teamb0€i 
Raritan  vs.  PeUard,  10  Mo.  688,  that  the  boat  act  did  not  extend 
**  to  contracts  not  made  in  this  State,  and  to  vesseb  not  empl<^ed 
in  the  narigable  waters  of  the  State." 

In  Finney  |f>  Xes  ts.  Th§  SUan^Mt  Fayitta^  10  Mo.  612,  the 
Supreme  Court  of  Missouri  had  before  them  a  question  broader 
than  the  interpretation  of  the  Missouri  statute  and  the  effect  of 
jnOicial  proceedings  under  it  In  that  case  the  complainant  had  a 
demand  agoinst  the  boat,  within  the  prorisions  of  the  Missouri  aet| 


BILL  k  cmnr  yt.  tdb  ooldbsi  oats.  28S 

mod  the  defence  was-*-tliAty  siibseqvent  to  the  date  of  the  Ust  ite« 
in  amid  demand,  eaid  boat  bad  been  aeticd  and  lold  under  a  eiaiilar 
act  of  Illinoia.  and  that  the  present  owner  beeaoM  the  pnrehater  at 
that  jttdieial  tale. 

It  was  contended  that,  by  the  sale  in  Illinoie,  all  prior  liens  exist* 
ing  under  the  Missouri  as  well  as  Illinois  statnte,  were  diTcstcdi 
nnd,  therefore,  the  complainant  could  not  proceed  against  the  boat, 
hff  namtM  A  demurrer  to  the  plea  was  OTerrnled  bj  the  court 
below,  and  the  ease  taken  to  the  Supreme  Court  on  a  writ  of  error, 
where  it  was  dedded  that  *'  this  case  is  similar  in  principle  to  that 
of  the  SUamboat  Raritan  ?s.  Smitkj  decided  at  the  present  term 
of  this  court.  It  was  there  determined  that  the  rules  of  the  mari- 
time law  were,  in  proceedings  agabst  steamboats,  to  goTcm,  when 
there  was  a  faUure  of  statutory  regulations.  Maritime  liens  in 
respect  to  the  mode  in  which  thej  maj  be  discharged,  vary  from 
other  liens.  A  judicial  sale  will  direst  them  in  whaterer  jurisdic- 
tion it  may  be  decreed." 

The  operation  of  the  boat  acts  of  1885  and  of  18B0,  and  also  of 
1845,  wore  held  in  the  case  of  No^t  ts.  SttatnbMU  St.  Anthomy^ 
12  Mo.  201;  TwUekeU  ts.  Tht  Mi99ouri,  12  Mo.  412;  FUk  ts. 
Th€  FartH  CYy,  18  Mo.  587;  and  Jam€9  ts.  TAs  Pawn^e^  19 
Mo.  517 ;  to  be  as  adjudicated  in  the  prior  ease  of  the  RarUan  ts. 
PcUard^  10  Mo,  588,  tis  :  not  to  embrace  contracts  made  out  of 
the  State,  or  to  extend  to  boats  not  used  in  narigating  the  waters 
of  the  Sute. 

By  the  Missouri  statute  of  1845,  the  defects  of  p^ior  acts  were 
remedied  to  some  extent  That  statute  expressly  declared  the  rule 
of  priorities,  and  proTided  for  bringing  in  all  lien  creditors  named 
in  the  act,  to  assert  their  rights  to  a  distributire  share  of  the  pro* 
eeedt  of  the  judicial  sale  of  the  boat.  In  The  Sea  Bird  ts. 
BtekUr^  12  Mo.  569,  the  defence  to  a  suit  under  the  boat  act  was, 
that  subsequent  to  the  accruing  of  the  demand  sued  on,  the  boat 
had  been  sold  under  judicial  proceedings  in  Louisiana,  according  te 
the  proTiMons  of  the  statutes  of  that  State.  It  was  held,  that  the 
judicial  sale  in  question  did  not  direst  the  complainant's  lien  under 
the  Missouri  act.    The  court  adhered  to  its  former  decision,  how- 
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erer,  ''that  a  jvdicial  sale  under  our  law  m  it  aov  standi,  or  under 
the  law  of  a  sister  State  of  a  similar  character,  would  eonrej  a 
title  clear  of  all  prior  liens,  there  can  he  bo  qneetioA  ;*'  and  then 
distingaished  the  judicial  sale  in  Louisiani^  from  jndicial  sales  nnder 
statutes  similar  to  those  of  Missouri  and  Illinois.  It  sajs:  *'But 
if  we  earrj  the  principle  further,  and  hold  that  a  sale  in  Lonisiana 
in  an  ordinary  suit  bj  attachment,  under  laws  which  make  no  pro- 
Tision  for  the  application  of  the  proceeds  of  such  sale  to  the  pay* 
mcnt  of  anj  debt,  other  than  the  one  upon  whieh  the  suit  was 
founded,  and  in  the  enforcement  of  which  the  sale  was  made,  we 
destroy  the  rights  of  our  eitiaens  who  are  creditors."  *  *  *  «  The 
doctrines  of  the  maritime  law  in  relation  to  judieial  sales  of  libelled 
resneU,  are  an  exception  to  ^neral  principles.  The  exception  is 
founded  not  only  on  principles  of  public  policy,  but  is  entirely  eon* 
sistcnt  with  the  most  rigid  justice.  Such  sales  are  not  made  for 
the  benefit  of  any  particular  creditor,  but  for  the  benefit  of  all  per* 
sons  interested.  ProTisioU  is  made  Ibr  the  distribntion  of  the 
proceeds,  pro  raia^  among  all  who  will  oone  forward  and  establish 
their  claims  within  a  given  time.  The  proceeding  is  entirely  in 
rem,  and  all  Uie  world  are  bound  by  it  But  what  analogy  i>  there 
between  sueh  a  sale  as  this  and  an  ordinary  sale  under  an  ordinary 
execution  T  Such  exeeutions  are  solely  for  the  benefit  of  the  party 
plaintiff,  and  can  only  operate  upon  the  title  of  the  defendant.  A 
sale  under  these  merely  oonToys  the  title  of  the  defendant  in  exe* 
cation.  The  liens  of  strangers  are  not  divested.  If  it  were  so, 
their  rights  must  be  divested  by  a  proceeding  to  which  they  are  not 
parties,  of  whieh  they  have  no  notice,  and  in  the  benefits  of  which 
thoy  could  not  participate,  if  they  did  have  notice.  We  dp  not 
understand,  therefore,  that  the  prior  decisions  of  this  court  are 
designed  to  embrace  all  judicial  sales,  but  only  such  as  are  made 
here  or  elsewheru,  under  proceedings  analogous  to  those  of  Courts 
of  Admiralty,  in  whieh  any  number  of  claimants  may  unite  in 
libelling  a  vessel;  and  in  the  benefits  of  whieh  not  only  these 
eUimants  but  all  others  who  choose,  may  partioipate.'*  So  in  tho 
case  of  RUUr  ts.  BUamboai  Jamutown^  28  Mo.  848,  a  similar 
view  of  the  Louisiana  sUtutes  is  taken,  and  the  eases  of  the  Sea 


BILL  k  OOim  n,  THE  GOLDEN  GATE.  285 

Bird  Ts.  BeeJUer,  and  also  of  tbe  Baritan  ts.  Smithy  and  of  IVti* 
ncy  f  Lt€  ¥■•  Tk€  FayetUf  aro  eommoiited  upon  and  approved. 
Tho  courl  Mjt,  that  in  ilio  last  two  eases,  *'  tbe  proceedings  were 
against  the  boat,  vere  in  r§m^  and  a  judicial  sale,  in  such  proceed* 
logs,  passed  the  boat  to  tho  parcbaser,  discharged  from  all  liens 
created  by  law.  In  tho  caso  of  the  Sea  Bird  the  proceedings  were 
not  alone  against  tho  boat;  they  were  not  in  rem;  they  were 
against  tho  boat  and  owners  of  tho  boat.  They  were  not  such 
proceedinga  aa  admiralty  courts  use  against  tcssoIsi  and  therefore 
Bot  to  bo  controlled  by  tho  mlet  of  such  courts." 

These  Missouri  decisions  haTC  been  succinctly  stated,  in  order 
that  tho  difficulties  which  they  recognize  may  be  more  distinctly 
seen.  Independent  of  the.  embarrassments  arising  from  defective 
legislation  en  the  subject  prior  to  1845,  tho  learned  judges  who 
deliTcred  the  opinions  cited,  refer  to  tho  necessity  of  Applying  the 
just  rules  of  admiralty,  in  order  that  the  rights  of  all  persons  inte- 
rested may  be  duly  respected.  A  careful  examination  of  tho 
Lonbiana  Acts,  and  of  the  decisions  of  the  Louisiana  courts,  it  is 
apprehended,  will  show  that  they  are  as  brosd  in  their  operation, 
and  aa  careful  of  the  rights  and  interests  of  all  concerned  in  the 
boat  or  Tcssel,  as  either  the  Blinots  or  Missouri  Acts,  and  as  analo- 
gous to  proceedings  tM  rem*  The  ** privilege**  referred  to  in  the 
Lontsiana  Code,  and  tho  eommeneemont  by  "  bttaohment  with  the 
right  of  btenrention,"  is  the  creation  of  a  *'lien  on  tho  price,"  with 
the  right  to  proceed  by  seising  the  Tossel  in  the  first  instance ; 
other  parties  in  interest  being  permitted  to  interrene  for  the  pro- 
ceeds of  the  sale.  Although  the  technical  terms  used  are  borrowed 
from  tho  oItiI  law,  the  proceedings  are  almost  precisely  the  same 
as  in  tho  Missouri  eonrls.  (Arts.  8204,  2748,  2804,  8409,  8500, 
of  the  Louieiana  Code^  and  cases  of  Pejfroux  etalju,  Faiton,  7 
Pet  824 ;  Taekard  vs.  The  Louiea,  2  Wood,  k  M.  49 ;  LeUnd  ts. 
The  Med^a,  ib.  98;  Ahat  ts.  Kartique  «f  at,  8  La.  Rep.  190; 
Shirlg  n.  Fabriquef  15  htu  Rep.  140;  Terrjf  n.  Terry t  10  La. 
Rep.  79;  Lee  ts.  Otediure^  8  Am.  La.  Reg.  509 ;  iSboM  ts.  Otf. 
iitors,  8  ib.  40.)  If  a  judicial  sale  under  the  Missouri  Acts  diTest 
•U  liOBii  thoB  a  jttdieial  sale  udef  the  aqvally  Ub«ral  proie^dingi 
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in  i1i0  eovrts  of  LoniiiMW  tbovld  li»?«  the  Mat  •ftot  Then  b 
no  difforenoe  in  prinoipio ;  and  nothing  in  Iho  natnro  of  tho  prnetioo 
requiroi  n  diflaroni  nilo.  Tbe  news  to  oloorlj  nnd  oorreotlj  stnfeed 
bjr  the  finpreme  Coort  of  Uitsonri  in  tho  S$a  Bird  onto  woald,  if 
nppliod  to  tho  judicial  proooodings  undor  the  Miaeoari  Boot  Act* 
(u  limited  in  their  operation  to  oontnota  mode  in  the  State,)  lead 
to  the  logieal  eonolotion,  that  at  leaet  ench  lien  demands  ae  are  not 
eogniiable  in  the  State  oourte,  are  not  diroetod  hj  the 
aale.  If  an  Illinois  eredttor  cannot  intenrene  upon  an  Illiaoia 
tract,  vhioh,  according  to  the  to  loei  k  a  lien,  and  eo  vith  lien 
creditors  in  other  States,  how  can  the  prooeedinge  in  the  Uieeonri 
courts  nnder  the  Missouri  Act  he  considered  prooeedinge  sirietl/ 
tn  rem,  or  as  haring  the  force  of  admtraltj  sales,  within  the  ndmi- 
rattj  principles  recognised  and  defined  in  the  case  of  the  &« 
Bird  f 

A  Loobiana  creditor  is  not  permitted  to  interrene,  if  he  desires 
to  do  so,  nor  anj  creditor,  except  those  presenting  Missonri  con- 
tracts. A  proceeding  tn  rtm  is  ^for  the  benefit  of  all  interested"— 
all  may  eome  and  establish  their  claim  to  a  distribntiTe  share  of  the 
common  fund — and,  therefore,  **it  b  entirely  oonsbtent  with  the 
most  rigid  justice,"  and  **  ell  the  world  b  bound  by  it"  If  those 
in  interest  do  not  choose  to  mterrene  for  their  share  of  the  proceeds, 
their  refusal  or  neglect  should  not  affeet  the  title  of  the  parchaser 
who  has  given  full  Talue  for  the  vessel.  But  it  b  equally  importanl 
that  the  court  which  exercises  such  powers,  should  have  the  reqaisite 
jurisdiotion — that  it  should  not  be  a  local  eonrt,  restricted  in  its 
action  by  local  statutes,  and  goremed  by  mles  utterly  suhTemiTe 
of  the  well-iettled  maxims  of  maritime  jnrbpmdenoe.  It  ahonld 
not  be  compelled  to  ignore  the  rights  of  all  persons,  sare  thoee  of 
its  own  locality,  and  to  give  to  home  creditors  exotosiTC  priTilegee— 
denying  the  liens  whioh  have  grown  up  elsewhere  than  within  the 
territorial  limits  of  the  State^if  it  undertakes  to  enforce  maritiase 
Uens,  and  to  be  goTomed  by  admiralty  principles.  The  deuamids 
of  foreign  material  men  and  oreditora  are  liens  by  the  maritime  law, 
within  the  rule  of  necessity,  but  not  the  claims  of  dom^tb  oreditorn. 
SPib<7eii.£^inAA,4Wh.448;liPet.l76;  FndidltLyn.  MU^ 
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19  How.  859.  Bj  tbe  decisions  of  the  SvpreoM  Court  of  Misioari 
Qpoa  the  boit  statate,  deroandi  in  the  home  port  are  enforced  te 
the  exclosion  of  all  foreign  demands ;  thns  reverting  the  maritime 
mle  ss  laid  down  bj  the  United  States  Supreme  Coart,  or  going 
eren  hejond  n  mere  reversal ;  for  in  the  admiraltj  eovrtt  of  this 
coantry,  loeml  liens  are  recognised  and  enforced.  If  the  doctrine 
of  tbe  Missonri  cases  obtains  in  State  coarts,  the  aecessarjr  conse* 
qvence  most  be,  that  each  State  will  disregard  the  riglile  of  the 
dtixene  of  all  other  States,  and  the  adjudications  of  other  State 
tribunals,  and  a  perpetaal  conflict  will  exist  concerning  boats  and 
Teasels  emplojed  in  the  coasting  trade,  or  npon  onr  large  western 
riTers.  Each  State  wilt  enforce,  through  its  own  tribunals,  its  own 
local  liens  in  faror  of  its  own  citisens,  and  will  disregard  the  liens 
nnd  rights  of  the  citisens  of  all  other  States.  If  tbe  judicial  sale 
ander  tho  order  of  a  State  court,  divests  all  liens,  whether  given  hj 
the  general  maritime  law,  or  bj  common  law,  or  bj  local  statutes, 
and  foreign  creditors  are  prohibited  from  intervening;  then  the 
same  difficulties,  conflicts  and  injuries  to  commerce  will  be  repro- 
dneed,  which  the  grant  of  exclusive  jurisdiction  to  the  federal 
eourts  wss  expressly  designed  to  prevent  Constitution  of  the 
United  States,  Art  III,  Sect  2. 

Bat  the  Missouri  decisions,  fairly  construed,  perhaps,  do  not 
coT^r  **  maritime  liens."  Tbey  interpret  the  Missouri  statute,  and 
declare  the  effect  of  a  judicial  sale  under  it,  and  also  give  the  same 
effect  to  other  State  statutes  of  a  similar  character.  Although  thej 
look  to  the  proceedings  and  principles  of  general  maritime  jurispru- 
dence for  analogies  to  guide  in  the  Interpretation  and  administration 
of  the  local  law  concerning  yessels,  and  hold  that  local  liens  are 
diTided  by  judicial  proceedings  under  the  local  statutes;  th^  eannot 
be  considered  as  maintaining  the  doctrine  that  their  decisions  have 
the  force  and  effect  of  admiralty  decrees.  In4eed,  the  opinion  in 
the  Sm  Bird  case  clearly  recognises  the  distinotion.  The  Missouri 
Boat  Aet,  and  the  similar  statutes  of  other  States,  are  not  designed 
to  confer  upon  the  respective  State  courts  jurisdiction  in  admiralty, 
to  make  the  prooeediugs  under  them  proceedbgs  properly  m 
They  nre  ftot  proceedings  m  nm,  any  more  than  the  local 
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proceodingi  in  toiu  bj  fttUebment ;  althougli  the/  maVo  proviuons 
for  tlio  rights  of  otbor  oroditort  bcudet  Uio  ono  who  institatM  the 
suit  and  caoMt  the  aoisare  of  the  TeiioL  Sirietl/  considerodf  there 
are  no  laiti  in  r^Mf  eieepi  admiralty  anitii  and  no  eoarta  hare 
admiralt/  jwriadiotion,  or  jnriadtotion  otriotijr  tii  rtm^  ezeopt  federal 
oourtf. 

If  the  Miiaoari  itatuto  ia  to  bo  oonatmod  aa  designed  to  eat  off 
all  maritime  lions,  or  OTon  those  il  oxpresslj  reeogniaos,  it  woald 
oortainly  bo  inoperatiTO  to  do  so.  Dvt  as  it  has  boon  held  to  be 
exdusiTely  **  intra-territoriar*  in  ita  operation,  it  is  ovidcntlj  ia* 
tondod  to  giTo  a  lien  to  material  men  and  otbera  at  the  home  port, 
and  to  provide  a  speedier  and  more  effioactooa  remedy  for  home 
erodjtors.  Many  of  the  creditors  embraced  within  its  terms  hare 
liens  by  the  general  maritime  law,  independent  of  the  atatnte,  which 
ooiild  be  enforced  in  admiralty  courts.  They  are  also  permitted 
to  proseoQte  their  demands,  and  to  interrene,  in  the  State  coorts ; 
and  to  that  extent,  hare  an  additional  remedy.  That  cnmulatiTe 
or  statutory  remedy  is  limited,  howoTor,  by  the  terms  of  the  act  of 
1845,  to  aiz  months  for  material  men,  and  to  three  months  for 
seamen ;  the  latter  class  of  creditors  beiog  permitted  to  sue  for  only 
two  months'  wages,  and  required  to  bring  suit  within  thirty  days 
after  the  termination  of  the  contract.  Their  common  law  remedy, 
it  is  presumed,  still  remains.  The  domestic  creditor  of  a  home 
Teasel  eannot,  under  that  statute,  proceed  directly  against  the  boat 
after  the  expiration  of  aix  months,  nor  does  his  lien  continue  for  a> 
longer  period ;  yet  his  cause  of  action,  in  the  ordinary  form,  still 
remains  unimpaired  against  the  owners  and  parties  to  the  contract . 
His  statutory  right  to  proceed  under  that  act,  and  the  lien  giren  by 
it,  are  further  limited  by  the  proceedings  and  judicial  sale  authcriaed 
by  its  terms.  After  a  Judicial  sale  by  order  of  the  State  court 
under  the  provisions  of  that  statute,  all  prior  liens  creaUd  by  the- 
act  itself,  together  with  looal  liens,  and  all  right  to  proceed  against 
the  boat  dir^eUy  for  prior  demands  In  th^  local  court  are  divested. 
The  remedy  thus  given  does  not  oust  the  federal  courts  of  their 
exclusive  jnrisdictiooi  nor  necessarily  interfere,  therewiUi.  The« 
StoU  preceedings  «r«.  net  strictly  er  properly,  proceediligs.  in 
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admiralty,  or  tn  rem^  althovgh  tbe  8ute  eonrti  refer  to  tbe  latter 
for  aDalogifs  to  gnido  tbem,  and  for  prtDcipIci  to  determine  the 
righta  of  the  partiea  and  the  interpretation  and  obligation  of  tbe 
•entraeta  nado  for  the  boat  As  MtSBonri  creditors  having  mari- 
time liena,  are  permitted  to  vse  that  itatatorj  remedy,  the  nature 
of  their  demands  mnat  be  ascertained  hy  the  mles  of  maritime 
jnrispmdence.  In  a  snit  bj  foreign  attachment,  or  bj  tbe  Attach- 
ment Act  of  Miasonri,  the  property  of  the  debtor  is  seised  in  the 
first  instance,  nnd  tbe  \erj  fiies  a  lien ;  jet  a  sale  of  tbe  property, 
cither  pendente  Ute  or  after  6nal  judgment,  passes  to  the  purchaser 
only  tbe  title  of  tbe  defendant,  sabject  to  all  prior  incumbrances. 
The  ineambrancer  may,  in  certain  cases,  interrene  for  the  protection 
of  his  rights ;  bnt  the  proeeedings  in  the  attachment  snit  are  not 
properly  m  rem,  although  inaccurately  so  called— tbe  purchaser 
fteqnirea  no  greater  rights  to  or  in  tbe  property  than  the  attachment 
debtor  bad  nt  the  time.  80  under  tbe  Missouri  Boat  Act,  the 
jodicial  aale  passes  to  tbe  purchaser  only  the  title  of  the  omen, 
diTosted  of  all  eommon  law  and  atatutory  liens  of  Missouri,  but 
•sibjeet  to  all  liens  existing  by  maritime  law  and  fixed  by  the  laws 
of  other  States.  Missouri  has  an  undoubted  right  to  determine 
whnt  liens,  other  than  maritime,  shall  or  shall  not  be  recognised 
with  reference  to  chattels  or  chattel-interests  within  her  territorial 
j«rio«lietioQ,  and  what  demands  shall  be  made  to  operate  as  a  lien 
opoo  such  property ;  but  she  cannot  legislate  so  as  to  oust  or  impair 
tbo  exelasi?e  federal  jurisdiction 'in  admiralty,  or  to  direst  rights 
mooted  under  that  jurisdiction.  8he  cannot  legnlate  for  States 
bo/ond  her  territorial  jurisdiction,  nor  for  chattels  or  other  property 
beyond  her  limits. 

Illinois,  Kentucky,  Louisiana,  and  every  other  Stnte,  hare  the 
Mmo  powers  as  Missouri,  and  are  under  no  greater  or  less  federal 
reotrietiona,  end  may  also  enact  laws  to  operate  upon  all  chattels 
and  re«l  estate  within  their  jurisdictions  respectively.  Ko  one 
gioto  ean  legislate  for  another,  or  determine  what  property  laws  1 
ahmll  be  operative  in  other  States.  Hence  the  courts  of  each  State  < 
aro  governed  by  ita  legislation,  both  in  determining  the  effect  of 
traaionctione  or  agreements  within  the  State,  and  in  ^forcing  itS: 
19 
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•UtutCA.  They  procood  aeeording  to  tlM  locftl  Isva,  in  wch  catcv, 
mnd  niAj  or  m^j  no^  m  tlie  local  lysten  or  poliojr  clirocU,  permit, 
b/  comity,  tlio  local  laws  of  oilier  Sutea  to  bo  cnfurocd  tkroogh 
their  agenejr.  If  ao/  oitiicn  of  Misaoari  hM  a  maritimo  lien, 
enforceable  in  the  federal  courts,  and  the  State  enacta  that,  tn  ai/Ji* 
tien  to  tlio  federal  and  to  the  former  common  law  rcmedj,  the  demand 
ma/  be  recorered  in  a  more  expeditious  mode  provided  therefor  by 
statute,  there  is  no  necessary  conflict  or  interference  with  federal 
jurisdiction  in  admiralty,  whether  the  additional  mode  of  proceeding 
be  under  boat  acts,  or  attachment  laws,  or  through  summary  and 
amended  forms  of  proceeding  by  execution  under  judgments  in 
aaaumpftit,  or  debt  or  coTenant.  The  additional  facility  b  not  a 
negation  of  admiralty  jurisdiction,  nor  an  infringement  upon  it. 
The  purchaaer  under  such  judicial  proceedings,  knowa  that  he  takes 
CMfM  onere,  and  no  one  is  injured.  Uo  can  acquire  no  better  title 
tlian  the  defendant  had  and  the  State  can  give.  The  State  has 
made  Jicna,  and  provided  for  their  extinguishment,  with  a  due  regard 
for  the  rights  of  all  under  the  statute.  The  power  to  create  has 
been  exercised,  also,  the  power  to  limit.  It  hM  acted  tbereb  within 
the  clear  range  of  ita  powers  over  the  subject  matter,  and  it  cannot 
act  beyond.  If  any  one  of  its  citisens,  having  a  maritime  lien, 
elects  to  recover  his  demand  through  the  peculiar  statutory  pro- 
ceeding, there  is  no  more  valid  reason  for  holding  that  he  sliould 
not  be  permitted  to  do  so,  or  that  the  whole  proceeding  is  void  for 
want  of  jurisdiction  as  being  within  the  exclusive  cognisance  of  the 
admiralty  courts,  than  there  would  be  for  pronouncbg  the  concur- 
rent remedy  at  common  law,  by  assumpsit,  replevin  or  detinue,  or 
by  attachment  process,  as  not  within  the  saving  clause  of  the  ninth 
section  of  the  judiciary  act ;  1  U.  S.  Sututes  at  Large,  78.  The 
moment  the  demand  is  satisfied,  either  on  execution  or  by  voluntary 
payment,  the  lien  is  at  an  end,  however  created.  Hence,  if  a  libel- 
lant  has  a  demand  against  a  Missouri  boat,  which  is  not  a  maritime 
lien,  but  merely  a  lien  created  by  the  Missouri  statute,  he  cannot 
enforce  the  same  in  an  admiralty  court  against  the  boat  in  the  hands 
of  a  purchaser  under  a  judicial  sale  ordered  by  a  Missouri  court, 
to  the  boat  act  of  1845,  if  his  demand  accrued  prior  to 
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laid  Bale.  If  he  had  a  maritime  lien,  cognitable  hj  the  State  eonrt, 
he  might  proceed  in  that  eonrt  or  in  the  admiraltj  eoort,  at  his 
option.  If  he  did  not  appear  in  the  State  eonrt  and  ])rocnre  aatit* 
faelion  of  his  demand,  the  proceedings  there  eonstitnte  no  bar  to 
his  rccorery  here,  nor  does  the  judicial  sale  bj  the  order  of  the 
State  court  divest  his  lien  npon  the  tcsscI.  He  had  an  nndcnbted 
right  to  pnrsne  his  clear  remedy  in  admiralty,  or  hit  other  and  eon- 
enrrcnt  remedy  nt  common  law,  or  in  the  State  eenrts.  The  fede- 
ral courts  baring  ezelasiTe  jnrisdiction  in  **  all  cases  of  admiralty 
and  maritime  jurisdiction,"  can  alone  pass,  by  a  judicial  sale  in 
admiralty,  n  title  to  a  Teasel  free  from  all  liens.  Courts  of  common 
law  cannot  proceed  tn  rem,  but  have  concurrent  jurisdiction  by 
common  law  proceedings.  Brevour  vs.  The  Fair  Amfriean^  1  F^t. 
Ad.  Rep.  92;  2  Brock.  180;  O'Callaghan  ts<  Rifftf,  5  Am.  Law 
Reg.  189;  Oeneite  CAtV/rs.  FHzhvgh^  12  IIow.  468;  Waring  rs. 
Clarke^  5  Uow.  441 ;  6  IIow.  .344 ;  7  IIow.  729 ;  1  Kent,  877 ; 
2>e  Xorie  ts.  Boi^  2  Qall.  47G ;  Sch  TTaee,  2  Paine,  181 ;  DavtVt 
Ts.  New  Brig,  Gilpin,  478;  Ballet  vs.  JVerten,  14  John.  278; 
Pereital  ts.  lliekeff,  18  John.  257. 

The  difficulties  urged  upon  our  nttention  with  respect  to  local 
liens  and  the  proceedings  in  State  courts  to  enforce  them,  and  the 
embarrassments  arising  therefrom  under  the  decisions  in  admiralty, 
present  Tcry  gruTo  questions ;  and  were  these  decisions  liow  open 
for  reriew  here,  it  might  be  importsnt  to  consider  the  whole  subject, 
■o  ns  to  arriTe  at  some  result  which  would  .obviate,  as  far  as  possi- 
ble, the  real  or  apparent  confliot  The  boat  act  of  Missouri  and 
the  proceedings  under  it  are,  by  rirtue  of  the  undoubted  authority. 
of  the  Stnte  to  legislate  with  regard  to  common  law  rights  and 
interests  in  chattels,  within  her  territorial  jurisdiction.  It  may  be 
n  difficult  task  toreconoile  the  recognition  of  a  lien,  not  maritime, 
M  enforocable  in  admiralty  against  the  Tessel  itself,  with  the  ezolu- 
nre  jurisdiction  of  admiralty  courts  that  Is,  that  they  may  pro- 
ceed, in  the  first  instance,  to  enforce  a  mere  local  lien,  by  adjndi- 
eniiiig  the  demand  and  decreeing  the  condemnation  and  sale  of  the 
Tcssel,  ao  that  said  sale  shall  pass  a  title  free  from  all  liens  and 
inenmbrances  whatsocTer ;  and  thus  draw  within  their  jurisdietion 
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the  AfljodicAtum  of  aU  eommoo  Uw  demands  for  which  m  local  lien 
Bujr  he  given  hj  any  SiatOi  and  impart  to  those  liens  such  force 
and  efeet  as  belong  solely  to  maritime  liens.  If  the  local  law  can 
erMt4  a  lien,  and  provide  the  mode  of  enforcing  and  divesting  it, 
vhjr  should  not  all  proceedings  bj  virtBe  of  that  local  act  be  con- 
fined to  the  local  tribunals  T  The  power  to  ereate  the  lien  results 
from  the  power  to  prescribe  rules  for  the  transfer^  mortgage,  &Cy 
of  chattels— a  power  equal,  in  all  respects,  to  that  over  real  estate 
within  the  same  territorial  limits.  Treating  ayeesel  ss  the  oommon 
law  treats  it— merely  as  a  chattel— and  then  eonsidering  its  migra- 
tory character,  and  that  its  owners  are  often  non-residents,  the  State 
of  Missouri  hM  deemed  it  expedient  to  fasten  liens  upon  it,  in  favor 
of  its  own  citisens,  who  furnish  moncj,  repairs,  Ac,  to  enable  the 
ressel  to  proeecute  her  voyages.  In  so  doing,  it  acts  upon  the  ves- 
sel only  from  the  common  law  point  of  view,  as  an  ordinary  chattel. 
It  has  no  power  to  treat  it  as  the  admiralty  courts  do,  or  to  divest 
maritime  liens.  It  can  divest  the  liens  of  its  &wm  creation^  and 
none  other.  Its  courts  act  just  as  courts  of  equity  do  with  part- 
nership assets  in  the  hands  of  a  reoeiver,  or  in  marshalling  equities 
under  a  creditor's  bill  to  funds  in  court ;  where  the  purchaser  of  the 
property,  sold  under  the  order  or  decree,  takes  no  better  title  than 
the  respondents  could  give.  The  boat  aot  of  1845  provides  for 
marshalling  its  local  liens  and  the  enumerated  maritime  liens,  and 
requires  these  holding  the  local  and  other  liens  to  come  in  and 
share,  according  to  their  recognised  rights,  the  fund  in  court  arising 
from  the  sale  cum  ofurc  The  local  Hens  are  divested,  and  those 
having  them  are  required  to  pursue  the  fund  in  court,  or  be  remit- 
ted to  their  common  law  actions  sgainst  the  parties.  Those  having 
liens  under  the  maritime  law,  of  the  description  named  in  the  act, 
may  also  pursue  their  demand  against  the  fund,  and  take  their  dis- 
tributive share,  according  to  the  rules  there  prescribed;  or  they 
may  elect  to  follow  their  remedies  at  oommon  law  or  in  admiralty. 
To  the  extent  that  they  receive  satisfactioQ  of  their  demands 
under  the  statutory  proceeding,  their  liens  ia  admiralty,  and 
their  rights  at  common  law,  are  extinguished;  but  no  further. 
Because  they  are  permitted  to  preeeeute  their  demaads  in  the  Stale 
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eovrtay  thcj  are  not  preelvded  from  enforcing  them  alfo  in  adni* 
rtltjr,  or  from  instituting  the  ordintrj  aetione  therefor  at  oom* 
non  law.  Bnt  if  the  ^liseovri  eitiien,  who  holds  a  maritime  lien 
which  falls  within  the  terms  of  that  act,  does  not  ehooee  to  pnrsno 
it  in  the  State  eonrt,  his  lien  b  not  diverted  hy  the  sale,  notwith- 
standing the  thirteenth  section,  which  declares  that  **  soeh  hoat  or 
ressel  shall,  in  the  hands  of  the  purchaser  and  his  assigns,  he 
free  and  discharged  from  all  preirioQS  liens  and  claims  mndgr  this 
act.'* 

The  language  of  the  stiitnte  Is  precise,  and  presents  no  conflict; 
for  the  liens  under  the  maritime  law  are  not  properlj  liens  **  under," 
or  treated  bjf^  that  act.    But  how  is  it  with  a  creditor  having  a 
maritime  lien,  who  proceeds  in  aecordanee  with  that  act,  being  the 
only  partj  who  obtains  judgment  under  which  a  sale  b  ordered, 
when  the  fund  arising  from  the  sale  b  not  sufficient  to  latisfjr  hb 
demand  T    Shall  he  subsequently  pursue  the  vessel,  for  the  unsatit- 
flcd  portion  of  hb  demand,  in  admiraltj,  and  procure  a  condemna- 
tion and  a  new  sale  against  the  purchaser  at  the  former  sale  7    Or, 
if  the  funds  derived  from  the  former  sale  are  sufficient  to  satisfy  hb 
demand,  and,  under  the  subsequent  proceedings  in  the  State  court, 
the  same  b  distributed  among  those  having  priority  bj  the  statnt  e 
or  nere  local  liens,  b  hb  demand  to  be  considered  as  satbfied 
or  unsatisfied  in  admiralty,  and  the  boat  again  seiied  in  the 
hands  of  the  purchaser,  for  the  same  demand  upon  a  judgment 
for  which  the  former  salA  wm  ordered?    The  priorities  named  in 
the  Vissottri  net,  are  not  those  recognised  in  admiralty ;  and,  no 
doabt,  it  frequently  happens,  that  those  who  have  merely  local  liens 
eihatwt  the  fund,  when  maritime  liens  are  actually  before  the  court. 
So  tbe  ereditor  having  a  local  lien,  may  proceed  by  the  ordinary 
aeUons  at  eommon  law,  or  as  prescribed  by  the  boat  act,  or  in  admi* 
ralty ;  and  b  he  to  be  held  concluded  by  his  election,  or  permitted, 
after  having  proceeded  in  the  State  court  to  judgmei^t,  to  libel  the 
Teoael  in  admiralty,  for  the  original  demand  not  aatbfied  out  of  the 
preeeedi  of  a  sale  thereunder?    Is  the  demand  merged  in  the 
judgment  t    TTe  are  aware  that  there  are  many  questions  of  thb 
duurnoteri  which  nay  hereafter  arise  for  a^udicatioB.    Many  of 
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iho  diffiddtict  ipriiig  from  iIm  diffweiit  muuMr  in  which  •  tmmI 
it  ngurded  ftl  eommoii  Isw  uid  in  tdminlty.  By  the  farmery  m 
jndieiftl  aele  pmei  only  the  interests  ef  the  defendsnts,  if  under  n 
JL  /«•!  vpon  n  Jvdgment  against  thenu  If  the/  had  prsTionslj 
inevmbered  the  chattel  bj  nortgagesi  or  any  of  the  modes  of  hypo- 
thecation known  to  the  common  or  local  law,  the  chattel  wovld  still 
be  snbject  to  all  of  those  outstanding  interestSi  after  sale  on  execu- 
tion, just  the  same  as  would  the  defendants'  realtj,  under  similar 
circumstances.  But,  ss  a  peculiar  class  of  liens  is  atttUed  by  the 
statute,  and  others  maj  exist  at  common  law  bj  the  acts  of  the 
parties,  the  whole  of  thoee  liens  and  incumbrances  the  General 
Assembly  of  Missouri  hss  deemed  it  wise  to  marshal,  according  to 
rules  enacted  therefor,  whenever  the  chattel  has  to  be  sold,  under 
judicial  process,  against  the  boat  In  order,  also»  to  prcTent  multi* 
plicitj  of  suits,  and  Tarioos  outstanding  interests  in  n  chattel,  and 
a  saoifice  of  the  Tcssel,  and  protracted  litigation  concerning  the 
respectiTO  rights  of  the  man j  interests  in  the  property  sold,  the 
statute  provides  that,  when  a  sale  takes  place  under  its  provisions, 
not  only  shall  the  interest  of  the  owners  pass  to  the  purchaser,  but 
also  the  interests  of  all  others  having  statutory  or  common  law  liens 
or  incumbrances,  leaving  all  who  have  maritime  liens,  (save  a  few,) 
wholly  untouched,  and  granting  to  the  excepted  few  permission  to 
come  in  and  shars  the  proeeeds.  If  the  statutory  liens,  like  common 
law  incumbrances,  were  left  to  be  enforced  solely  by  the  local  or 
common  law  courts,  or  were  cognisable  in  admiralty,  like  mortgages, 
only  ss  against  remnants  and  surplus,  some  of  the  embanranments 
suggested  might  be  obviated.  Now,  by  abjudications,  and  by  the 
rule  adopted  by  the  SupresM  Oourt  of  the  United  States,  any  one 
baring  merely  a  local  Uen  may  libel  a  vessel,  and  proceed  t»  rem 
in  admiralty,  upon  that  local  lien,  to  condemnation  and  sale.^  2%$ 
General  Smitk,  4  Wh.  448;  New  Jerug  SUtm  Navigatwn,  CVm- 
pony  vs.  Merdkunie  Bank^  6  IIow.  890;  B^tul  vs.  EuU  ef  Nem 
Brig,  1  Story,  224 ;  11  Pet.  176,  rule  12th.  The  local  law,  with- 
out  which  the  federal  court  would  not,  and  could  not  act  in  admi« 
ralty  upon  the  specified  demand,  is  made  to  give  n  new  sweep  to 
federal  jurisdictioni  drawing  within  the  vortex  of  admiralty  the  ad- 
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jndicmtioD  of  eommon  liiw  and  local  demands,  to  bo  goremrd  by 
other  than  the  eotnmon  law  and  statntory  modes  of  procecdini^. 
Instead  of  federal  courts  hafiifg  excht$ive  jurisdiction  in  admiralty, 
and  stopping  where  maritime  demands  and  rights  in  admiralty  stop, 
they  take  jurisdiction  of  local  liens,  and  (by  rirtae  of  local  enact- 
ments) not  of  maritime  subjects  merely,  which  are  gorerned  by 
nlcs  of  nniTersal  appHcntion,  but  of  tho  rarions  conflicting  itatn- 
tory  and  other  regulations  of  the  States;  and  then  do  not  follow 
and  enforce  thoeo  State  laws,  but  modify  some  of  the  prorisions, 
disregard  others,  and  balance  the  clashing  rules  of  the  local 
system  of  one  State  against  those  of  another;  until  what  was 
designed  for  a  court  of  admiralty,  whose  decrees  should  be  baped 
vpon  maxims  of  nnirersal  recognition,  and  common  to  all  civih'sed 
maritime  countries,  becomes  a  strange  anomaly,  exercising  jurisdic- 
tion as  Taried  as  admiralty,  common  law  and  State  legislation,  and 
as  irreconcilable  as  the  many  diflcring  statutes  of  the  rarious  States 
at  whose  ports  a  Tessel  may  touch,  in  the  course  of  her  many  roy- 
ages.  Admiralty  courts  cease  thereby  to  derire  their  jurisdiction 
solely  from  the  federal  constitution  and  laws,  and  to  be  guided  by 
admiralty  rules,  but  virtually  assume  and  exercise  jurisdiction,  as 
the  same  may  be  enlarged  or  diminished  by  mere  State  legislation, 
without  the  possibility  of  uniform  proceedings  with  respect  to  the 
whole  anion  or  harmony  of  federal  action.  Each  case  dependent 
on  a  local  lien,  has  a  law  for  itself.  The  furnishing  supplies  to  a 
Tes«el  touching  at  one  port,  will  give  a  lien  to  be  enforced  in  admi- 
ralty by  United  States  courts,  when  precisely  similar  eontmcti>, 
made  nnder  liko  circumsttinces  in  all  renpeets  at  another  port,  will 
carry  no  right  to  cognixaneo  by  those  courts. 

Such  considerations  as  these  might  hare  been  urged  with  great 
force  and  propri^y,  if  tho  questions  they  present  were  open  for 
reriew  or  adjudication  in  this  court.  The  conflicts  and  difliculties 
thai  frequently  arise  from  different  systems  of  jnrisprurlcnce,  and 
from  different  principles  belonging  to  eren  the  same  system,  and 
often  inrolred  in  the  same  facts  submitted  for  ndjitdication,  are  inci- 
dental to  all  judicial  proceeding^.  Ko  argument  iherefrom  will 
justify  this  court  in  departing 'from  the  rules  formally  settled  by 
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Um  UniUd  8tel6t  Svpreme  Court.  It  it  too  It^  to  qMOtion  in  this 
eovrtt  ot  this  time,  tho  tziitoBoe  of  tlio  ndo  wUoh  oonfineB  maritime 
liens  to  fortign  Tsssels,  or  that  reoogaises  in  admiraltj  loeal  and 
eommon  law  liensi  or  that  holds  the  ports  of  different  States  foreign 
to  each  other.  Tk$  Gtntrai  SmitK  d  Vfheaton*  438;  8L  Jag^dA 
Cuba^  0  id.  409 ;  N.  J.  Steam  Nmw^iOiam  CHnprny  fs.  JferrAona 
Bank^  6  How.  890;  11  Peters,  176;  I^mms  H  ml  r§,  (kbmmf 
19  id.  22. 

Whether  a  fuller  eonsideration  of  the  whole  snhjeoti  and  a  more 
sjstematie  a^jostment  of  these  questions,  wonld  prodnee  a  ehange 
of  some  of  the  existing  mles,  it  is  not  for  this  oonrt  to  determine* 

After  a  long  eontrorersj,  it  has  been  settled  that  the  grant  in 
the  oonstitntion  it  neither  limited  to,  nor  to  be  interpreted  bj,  what 
were  eases  of  admiralty  jarisdietion  in  England  when  the  United 
States  oonstitntion  wm  adopted ;  that  admiralty  jurisdiction  is  not 
taken  awa/  in  oases  where  courts  of  eommon  law  may  hare  concur* 
rent  jurisdiction ;  that  ezclusire  admiralty  jurisdiction  is  conferred 
on  the  United  States  courts ;  that  it  is  not  limited  to  tide  waten, 
bat  extends  to  all  public  naTigable  lakes  and  rirers  where  commerce 
is  carried  on  between  different  States  or  with  a  foreign  nation ;  that 
it  does  not  exist  for  the  enforoement  of  the  rights  of  mortgageee ; 
that,  in  cases  of  collision,  rules  of  narigation  prescribed  by  the  laws 
of  a  State,  though  binding  upon  the  courts  of  that  State,  cannot 
regulate  the  decisions  of  the  federal  courts  administering  the  general 
admirtUy  law ;  when  repairs  or  supplies  are  procured  by  the  master 
in  a  foreign  port,  in  a  case  of  necessity,  and  the  credit  has  neoet* 
sarlly  to  be  given  to  the  ressel,  or  it  is  necessary  to  rely  on  the  cre^t 
of  the  resicl,  a  maritime  lien  therefor  exists ;  a  mortgagee  may  be  n 
claimant,  or  interrene  for  proceeds  of  a  sale,  but  cannot  libel  the 
Tessd  for  the  mortgage  debt;  that  no  maritime  Hen  exists  for  snp- 
plies  furnished  in  a  home  port,  but  if  giTcn  by  the  municipal  law, 
they  will  be  taken  cognisance  of  and  enforced  in  admiralty,  and  n 
libel  may  be  iiled  therefor,  and  proceedings  maintained  againat  the 
ship  and  freight  «n  rsm,  or  against  the  nmster  or  the  owner  alone 
in  ^srssfuim.     Wmrmg  el  cl.  ?s.  Clark^  6  How.  441;  ilT.  Jl  i5le«iii 
iV««.  Cb.  Ts.  MinhmU9  Bank^  6  kL  814;  2%« Pref$IUt  Gmneue 
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CkiefTB.  FUthugk  H  al^  12  id.  443;  FreU  et  oL  rt.  Ball  ti  cL, 
12  id.  46G;  Sttamtr  Iftw  World  et  at  y.  King,  16  id.  469; 
Bogart  et  oL  vf .  Steamer  John  Jay,  17  id.  899 ;  Sttatuhoat  New 
Yerk  et  at  rt.  Rea  et  a/.,  18  id.  225 ;  Thoma$  et  al  r%.  Oebomy 
19  id.  22 ;  Pratt  et  oL  ts.  Beed^  19  id.  3^9 ;  Tod  et  ai  vt.  Steamer 
SultaM^  19  id.  362;  The  General  Smith,  4  Whraton,  443;  Pejf- 
reux  Ys.  Howard,  7  Peien,  824 ;  12ih  Role  of  Sapreme  Court  in 
Admiralty. 

The  jurisdiction  of  the  United  8tatee  eonrte  is,  therefore,  not 
reetricted  by  the  narrow  rules  existing  in  England  at  the  adoption 
of  the  United  States  Constitation.  Those  restrictions  resulted 
from  the  conflict  there  hetween  the  admiralty  and  common  law 
courts,  which  oosted  the  admiralty  courts  of  jurisdiction  over  mari- 
time contracts  in  home  ports.  The  doctrine  of  the  United  States 
Supreme  Court  follows  the  English  rule,  howcTor,  so  far  as  to  deny 
that  a  maritime  lien  exists  for  supplies  or  repairs  furnished. in  a 
home  port^  instead  of  acting  upon  the  more  extended  and  general 
rale  of  the  civil  law,  which  recognises  no  distinction  between  the 
home  and  foreign  port  in  such  cases.  Abbott  on  Shipping,  142. 
It  then  recognizes  and  enforces  municipal  liens  given  in  home  ports 
by  State  statutes.  Thus  the  one  rule  cuts  off  the  domestic  creditor ; 
and  the  other  brbgs  him  back  within  admiralty  cognizsnce,  it  may 
be  with  rights  superior  to  the  foreign  creditor,  who  hss  a  maritime 
lien ;  for  the  Supreme  Court  has  expressly  withheld  all  expression 
of  opinion  as  to  the  rule  of  necessity,  with  reference  to  municipal 
liens.  Pratt  et  aU  vs.  Reed,  19  Ilow.  859.  .When  the  Supreme 
Court  decided  in  the  case  of  The  Gen,  Smith,  that  no  maritime  lien 
exiata  for  supplies,  A:c.,  furnished  in  the  home  port,  but  that  muni- 
cipal liens  would  be  recognised  and  enforced,  the  various  States  had 
to  adopt  statutes  creating  such  municipal  liens  in  order  to  protect 
their  own  creditors,  and  place  them  on  equal  footing  with  foreign 
creditors.  If  the  civil  law  doctrine  had  been  adopted,  instead  of 
the  English,  there  would  have  been  no  distinction  between  the  home 
and  foreign  port  as  to  the  rights  of  material  men  and  others,  and 
there  would  probably  have  been  no  necessity  for  a  recognition  of 
muiieipal  liens,  except  m  against  remnants  and  surplus,  Just  m  with 
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mortgttget.  Municipftl  Hont  might  hftre  boon  troaiod  M  on  the 
•tme  footing  with  mortgages  and  other  ooromon  law  inemnbranoet. 
The  adoption  of  thoeiril  law  rale,  or  that  the  rarions  States  of  the 
Union  are  not  foreign  to  each  other  within  the  maritime  doetrinei 
might  remedy  some  of  the  diflicnlties  named.  If  no  snoh  distine* 
tton  existed  between  liens  in  home  and  foreign  ports,  there  would 
be  Torj  little,  if  any  necessity  for  the  boat  acts  of  the  different 
States ;  and  then  a  refusal  to  give  to  municipal  statutory  liens  any 
bettor  standing  in  admiralty  than  a  mortgage  or  other  eommon  law 
incumbrance,  would  probably  go  far  to  establish  uniformity  in  the 
maritimo  jurisprudence  of  the  United  States,  and  to  remoTO  the 
embarrassments  suggested.  Under  the  Tarious  ralet  now  author!* 
tatirely  established  in  this  oountry,  it  frequently  happens  that  a 
▼easel  is  libelled  in  a  home  port,  on  a  homo  demand,  by  virtue  of 
the  local  lien  given  by  statute,  and  condemned  and  sold ;  and  that, 
on  the  final  adjudication  of  the  rights  of  libollants,  claimants,  and 
intorvcnors,  not  one  maritime  lien  is  presented  for  consideration,  or 
really  exists ;  yet  the  admiralty  court  hM  taken  cognisance  of  and 
enforced  only  municipal  liens,  without  having  had  any  other  juris* 
diction  than  what  sprung  from  local  State  legislation*  In  such  in* 
stances,  it  is  virtually  turned  into  a  tribunal  to  dispose  of  purely 
eommon  law  demands,  arising  from  loeal  legislation,  which  more  ap- 
propriately belong  to  loeal  tribunals.  And  whilst  passing  upon 
home  demands  against  a  domestio  vessel,  it  often  occurs  that  other 
demands  are  interposed,  resting  for  their  validity  solely  npon  the 
legislation  of  other  States.  The  circumstances  under  which  such 
liens  are  fixed  by  State  legislation,  and  the  limitations  upon  them, 
are  very  different.  Thus,  in  Ohio,  the  demand  hu  to  be  duly  re* 
corded  within  four  months,  and  then  the  lien  continues  for  two 
years.  In  Louisiana,  in  some  cases  recording  is  necessary,  and  in 
others  not  necessary ;  some  demands  are  limited  to  sixty  days,  and 
others  to  departure  on  the  second  voyage.  In  Missouri  no  record* 
tug  is  required,  but  under  the  act  of  1856,  seamen's  demands  art 
restrieted  to  wages  for  two  months,  and  the  right  to  pursue  the  boat 
therefor,  by  name^  is  limited  to  thirty  days ;  whilst  material  men 
can  enforce  their  demands  on  accounts  for  a  year  a(Wr  the  accrning 
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of  tli«  Ifttt  iton,  except  tliat  in  St  Lotiis  eountj,  (whert  most  of 
those  dcmande  trisc,)  the  limitttion  or  right  to  rae  the  hoat  b  tix 
monthfl ;  thus  ■eemcn  irho  are  favorccl  in  admiraUj  are,  rcatricted 
by  the  local  law,  and  different  rules  exist  for  residents  of  different 
eountiesi  working  the  greatest  injustice  among  cttisens  eten  of  the 
same  State.    The  different  local  statutes  prescribe  different  rules  of 
preference  and  of  priority ;  and  the  judieial  interpretation  of  them 
hjr  the  State  courts  of  last  resort  is  guided  bj  analogies  from  differ- 
ent sjstems  of  jurisprudence— one  local  court  looking  to  the  mari- 
time system,  and  another  to  the  common  law  system.    Here,  in 
Missouri,  the  earlier  adjudications  upon  the  statute  followed  the 
common  law  rules,  giring  to  a  prior  attachment,  when  levied,  prefer- 
ence over  the  statutory  liens ;  and  to  the  statutory  lien  under  which 
the  Tessel  wu  first  seised,  preference  oirer  liens  declared  to  be 
superior  by  the  statute  itself;  but  when  a  fuller  boot  act  was  adopted 
in  1845,  the  maritime  law  was  held  to  be  the  proper  source  for  rules 
of  interpretation.    As  the  decisions  of  the  United  States  Supreme 
Court  prior  to  the  case  of  7^  OeHete$  Chirf^  limited  admiralty 
jurisdiction  to  tidal  waters,  the  Tast  commerce  of  the  western 
States,  inttr  tfs«,  and  with  foroign  nations,  was  left,  so  fsr  m  hosts 
and  fcssels  were  employed  withiii  the  territorial  limits  of  the  re- 
spectire  States,  to  be  governed  by  common  law  rules,  or  such  local 
statutes  as  might  be,  from  time  to  time,  adopted  for  the  purpose  of 
enforcing  the  rights  of  parties.    As  no  State  could  exercise,  or 
confer  on  its  own  courts  the  power  to  exercise  admiralty  juris- 
diction, the  various  statutes  and  adjudications  under  them  became 
more  and  more  restricted  in  their  beneficial  operations,  until  they 
were  confined  to  creditors  resident  in  each  State  respectively.    The 
loeal  conrts,  like  those  of  Blissouri,  were  eonse<|uently  embarrassed 
in  deciding  many  cases  before  ihem ;  for,  having  no  power  to  pro- 
ceed m  ftm^  they  often  felt  |he  necessary  injustice  done  creditors 
resident  elsewhere,  but  with  no  authority  to  apply  with  full  force 
the  wiser  maritime  rules  which  give  proper  effect  to  the  msritime 
demands  of  all  persons,  wherever  residing.    Under  those  local 
slatatcs  eonfliets  of  jurisdiction  necessarily  arose.    Vessels  sold 
under  tbe  order  of  a  State  court  were  not  and  could  not  be  divested 
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of  maritime  lions,  nor  of  liena  oxiAting  in  otkor  Suteo ;  and  eonso- 
qnentljr  the  pnrchMon  at  thooe  judicial  sales  were  eontrolled  in 
their  bids  bj  the  legal  fact,  thai  the/  were  acquiring  the  prof>ertj 
eum  oner$^ — subject  to  all  tacit  and  other  liens  which  might  exist 
against  it  at  each  port  in  ererj  other  State  where  the  reesel  had 
touched,  it  might  he,  during  her  lifetime.  The  decision  in  TAe 
Oene$ee  Chirf  opened  the  door  to  the  navigating  interests  of  the 
West,  for  relief  from  a  large  portion  of  the  burthens  under  which 
thej  had  suffered.  Btill  the  earljr  rule  established  in  the  cane  of 
Th€  Gtmral  Smith  is  in  full  force ;  and  the  necessity  for  loenl 
statutes  to  protect  home  creditors  is  not  remoTcd.  Those  statates 
still  remain, 

ft 

Under  the  concurrent  jurisdiction  at  oommon  law,  a  Teesel  may 
be  seised  and  sold  to  satisfy  a  judgment  rendered  against  the  owner, 
or  the  proceeds  maj  be  distributed  according  to  the  statutory  mles 
goTerning  the  local  courts ;  or  it  may  bo  brought  within  the  cogni- 
sance of  said  courts  on  their  equity  side ;  yet,  according  to  the  well 
settled  doctrines  on  both  sides  of  those  oourts,  the  jodgmente  and 
decrees  bind  only  the  parties  thereto  and  their  privies,  and  the 
Tessol  being  made  "  to  plough  the  scm,  and  not  rot  by  the  wall,*'  is 
soon  beyond  the  territorial  jurisdiction  of  those  tribunals  and  sabject 
to  demands  not  cut  off  or  concluded  by  the  judgments  or  decrees 
thus  rendered.  From  the  very  nature  of  the  pase,  owners,  mort- 
gagees, lien  creditors,  and  others  having  an  interest  tn  the  tAin^ 
sold,  could  not  bo  personally  served  with  a  summons  or  subpeena 
within  the  State,  because  they  were  residents  of  the  various  Weetem 
States  at  whose  ports  the  vessel  had  touched,  and  beyond  the  terri- 
torial jurisdiction  of  any  one  local  tribunal  la  admiralty  courts 
alone,  the  power  existed  to  make  all  the  world  parties  to  the  pro- 
ceedings. Similar  embarrassments  may  arise  in  common  law  auits 
and  in  equity  proceedings,  it  is  tni^e,  with  respect  to  other  chat  tela; 
yet  many  of  those  conflicts  have  been  settled  by  a  long  series  of 
acyudications.  It  is  impossible  to  a^ndicate,  in  one  suit,  aU  points 
that  may  arise  from  the  concurrent  jurisdiction  of  admiralty  and 
common  law  tribunals ;  nor  would  any  court  be  guilty  of  an  attempt 
to  do  so.    In  tlie  cases  now  before  this  court  for  adjudication,  and 
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intended  to  be  eevered  bj  lUi  dfrieioe,  eoae  of  tWee  diflkoltiee 
bftvo  orieen;  end  il  bae  been  tbovgbt  pfoper  tbcrcforo  to  pretest 
SMMO  ftt  Icngtb  tbea  ii  wnl,  tbo  aoorae  of  tbo  fwjifti,  tbo  notnra 
of  tbo  qoeetione  infoifod,  and  tbo  principlci  bj  wbieb  tbcy  oio 
l^ovemed.  Tbie  bee  been  done  tbo  son  cbccifolly,  beeuM  tbe 
growing  litigotion  in  Weetern  ndainltj  oonrle  roqnirca  tbot  tbe 
doetrince  infolvod,  and  tbo  notnre  of  tbe  eTetcait  tbonld  be  mdcr- 
stood  ml  on  carl j  daj.  Tbie  dcpartaent  of  jnrispnidenoe  bas  not 
reeeiTod  ao  largo  a  abaro  of  pioffeMJonal  attention  in  tbe  interior 
8tatea  ae  in  tboeo  baring  tidal  waten;  becaneet  nntil  tbo  decision 
9i  tbo  United  Statee  Snpreae  Conrt  in  1851,  it  waa  bold  tbat  tbe 
general  adniraltj  and  »arifinie  Joriadietion  of  United  States  csnrts 
did  not  extend  aboro  tide  water  on  tbo  Missiasippi  river.  A  carefnl 
Examination  of  tbe  auritioM  codes  aa  interpnrted  bj  adourahj 
coorta,  will  also  indicate  tbe  neeessity,  in  soom  eases,  of  a  very 
different  application  of  tbeir  establisbed  principles  to  rirer  nariga- 
tion  in  tbo  Wcet.  Boko  tbat  grew  np  nnder  ocean  narigation  and 
eoocemi^g  een  vojages,  maj  sometiaies  be  food  inapplicable 
technical  rigor  to  vojages  along  the  narigable  rirers  of  the  Mi 
sippi  ralley.  With  tbe  increase  of  western  population  and  prodne- 
tioDii  n  oorrcspondtng  increase  of  western  eonmoree  mnit  oeevr. 
Honee  tbo  magnitodo  of  tbe  interests  and  of  soits  concerning  rirer 
nnrigationy  will  continno  to  add  to  the  practical  importance  of  tlie 
rarioni  i{neetions  decided  in  the  admiraltj  courts.  Unfortunatelj, 
onljn  fewy  eomparatirely,  of  the  manj  cases  hitherto  hare  involred 
snmo  largo  enoogh  to  anthoriso  an  appeal  to  the  United  States 
Snprenw  Conrt;  and  hence  the  rarioni  district  and  circuit  coorts 
nm  without  the  admntages  which  dedsioos  by  the  court  of  laat 
resort  wonid  afford.  The  decisions  of  tbe  rarioos  district  and 
eircnit  ooorts  are,  with  few  ozcepiioos,  nnhnown,  snd  inaccemible 
to  the  profemioo  generallj,  and  to  other  courts.  With  a  full  sppre- 
cintHMiy  therefore,  of  the  argnmenU  of  the  able  adrocates  in  the 
eaoeo  nnder  oonsideration,  and  of  the  neeemity  of  educing  from 
goneral  principles  of  tbe  maritime  law  some  of  the  rules  applicable 
to  tbo  liicts,  and  with  due  regard  at  the  same  time  to  the  decisions 
obligatorjbero  asiiltled  bjtho  United  Butas  Snpreme  Court,  this 
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optnioB  htf  been  aore  extended  in  Hi  oeneidMlion  of  tbe  irieirf 
nrged  upon  onr  ettenlion  than  nnder  other  dmnif  traeee  iNmld 
bftre  been  deemed  neeeeearjr.  The  oonelaaiont  il  whioh  thii  coort 
bee  nrrived,  m%j  be  brieflj  stated,  as  follows: 

There  can  be  no  lien  hj  the  general  maritime  law  for  materiala 
and  supplies  furnished  a  Tessel  in  her  hone  port 

Whether  a  ressel  is  foreign  or  domestie  mnsi  be  determined  1^ 
tho  residenee  of  her  ownersi  and  her  enrollment  is  onl/  jifima/M^ 
eridcnce  of  their  residenee. 

If  a  Teasel  b  narigated  bj  ehartererSi  and  bj  tho  terms  of  the 
eharter  party  the/  hare  exelosifo  oontrol  of  her,— direetlng  her 
to/sges,  rcoeiring  the  freight  mono/,  manning  and  fiotnallmg  her, 
ice., — then  thej  are  to  be  deemed,  pre  hoe  vtcs^  the  owners  for  tho 
purpose  of  ascertaining  the  home  port  whore  she  is  libelltd  for  snp^ 
plies  furnished  to  ran  her* 

The  jurbdietion  of  the  United  States  ooorts  in  all  Oifil  eases  in 
admiraltj  b  exclusive  of  the  sereral  State  oonrts ;  and  the  latter 
haTe  the  jurisdiction  of  onl  j  the  appropriate  eommoB  law  remedies. 

A  lien  given  by  the  general  maritime  law  oannot  bo  dmstod  1^ 
the  legblatnre  of  a  State. 

Tho  Boat  Aet  of  Missouri  cannot,  and  does  not,  deptiro  a  person 
who  has  a  lien  nnder  the  general  maritime  law,  of  the  right  to 
enforce  that  lien  in  the  United  States  eonrts. 

The  acts  of  the  various  States  creating  municipal  liens,— ^ro« 
viding,  as  man/  of  them  do,  for  their  enforcement  in  suits  institated 
against  the  vessels,  ly  fi<im«,  instead  of  against  the  owners,  pre- 
scribing, too,  the  modes  of  preceding  therein  and  of  diveslittg  these 
municipal  liens,  declaring  the  rates  of  priority  among  domostii 
creditors,  ordering  tho  sale  of  the  vessel  and  the  appearance  of  tho 
specified  lien  creditors  to  nrge  their  demands  against  the  proceeds 
when  brought  into  the  State  courts,  do  not  make  those  proceedingi 
propcrljr  suits  in  rem  or  give  to  those  courts  admiraltj  powers  or 
jurisdiction.  Honoe,  the  judicial  sales  made  nnder  snch  acta  bj  the 
order  of  Sute  courts,  divest  onlj  the  liens  erntttd  bjr  those  nets  and 
the  municipal  liens  embraoed  within  their  terms*  Tho  pnrohaser  in 
tneh  eases  takes,  enm  enirrs  u  to  exbting  maritimo  Uons^  wd  as  to 
the  munieipal  ttons  of  other  States. 
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A  dcere«  and  sale  in  admiralty  alone  can  passi  jadidalljy  a  title 
te  a  vesiel,  duchargcd  of  all  liena  and  inettmbraaeee  wliataoe?cr. 

Where  the  place  of  an  oimer'a  residence  if  rabilantiall/  suburban 
io,  or  a  part  of  the  port  where  a  Tessel  is  enrolled^  and  be  does  hia 
bnainess  or  the  bostness  of  the  rcssel  at  the  port  of  earollmenti  then 
the  port  of  enrollment  is  to  be  deemed  the  home  port  of  the  Tcssely 
although  the  tesidence  of  her  owner  is  teohnieallj  on  thf  other  side 
of  •  rirer  separating  two  States  and  the  two  parts  of  the  same  port. 
For  the  purpose  of  determining  whether  Cincinnatt  was  the  home 
i»ort  of  the  Ambassador  at  the  time  the  demand  aeeroedf  it  is  sufll* 
eient  that  she  was  enrolled  there,  and  that  her  ownefi  although 
residing  on  the  other  side  of  the  ferry,  in  Newport,  Ktnimekjf  did 
hie  business  and  the  business  of  the  vessel  in  CincinnatL 

As  the  libcllants'  account  was  not  sworn  to  and  recorded,  as  pre- 
scribed by  the  Ohio  statute,  it  is  not  a  municipal  lien  under  the 
laws  of  that  Sute. 

Courts  of  admiralty  hart  no  general  equity  powers,  and  will  not 
take  cognisance  of  undefined  equities,  or  of  the  rights  of  general 
cteditori. 

The  distinction  between  demands  accruing  for  materials  and  sup- 
plies furnished  in  a  home  port,  and  when  furnished  in  a  foreign 
port ;  the  rule  that  the  ports  of  the  different  States  are  foreign  to 
each  other,  within  the  operation  of  the  maritime  law;  and  the  juria- 
diction  of  admiralty  courts,  in  cases  founded  solely  upon  municipal 
liena ;  and  the  power  of  such  courts  to  pass  upon  the  claim  of  a 
mortgagee,  and  order  the  proceeds  of  a  sale  in  admiralty  to  be  paid 
orer  to  him,  although  be  is  not  permitted  to  libel  the  boat  for  the  - 
payment  of  the  mortgage  money — these  rules  are  not  open  for 
review  in  a  U.  S.  District  or  Curcuit  Court,  nor  will  those  courts  go 
behind  the  decisions  and  rules  of  the  U.  8.  Supreme  Court,  because 
diflieulties  and  embarrassments  may  arise  from  their  application. 

The  Missouri  boat  act  provides  for  only  a  legitimate  exercise  by 
ita  eourti  of  their  concurrent  jurisdiction  at  common  law  over 
demands  accruing  in  the  navigation  of  Boats  and  vessels.  The  fact 
that,  in  additioft  to  the  ordinary  forms  of  suits  at  common  law,  Mis- 
sowi  hat  adopted  a  form  of  proeecding  whereby  a  warrant  is  issued 
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againit  the  boat,  m  th«  fint  insUnoey  «id  a  nit  is  muotained 
Against  her  bj  name,  and  also  proTiding  tliat  Miasoari  creditors, 
who  have  a  general  maritime  lien,  maj  prosecnte  their  demands 
nnder  that  act,  does  not  interfere  with  the  ezdnsive  joriediction  of 
the  U.  8.  courts  in  admiralty,  so  aa  to  render  said  act  nneonatitn- 
tional*.  An  additional  remedy  at  eommon  law  does  not  onst  adnu- 
raltj  eonrts  of  their  ezclosiTe  jnrisdiotion  in  admiraltj. 

Whether  the  adoption  of  the  mle  of  the  ciril  law,  with  reepeet  to 
supplies,  &0.,  in  the  home  port,  or  of  any  other  rule  different  from 
what  the  U.  8.  Supreme  Court  has  hid  down,  would  be  more  con- 
sistent with  the  general  maritime  law,  produce  less  conflict  or  diffi- 
cult/, secure  more  uniformity,  and  enforce  more  wisely  the  just 
rights  of  parties,  is  a  fit  subject  for  the  consideration  of  that  eomt ; 
but  so  long  M  those  rules  are  adhered  to  b^  that  tribunal,  inferior 
courts  must  apply  and  enforce  them* 

Municipal  liens,  within  the  terms  of  the  Missouri  statute,  are 
diTcsted  by  a  judicial  sale  under  that  statutci  and  cannot  thereafter 
be  pursued  in  admiralty. 

As  some  of  the  points  considered  in  this  opinion  were,  as.  before 
stated,  elaborately  discussed  by  the  learned  judge  of  the  District 
Court,  from  whose  decisions  appeals  were  taken,  and  as  he  reriewed 
with  great  care  and  accuracy  most  of  the  U.  8.  statutes,  and  of  the 
ai^odicated  cases  bearing  upon  the  questions  iuTolred  (5  Am.  Law 
Register,  142,  BiU  f  Conn  ts.  Ths  QMen  ChUe^  and  Athbr^k 
0t  al  Ts.  Tks  Sam4^  page  148),  and  as  this  court  fally  cononro 
with  htm  in  his  riews  as  thus  expressed,  it  has  been  deemed  proper 
'to  aroid  a  repetition  of  the  arguments  and  authorities  dted  by  him, 
•s  far  aa  practicable,  and  merely  to  prusent  sobm  additional  sugges* 
tions  cerrobomtiTC  of  his  conclusions.     •   • 

The  decrees  in  each  of  the  cases  before  thfa  court  are,  thereforei 
in  all  respects,  afirmed,  with  costs. 
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In  a*  DUiriei  CouH  fifr  PkUaMphia  C$uni^,  Dtcmheff  1867. 

ftUHTAll    M.  ftBm. 

1.  PajflMst  oT  a  proalnoiy  ■•«•  bj  Iht  hmImt  Wore  ■•! wU j  4«m  Ml  tslbfatok 
it  M  scaiDsl  a  boM  id*  lioMer,  vltbooi  Mtiec 

^  mm  a  aott  bu  been  paid  bj  Ui«  Mbar  beCm  mlaHtj,  bia  IwlsnMMnt  vmM 
b«  atciet  •€  tbat  faci  to  Ibt  bolder. 

S.  B«l  Mob  iadormieBi  b  ■•«  Itwlf  trldtM*  •f  ptjant  It  it,  vbca  ttftBdlif 
wexplalMd,  evideaet  Ibat  tb«  UdontmutU  prior  !•  tbo  bum  oC  Ibo  aobtr  wtn 
IW  bis  MeoBModoiioA. 

TIm'  TmU  of  ihti  cue  are  nilBeieiiilj  stated  in  the  opinion  of  ih» 
ooirt. 

Afr.  Oe0rff€  W.  Biddle^  for  the  plaintiff. 

M€$$r$,  MiUktwn  wnd  G,  H*  Wkon^n^  for  defendanU . 

The  opinion  of  the  court  was  delivered  by 

SHARawooD,  P.  J.— Thb  was  an  action  againa t  the  defendanCa  aa  • 
tndoraers  of  a  promissorj  note  drawn  bj  O^Mon  Acfd  in  faror  of 
James  L.  Whethaoi,  dated  Not.  22,  1866,  at  six  months,  for  $600. 
The  note  and  notarial  protest  were  given  in  eridenee ;  bj  which  it 
appeared  tbst  when  the  note  matured,  and  payment  was  demanded, . 
tlie  indorsements,  besides  that  of  Whetham,  the  payee,  were  ^  Isaac 
Reed  h  Bon,  (the  present  defendants,)  OvMn  Rted,  George  K. 
Childs  and  M.  J.  Banyan,*'  (the  plaintiff.)    Before  giving  the  note 
in  eridenee,  the  plaintifTs  connsel  at  the  bar  strqck  ont  all  the  in- 
dorsements  sabscc|Qent  to  that  of  Isaac  Reed  and  Son,  the  dcfend- 
anta.     A  rerdict  was  taken  for  the  plaintiff  for  the  amonnt  of  the  • 
note,  and  the  qacstion  was  reserred,  whether  upon  tibis  evidence 
the  plaintiff  waa  entitled  to  recover. 

The  atriking  out  the  indoraements  by  the  plabtilf,  at  the  trial, . 
enghi  not  to  prevent  the  defendant  from  taking  advantage,  aamatter 
sf  Menee,  of  the  fact  thai  the  indorseoMnta  thus  stricken  out  wort 
80 
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tbere,  if  thtj  art  •?id€Me  from  irhkk  »  dtfenM  say  bt  iaferrtd. 
W«  ma  J  aaattmei  alao,  ipoo  tba  oramoa  pretaoiptMA  lliat  Oanoo 
Reed  tbo  maker,  and  Oanra  Read  the  lAdonar,  ware  tiM  wma 
peraon.  Perliapai  aim,  aa  agaioat  Uie  plaintiff  prodveaag  tlia  &ot«» 
Ihe  praanoiptioii  la,  thai  tkebaadwritbgof  Oanoa  Baed,  tW  iader* 
aer,  ia  genuine.  It  ia  luneeeaaaiy  la  deetda  that  paint  kera,  Iwt 
eertainl J  if  the  plaintiff  had  been  anad  u  indoraer  bj  a  anbaaqaattt 
holder,  hit  inderaement  would  hare  been  aa  adnltaion  of  the  gean- 
iacncaa  of  all  the  aignaturea  preeading  his  own*  The  faet  alaa  an- 
qucitionablj  appeara  from  the  proteat  that  Oamon  Boed'a  name  waa 
inUoned,  and  the  plaintiff  beeame  the  holder  of  the  note,  befora  it 
matorod. 

It  majr  bo  oonoeded  aa  aettled  that  if  the  note,  after  it  had  beam 
exeottted  and  delivered,  ao  aa  to  be  aa  aTailabla  aeaaritj  againat  the 
maker,  had  been  paid  bj  him,  or  if  he  had  bought  it  b  the  BMrkat, 
be  could  not  re-iaaue  it,  ao  aa  to  ravire  the  liabilttjr  of  aajr  othar 
party,  who  had  beea  therebj  diaeharged,  unleaa  indeed  ia  the  haiida 
of  a  bona  fide  holder  before  maturttj,  aad  without  kaowMge  that  it 
had  been  ao  paid.  Btek  va.  SoKe^f  1  H.  BladL  89,a.  «*I 
agree,"  aaya  Lord  Ellenborongh,  **  that  a  bill  paid  at  amtaoritj  can- 
not be  re-iuuad,  aad  that  no  action  can  aflfcerwarda  be  maiatatnad 
upon  it  hj  a  aubaequcnt  endoraae.  A  pajnnent  before  it  baoonaa 
due,  however,  I  think  doea  not  cxtingaiah  it,  anj  more  than  if  it 
were  mere! j  diacounted.  A  contrary  doctrine  would  add  a  new  dog 
to  the  circulation  of  billa  and  notea ;  for  it  would  be  impoaaibla  to 
know  whether  there  bad  not  been  an  anticipaied  pajment  of  them. 
It  ia  the  duty  of  bankera  to  make  aoma  memorandum  on  billa  aad 
notea,  which  have  bean  paid,  aad  if  they  do  not,  the  hi^dera  of  each 
aecuritiea  cannot  be  affected  by  any  paymeat  made  before  they  are 
due.'*  BurMdg$  vi.  Mmmen^  8  Gampb.  193;  Bylea  aa  BiUa, 
188 ;  Story  on  Prom.  Notea,  SI  180,  884. 

If  thea  a  acta  be  paid  or  takea  up  by  the  maker  at  «r  alter  ma- 
turity, it  cannot  be  re-iaaued  ao  aa  to  render  any  of  the  iadoraera 
upon  it  liable  without  their  eoaaeat  If  paid  or  takea  up  by  the 
maker  before  maturity,  a  aubaequeat  iadocaee  who  takea  it  bona  fida 
.aadlbravalaablacaaaideratioa,mayrfco?erupa»itx  aakaaaltht 


tiae  b«  neeifcd  H,  lie  bftd  ^knowledge  or  notiot  of  tbt  f«M  of  ladi 
pojnrat* 

If  thea  tbo  legal  inference  from  the  indorfenent  of  Osmon  Reed 
ie  ihai  the  note  was  paid  or  bought  hj  bia  eficr  il  liad  been  origi- 
nally pat  in  circulation,  the  plaintiff  ongbt  not  to  be  allowed  to  hold 
this  Terdict.  The  name  of  Osmon  Reed  waa  on  the  note  u  indoreer 
when  she  took  it.  She  had  notiee  of  all  that  the  law  infers  from 
that  fact.  The  quoslion  then  is  reduced  to  this ;  wee  the  bdorte* 
sent  eridcnce  of  the  fact  of  such  po  jnent  or  purchase  t 

What  wu  the  legal  effect  of  this  indorsement  made  hj  the  maker 
under  these  circumstanees  ?  It  was  not  necessary  in  order  to  pass 
the  title.  The  note  had  alreadj  been  indorsed  in  blanki  and  wu 
now  practieall J  payable  to  bearer.  Supposing  Osmon  Reed  to  haTo 
become  possessor  of  the  note  by  payment  or  purchase  he  could  have 
passed  it  by  simple  delirery.  The  indorsement  did  notTary  Osmon 
Reed*s  liability  as  maker.  It  did  not  eonTcrt  his  absolute  promise 
into  a  ooaditioaal  one  only.  What  then  was  its  effect  T  If  it  had 
any  use  or  effect  whatcTcr  it  was  to  operate  as  an  admission  by  him 
as  maker  that  the  signatures  of  the  indorsers  then  on  the  note  were 
genuine.  In  this  respect  it  may  have  been  raluable  to  the  subse* 
quent  holders  when  they  should  eome  to  proceed  against  Osmon 
Reed  as  maker. 

Wliat  then  can  we  infer  from  the  Indorseasent  more  than  the  fact 
thai  at  the  time  he  put  his  nasse  on  the  back  of  the  note,  Osmon 
Reed  was  m  possession  of  the  instrument-Hu  lawful  possession  ? 
Docs  it  necessarily  follow  that  ho  had  title— paid  or  bought  it  ?  It 
■say  bo  prima  faeU  CTidence  that  he  then  owned  it,  or,  which  is  the 
sumo  thing,  had  authority  to  dispose  of  it ;  but  not  that  it  had 
already  been  in  circulation,  and  that  he  had  anticipated  its  payment 
Pousession  by  him  after  maturity  would  be  eridence  that  he  had  paid 
it;  but  before  maturity  the  presumption,  in  the  first  instance,  is, 
that  it  has  not  been  paid.  Without  CTidence  of  such  payment  by 
antidpation,  the  law  will  presusM  rather  that  he  holds  possession  as 
the  agentof  orfor  theuseof  the  hoMer,  or  that  the  note  has  been 
indorsed  by  the  parties,  whose  names  are  then  on  it,  for  his  accom* 
modation.    Suppose  Osmon  Reed's  name  had  not  been  indorsed, 
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and  luppoee  that  the  dcfendtnts  hero  had  proved  hj  witnesses  tlial 
the  plniotiff  pvrehtfed  this  note  of  Osmon  Reed  the  maker,  know- 
ing him  to  he  the  maker,  and  paid  into  his  hands  the  monej  for  it, 
would  that  evidence  have  preelnded  her  reoover j  T  The  anthorities 
are  verj  clear  that  it  would  not.  It  would  have  heen  evidence  that 
the  note  had  heen  indorsed  for  the  maker's  acoommodation,  and  ao 
far  u  that  fact  might  form  an  element  of  an/  defence,  the  poaae*- 
sion  hj  the  maker  of  an  indorsed  note  is  sufficient  prima  facie  not 
onlj  to  aifect  the  holder  with  notice,  hut  to  prove  the  fact  itself. 
Fark0  vs.  Smiih,  4  W.  Ji  &  289;  WaUae$  vs.  Branch  Bank^  1 
Alabama,  665;  Jdauldim  vs.  Branch  Bank^  8  Alabama,  502. 

In  these  eases  and  others  which  maj  he  found  cited  in  them,  the 
note  either  expressly  on  its  face  was  for  value  received,  or  such  waa 
the  implication  of  law.  Prima  facie  everj  negotiable  bill  or  note  ia 
so.  Prima  facie  the  note  sued  on  was  a  business  note— given  for 
value.  But  when,  after  it  has  been  indorsed  hj  the  pajee,  it  in  put 
in  circulation  by  the  maker,  that  presumption  is  rebutted  and  a  new 
presumption  arises  that  the  indorser  or  indorsers  have  given  their 
names  for  the  maker 'a  accommodation,  and  have  authorised  him  to 
offer  it  for  discount  Common  experience  is  the  mother  of  pre- 
sumption ;  and  common  experience  is  all  in  favor  of  the  doctrine 
that  possession  bj  the  maker  of  indorsed  paper,  before  maturity,  ia 
evidence,  not  of  premature  pajment,  but  of  want  of  consideration. 
It  would  laj  the  axe  at  the  root  of  accommodation  paper,  aecording 
to  the  present  mode  of  business,  to  hold  that  whenever  a  note  in 
taken  from  the  maker  the  indorser  is  discharged,  unless  the  holder 
could  prove  affirmativelj  in  repl j  that  it  was  an  accommodaUon  note. 
Such  would  be  practioallj  the  result  of  deciding  that  mere  poeaeso 
tion  bj  the  maker  is  evidence  of  pajment. 

We  think  the  indorsement  bj  itself  is  evidence  of  nothing  beyond 
the  fact  of  such  pcesession.  It  maj  be  argued  that  when  ho  in- 
dorsed the  note,  the  maker  assunted  to  be  the  owner  bj  transferring 
it.  But  certainlj  no  more  than  bj  delivery,  which  would  jnat  aa 
•ffectuallj  have  transferred  it,  masmuch  as  it  was  indorsed  in  blank. 
If  it  was  an  accommodation  note,  he  wa$  the  owner  of  it  8neh 
paper  is  a  kwa  to  the  maker,  of  the  credit  of  the  indorser  and 
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tboriae*  him  to  use  it  for  »dj  purpoM  for  which  negotiable  bosineM 
poper  m»j  be  need.  Appleton  ▼••  Donatdion,  8  Barr,  381.  **  Credit 
the  drawer"  wm  former! j  written  and  signed  hj  the  indorier  on  the 
face  of  sneh  Dotety  intended  to  be  oifered  for  diacoont  at  banks. 
Oiherwiae,  in  order  that  the  proceeds  should  pass  to  the  credit  of 
the  maker,  he  most  indorse  his  name,  or  procure  the  check  of  the 
indoreer  for  the  amount.  It  is  understood  that  the  banks  have  for 
many  jears  refused  to  discount  notes  thus  bearing  upon  their  face 
eridenoe  of  their  fictitious  character.  **  Credit  the  drawer"  is  what 
•fory  accommodation  indorser  sajrs,  who  places  the  notoin  the  bands 
of  the  maker.  The  amount  of  such  paper  however,  actualljr  oflfored 
and  discounted  has  not  been  in  the  least  diminished  by  merel/  eliiog- 
ing  the  form  in  which  it  is  done.  The  maker  in  all  eases  of  this 
character  exercises  full  power  over  the  note ;  he  does,  in  fact,  trans* 
fer  it,  though  he  ma/  not  place  his  name  on  the  back  of  it.  Whj, 
then,  shall  the  holder,  receiving  it  from  the  hands  of  the  maker— 
purchasing  it  from  him— ^a/ing  him  the  mone/  for  it— be  allowed 
to  recover,  while  with  onlj  the  addition  of  his  name  on  the  back— 
whether  innoccntl/  or  maliciouslj  placed  there— he  shall  lose  his 
sccuritj  7  It  would  be  to  make  a  distinction  where  there  is  no  dif- 
ference in  feet  or  in  principle. 

If  the  defendants  here  had  proved  that  in  point  of  fact  after  the 
note  was  put  in  circulation,  Osmon  Reed  paid  it  or  bought  it  in  the 
market,  then  the  ctroumstanco  that  his  name  was  on  the  back  of  the 
note  wonld  havo  been  sufficient  to  have  affected  the  plaintiff  with 
notice.  It  was  out  of  the  usual  course  of  a  business  transaction, 
and  therefore  enough  to  put  her  on  inquiry  u  to  what  was  the  tme 
•tato  of  the  case.  But  the  defendants  have  offered  no  evidence  of 
payment  in  fact.  Is  the  burthen  of  proving  payment  upon  them  or 
upon  the  plaintiff?  The  defendants  insist  that  the  indorsement 
alone  is  sufficient  prima  facie  evidence  of  payment  Unless  that  is 
so,  the  plaintiff  u  entitled  to  judgment  upon  the  verdiet.  It  has  not 
been  made  out  either  upon  principle,  or  by  authority,  to  our  satis* 
faction,  and,  therefore,  we  discharge  this  rule  for  a  new  trial,  and 
eator  judgment  for  the  plaintiff  upon  the  point  reserved. 
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AmiL  BT  m  BARB  Of  WlflWJM  !■  TBI  MATTIS  OT  TUB  NSniBO- 
nOM  or  TBI  fOBD  ABlBIBfl  nMMI  TIB  BALB  Of  BIBBB  ABB  LOf  Off 
BOBBBT  BATIS. 


A  VM  tk«  •«■«  oC  thrft  pr«ptHltt»  wmb«r«4  rttytrtltelj  S9i,  S97,  IM,  «fw 
irbl«h  lbn«  wn«  Bpp«rtioM4  lUm  hi  fevvr  •f  B,  vbo  was  •  «rtdl(«r  oC  A*f  Igr 
Mnf  A  WMcr  vf  IhiiitM  Mttt»  for  irU«h  lb«  Ikat  wort  b«U  m  MewMj,  tvoltf 
•f  Cb«  MiM  Mag  wtfldi  fhff  WM  ft  ■btrif '■  Mlt  oC  M«.  tn,  %ht  pfoBtitit oC 
vbidi  wwvf  aU  iMlaalTtlj  lo  oadlton  albtr  Ikw  B  |  Boa.  S96,  S97,  vata  Uma 
mM  al  alMrif 'a  Mia :  JUU;  that  B  ailglil  alala  Ua  wliala  daM  Craai  tha  An« 
■riaiag  ftaa  Iba  aala  af  tiha  Ultar,  Iha  Maarilj  aad  Mt  Iba  4aM  baiag  W***A«m4. 

WOOOWABD,  J.^Tho  banki  bj  tBttriBg  the  Boohoaiet'  lion  wkich 
it  held  bj  tMigBBMBt  from  tbo  PottwtOBt,  acquired  a  reoord  eecoritj 
for  the.  thirteoB  ootee  of  DoTie,  whioh  it  had  diaoovBtod  for  the 
PattenoBai  and  then  held  nader  their  iadoracmeBt. 

Theae  Botea  ooBatitoted  the  debt  which  Pavia  owed,  aad  which 
the  bank  waa  OBtitled  to  reeeive— «  debt  whioh  areao  oot  of  aB 
entire  ooatract  for  the  building  of  the  three  atore  honaeay  and  which 
had  not  been  apportioned  bj  any  net  of  the  partieai  among  the 
aercral  buildinga. 

But  the  reoord  aeenrit j  for  the  debt  had  been  apportioned,  $d,000 
to  each  atore,  not  bj  rirtue  of  anjthing  in  the  contract  of  the 
partica,  but  bj  force  of  the  atatute  regulating  mechanica'  Kena. 
The  18th  aectlon  of  the  Act  of  16th  June,  1836,  proTidea  that  the 
**  peraon  filing  a  joint  claim'*  againat  two  or  more  bufldinga  owned 
bj  the  aame  peraon,  ahall  deaignate  the  amount  which  he  daima  to 
be  due  to  him  on  each  of  auoh  building^*  In  purauance  of  thia 
enactment,  the  bank  claimed  a  lien  for  98,000  ob  each  of  the  three 
boildanga,  together  amounting  to  99|000,  and  on  the  face  of  the 
record,  the  liena  were  Talid  for  theae  auma.  Tet  the  real  debt  waa 
not  fo  much.  The  aggregate  of  the  thirteen  noiea  wu  only 
86,214  66,  and  the  bank*a  claim  waa  nerer  more  than  thia  aum. 
Croditora  often  hold  aecnritj  liena  for  more  than  ia  due^  and  thej 
have  a  right  to  hold  them  until  the  real  debt  ia  paid. 

And  where  the/  hare  aereral  liena  for  tho  aamo  debt,  or  parte  of 
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the  MUM  debt,  they  have  •  right  to  enforce  either  or  all  of  them, 
until  the  actual  debt  ta  paid.  Bot  the  benk'a  real  debt  was  farther 
redaeed  bj  Daria's  pajnent  at  ita  nataritj,  of  the  firat  of  the 
thirteen  notea,  9^00,  which  left  doe  to  the  bank,  withont  iatereat, 
15,714  66. 

Now  anch  waa  the  atate  of  facta,  three  reeord  Uena  of  $8,000  each, 
to  aecare  the  pajmcnt  of  $5,714  60,  when  on  the  26th  Jul/,  1859, 
one  of  tho  properties  bound,  lot  No.  299,  waa  aold  at  aheriCa  aalc. 
This  direated  one  of  the  bank'a  liena,  and  no  part  of  tho  proceeda 
went  to  the  bank,  but  were  all  paid  to  other  ereditora. 

Wb/  the  bank  claimed  no  part  of  the  proeeeda  ia  not  very  apparent, 
bat  most  probablj  becanae  no  other  of  the  notea  thej  held  had  fallen 
dne,  thejr  did  not  know  bot  Daria  wovld  take  them  np  aa  faat  aa 
thej  motored,  and  at  any  rate,  their  liena  on  the  two  remaining  lota, 
297  and  295,  were  ample  indemnitj  for  all  that  wonld  grow  due. 

Whether  theao  were  their  reaaona  or  not,  it  ia  eertaia  that  the 
flrat  aherilTa  aale  left  them  in  poaaeaaioii  of  two  nntmpaircd  liena  of 
$3,000  each,  to  aecore  a  debt  not  jet  d^e,  of  leaa  than  $6,000.  In 
this  condition  of  the  record,  Richard  Hope,  tho  appellee,  became  a 
judgment  creditor  of  Daria  on  the  14th  October,  1858,  and  on  the 
27th  Norembcr,  1856,  atore-hoaao  and  lot  No.  297,  were  aold  at 
aherifi^a  aalcf  on  proceaa  of  Nanej  Whitaker,  and  the  proceeda, 
$6,876  67,  brought  into  court  for  diatribution. 

The  bank,  all  of  the  remaining  Daria  notea  being  now  duo  and 
unpaid,  appeared  and  claimed  out  of  theao  proceeda,  one*half  of  ita 
real  debt,  amounting  at  tho  time  of  diatribution,  to  $2,654  68, 
referring  the  other  half  to  be  aatiafied  ont  of  ita  remaining  lien  of 
$8000,  on  lot  No.  205. 

To  thia  claim  on  the  part  of  tho  bank,  Hope  objeota,  op  the  ground 
that  a  third  of  the  bank'a  debt  ahould  hare  been  paid  out  of  the 
proceeda  of  the  former  aale,  and  that  onl/  a  third  of  it  can  bo  claimed 
ont  of  the  preaent  fond.  He  admita  that  he  waa  not  a  lien  creditor 
at  the  time  of  the  firat  aale,  and  that  no  part  of  tho  proceeda  of  the 
laat  aalo  can  in  any  orent  roach  hia  jodgment,  but  he  coneeiTca  that 
if  oae-third  of  tho  bank  debt  can  bo  oonatruotirelj  eitbguished,  on 
the  ground  that  it  waa  not  claimed  when  it  ought  to  hare  been. 
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th«  jadgm«iit  ercditort  who  are  prior  to  hioi  will  bo  so  f»r  paid  o«t 
of  the  fund  bow  in  oourt,  at  materiallj  to  inproTo  his  own  proepeeti 
in  refereneo  to  a  fatnro  aalo  of  the  remaining  lot  No.  295. 

Nobody  who  b  entitled  to  participate  in  the  fund  now  for  dietriba« 
tion,  objects  to  the  bank's  taking  one-half  of  its  debt,  nor  does 
Davis,  the  debtor,  objeot  Nor  has  Hope»  the  ptAj  objecting  credi- 
tor, any  interest  in  that  fund.  Yet  the  eoart  below,  at  his  instaDoo, 
sot  aside  the  auditor's  report,  sHowing  the  bank  one-half  of  its  claim, 
and  decreed  that  the  bank  should  receire  but  one-third  of  its  daim 
oat  of  the  present  fund. 

It  night  be  well  doubted,  whether  IIopo's  intsrest  wasnot  too  remote 
and  spceulatire  to  entitle  him  to  eome  in  and  interfere  with  the  distribn> 
tion  of  a  fund,  to  not  a  dollar  of  which  he  lajs  claim ;  but  we  prefer 
to  place  our  judgment  on  other  and  more  solid  ground. 

We  hsYO  already  indicated  that  ground  bj  treating  the  notes  in 
the  bank's  hands  as  the  principal  debt,  and  the  apportioned  lien  as 
the  accessory  securitj,  subject  to  the  limitation,  98»000  to  each  lot, 
the  bank  had  the  clear  right  to  use  every  part  of  the  security  for 
the  satisfaction  of  the  debt.  It  could  extract  no  more  than  93,000 
of  the  debt  from  any  one  of  the  lots,  because  such  was  the  extent 
and  limitation  of  its  lien,  but  within  that  sum  its  rights  could  be 
questioned  only  by  prior  lien  creditors ;  suppose  the  reel  debt  of  the 
bank  had  been  reduced  to  98)000,  the  record  remaining  as  it  was 
first  made  up,  and  all  the  lots  sold  at  sheriiTs  sales  at  different 
periods,  is  it  to  be  doubted  that  the  bank  would  be  at  libertj  to 
take  satisfaction  out  of  whiehsTer  sale  it  chose? 

If  I  bold  sereral  securities  for  one  and  the  same  debt,  may  I  not 
arail  myself  of  either  to  obtain  satisfaction  t  That  I  may,  has  been 
so  often  decided,  u  to  make  it  text  law.  But  if  each  security  is 
partial,  though  the  aggregate  is  more  than  sufficient  to  eover  the 
debt,  the  prineiple  is  still  spplicable»  My  release  of  one,  or  negleet 
to  enforce  it,  to  the  prejudiee  of  no  existing  rights,  impairs  not  my 
hold  on  the  other  securities.  Partial  releases  of  mortgage  securitiee 
were  at  one  time  attended  with  difficulties  in  Pennsylvania,  bat  na 
Act  of  Assembly  removed  them  long  ago,  and  now  a  mcrtgngeo 
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havbg  a  mortgtge  on  flcvml  irtcU  of  load,  impairs  not  his  lien  on 
one  of  tho  tracts  by  releasing  another.  If  tho  legislation  was 
limited  to  sneh  secaritiefli  it  was  becaueo  others  stood  in  no  need  of 
it.  It  was  never  doubled,  that  a  creditor  who  held  three  chattels 
in  pledge  for  his  debt,  might  without  risk  to  his  remaining  securities, 
giTo  up  ono  and  retain  two.  And  where  this  is  done  for  the  benefit 
of  the  debtor  and  all  of  his  lien  creditors,  it  would  seem  hardly 
reasonable  or  just  to  punish  the  pledgee  at  the  instance  of  a  subse* 
f|nent  creditor,  with  the  loss  of  one -third  of  his  debt,  though  tho  two 
romaining  chattels  were  ample  to  satisfy  it.  Of  course,  counsel 
looked  for  no  liiithorit j  to  sustain  such  a  proposition,  or  if  thej  did, 
none  was  found.  And  yet  tho  ruling  below  rested  on  no  better 
foundation.  Vere  there  was  in  reality  no  release  of  securities  by 
tho  bank,  but  bnly  a  failure  to  assert  its  claim  on  a  particular  fund. 
And  whom  did  that  prejudice?  Not  Davis,  the  debtor,  because 
these  proceeds  went  to  satisfy  debts  that  were  harrassing  him,  instead 
of  the  bank's  debt,  which  was  not  then  due,  nor  the  lien  creditor's, 
booaose  it  lot  them  in  upon  the  fund,  to  the  extent  to  which  the 
claim  of  the  bank,  had  it  been  asserted,  wonld  hare  excluded  them. 

Then  why  should  the  bank's  forbearance  be  construed  into  an 
extinguishment  of  one-third  of  its  debt  ?  In  looking  through  the 
reasons  assigned  by  tho  learned  judge,  we  fail  to  perceive  anything 
that  is  satisfactory  on  this  point.  Ho  answers  successfully  the 
aripiment  of  counsel  in  regard  to  the  appropriation  of  tho  payments 
made. 

I  agree  entirely  with  him  that  the  payments  wete  made  generally, 
on  the  entire  contract,  and  applied  as  made.  Tlie  questions  here 
do  not  depend  on  the  equitable  doctrine  which  regulates  the  appli- 
cation of  partial  payments,  but  upon  the  rights  of  creditors  under 
statutory  liens.    That  doctrine  has  no  application  to  the  ease. 

But  tho  eonelosion  of  the  learned  judge,  that  '*  the  bank  was 
bound  to  look  to  tho  proceeds  of  the  sale  of  that  lot,  (No.  299)  for 
Its  proportion  of  tho  balance  then  due  upon  the  wholo  lien,*'  strikes 
OS  as  a  non  tequitur. 

It  was  inaccurate  to  speak  of  a  balance  then  due  the  bank,  fo** 
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the  Miljr  Mt  of  Um  thirtoM  notes  wkkkhtd  tlM»»tltni|lMidWtli 
paid  ftnd  taken  op  bj  Davit,  and  tkoro  waa  nollitng  dna  Iho  Wnk  at 
tha  time  of  the  first  sale. 

Bat  the  greater  error  of  this  eonelnsion  isi  that  it  treats  the  bank*a 
as  an  apportioned  debt— one-third  of  it  eharged  on  eaeh  lot.  I 
repeat,  that  it  was  the  lien,  the  seenrity  that  wu  apportioned,  not 
the  debt.  The  debt  wu  u  entire  as  OTor,  or  if  it  be  regarded  as 
broken,  it  was  not  into  three  parts,  oorresponding  with  the  liena, 
bnt  into  the  thirteen  notes. 

The  best  view  of  these  notes,  kowoTer,  is  that  tk^  Were  onlj 
appointments  of  the  times  of  payment  fixed  for  the  entire  debt. 
Together,  they  constitnted  the  debt  whteh  the  hank  was  entitled  to 
reeeive.  As  farther  seenritj  for  the  same  debt,  the  bank  keld  tiM 
three  liens.  Eaok  of  tkeee  was  good  for  $3,000  of  that  debt,  nad 
the  two  last  wera  none  the  worse,  beeansa  the  Am  had  prodnead 
nothing. 

The  present  elaim  of  the  bank  is  for  a  snm  within  the  lien  ditenled 
hj  the  last  sale ;  the  reeord  was  notiee  to  all  parties  of  the  bntkk'a 
right  to  assert  that  lien,  for  an  amount  not  exceeding  $8,000 ;  mud 
therefore  the  portion  of  the  fond  elaimed  by  the  bankf  abonld  hnrc 
been  allowed* 

And  now,  to  wit,  4th  January,  1868,  this  sppsal  having  been 
argved  by  ooaasel  and  fully  eonsidered  by  the  oourti  it  is  ordered 
that  the  deeree  of  the  District  Court  of  Alleghei^  county  be  reversed 
and  set  aside,  and  that  of  the  fund  in  court,  the  sum  of  |2,6M  08 
be,  and  the  same  is  hereby  decreed  to  be  paid  to  tko  appellant;  tknl 
tke  residue  of  said  land  be  distributed  te  the  ether  lien  ereditora, 
aeoording  to  their  priori^,  and  that  the  eoal  ef  this  ippoal  be  |^ 
by  the  appellee. 


ill  ik§  Supmu  (UuH  9f  Penn^hatUa^  1868. 

WtUIAMS  A!ID  Wm  rt.  ODWAID  AND  Wlft. 

Ite  M  aef iM  M  •  cMlncI  Bade  Wtwtf*  lw«  MtirU  tromM  tlUr  cottrlart^  Ibt 
k«ab««dt  ftloM  BoH  fM  tad  be  twd :  Ikt  •••  oC  Ikt  kwbaad*i  ■!»•  is  »  ■!•• 

Tb«  faeU  fallj  tppcur  in  Um  opinion  of  tbo  eonrt,  whteli  wu 
deHreredbj 

WooDWARDy  J. — A  married  woman  can  neither  lue  nor  bo  tned 
Ml  lier  eoniraet  made  dnring  coTorture.  If  aho  eontraet  for  neces- 
anries  or  for  gooda  that  go  to  the  nae  of  her  basband,  tbo  law  presumea 
ber  lo  be  bia  agent,  and  treata  tbe  eontract  aa  bia,  and  the  suit  must 
be  against  him  alone.  It  is  only  when  an  action  ia  brovgbt  on  her 
nnte-nnptial  contract  that  ahe  is  to  be  Joined  aa  a  co-plaintiff  or  do* 
fondant  with  her  bosband.  Iforfi  to.  BuUeff  1  WatU  229,  and  thia 
boeaoso  in  ease  of  the  bnsband'a  death  tbo  action  most  sarYife. 
Bat  an  action  on  n  contract  between  two  married  women  made  after 
en?ertare,  neither  wife  should  be  joined*  If  any  right  of  action 
neoTued,  it  belongs  to  tbo  husband  of  the  one  wi(^,  and  whatoTcr 
linbilitj  is  created,  atUebed  to  tbe  buabnnd  of  tbo  other.  Though 
tbo  wirea  ma/  bare  created  the  canse  of  war,  thejr  *ro  to  be  regarded 
ia  tbe  ministers  of  their  lords,  and  tbo  battle  is  to  bo  fought  bj 
tbem  single  banded. 

Theao  mica  and  principles  were  all  tiolated  in  tbo  case  before  na. 
Mro.  Coward  deposited  mone^  with  Mrs.  Williams  to  tbo  amount 
of  6000,  and  drew  npon  he^  for  farious  snms  until  tbe  balance  waa 
fedaced  to  8148  69  which,  with  922  interest  claimed,  amounting  to 
9165  60,  aro  the  monejs  for  which  this  suit  is  brought 

Tbo  plaintiff's  counts  alt  charge  an  assumpsit  bj  ilfst^s  Wtiliami 
mnd  ElizahctK  ki$  irt/«  rs  Perry  Oovard  and  Ann  A(t  i9i/«,  and 
tbo  plaintiifs  bad  a  terdict  and  judgment  There  is  nothing  in  tbe 
oocnmon  law  of  tbo  marriage  relations,  and  nothing  in  the  statutory 

*  modifiention  of  it  to  jnstifj  such  misjoinders,  and  tbe  judgment  ia 
aceordingt/  rerersed,  and  restitntion  Awarded  of  tbo  mon^  ooU 

looted  OB  tbo  oieeution* 
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KCOCNT  CNQLItH   OCOI9ION9. 
In  th0  C0wrt  0/  Cfomman  Beneh^  K99. 17, 1867. 

TOONCT  ra.  THE  LONDON,  BRIODTON  AND  aOITTU-OOAnr  KAILWAT  OOMPANT. 

Tb«  pUiatif  Btocook  m  door  a  a  r»nwaj-«tetlo«.  Mid,  poialDg  tkrovgh  It  imietd  of 
Bsoiber,  foil  down  %  Olgbt  of  ttepo  aad  wtt  b«rt.  Tkoro  wm  ft  Hgbt  over  tbt 
door  which  heialcodod  to  pMt  throsgh,  and  aprintod  Botieoobowing  ibo  purpoM 
of  it  There  wet  eltio  on  Inaeriptlon  ortr  the  other,  bat  bo  light.  The  defendant 
eootd  aot  reed.  There  wm  bo  erMeBce  that  tibo  atopa  were  Mora  tbaa  ordlBarilj 
dangeroiM ;  bold  that  the  rattwaj  oompaaj  ware  sat  UaMa. 

This  action  was  tried  at  the  last  sittings  at  Wostmiester,  before 
Cretswcll  J.,  who  directed  a  nonsuit  to  be  entered,  with  leave  to  the 
plaintiff  to  more  to  set  aside  the  nonsuiti  and  enter  a  Terdict  for  the 
defendants  for  X35.  The  declaration  stated  that  the  defendants 
were  possessed  of  a  railwaj  station  a|  New  Cross ;  and  it  was  their 
dttt/  to  keep  it  in  a  safe  state,  that  they  did  not  do  so,  and  the 
plaintiff  by  reason  thereof  fell  into  a  hole,  and  was  hurt.  It  ap- 
peared at  the  trial  that  the  plaintiff  arrired  at  the  railway  station 
to  go  bj  the  train  whieh  leaTes  at  n  qnarter-past  iwelTo  at  night. 
Ho  inquired  of  a  stranger  on  the  platform  the  waj  to  the  nrinary. 
lie  pointed  towards  a  part  of  the  platform  where  there  were  two 
doors.  The  one  had  the  words  "  for  gentlemen**  OTer  it  j  over  the 
other  were  the  words  **  lamp-room  ;**  over  the  former  there  was  a 
light,  ovor  the  latter  none.  The  plaintiff  was  an  illiterate  man,  and 
passed  throagh  the  door  leading  to  the  lamp-room.  The  door  was 
on  the  swing,  and  as  he  entered,  he  fell  down  a  flight  of  steps,  and 
hurt  his  head.  The  plaintiffs  son  went  to  look  at  the  steps  a  few 
days  after,  and  found  the  door  locked.  The  plaintiff  said  he  was  in 
a  hurry,  there  was  no  light,  and  he  oould  not  see  what  was  before 
him. 

Pigott,  Serjt.,  now  moved  for  a  rule  in  pursuance  of  the  leave 
reserved.  The  defendants  ought  to  have  kept  the  door  locked ;  the 
words  over  the  doors  oould  be  of  np  use  to  the  plaintiff,  who  was 
illiterate.  Thero  being  no  light  over  the  door,  any  one  might  have 
mistaken  the  place,  and  been  ii\{ured.  [WUliams  J,— What  was  the 
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nature  of  tlie  steps  T]  Tfe  could  giro  no  farther  eridcnce  of  that, 
the  door  being  locked  when  tbo  son  of  the  pUintiif  went  to  examine 
them. 

W1U.IAII8  J. — I  think  there  should  be  no  rule.  Putting  sueh  a 
ease  to  the  jurj  is  tantamount  to  n  verdict  for  the  plaintiff,  and  the 
question  is  whether  there  is  OTidence  upon  which  a  jury  could  pro- 
perl/  act.  If  it  had  been  shown  that  the  steps  had  been  dangerous, 
the  ease  might  haTe  been  different 

TfiLLBS  J. — I  am  of  the  snmo  opinion.  To  make  out  a  case  of 
negligence,  some  fact  must  be  proved  more  consutent  with  the  de* 
fondants  hariog,  through  negligence,  caused  the  injury,  than  the 
opposite  theorj.  There  was  nothing  to  show  that  the  steps  were 
more  than  ordinarilj  dangerous,  nothing  to  show  that  thej  were  out 
of  the  ordinary  course.  It  is  impossible  for  a  man  to  dispose  his 
property  in  such  n  way,  but  that  a  man  may  by  accident  or  negli* 
geiice  injure  himself.  There  is  no  eridcnce  that  an  accident  might 
Mt  have  been  aroided  by  a  man  of  ordinary  prudence  and  care. 

Cockburn,  C.  J.  took  no  pari  in  the  case,  he  being  n  shareholder 
m  the  detodant's  company. 

Crowder,  J.  was  not  in  court  during  the  argument. 

Rule  refused. 


'^*«- 
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A  PtAOTKIAt  TtBATIta  VPOS  TUI  LAW   Or   BaILWATI.      Bj   flAAO   F.    RlDriB1.f». 

LL.  D.,  Ckfef  Jutiet  oC  TcnaoM.    BostM :  Little,  Brava  ft  Co.,  1868,  py.  780. 

"This  work/'  says  the  author,  in  bis  pitfiioe,  **  was  undertakou  with 
the  purpose  of  suppljiag,  what  seenod  to  tbe  author,  a  want,  if  not  a 
Bcesesity  to  the  profession  in  thb  eountiy,  a  book  upon  the  law  of  rail- 
ways, which  shoald  present  within  letsooablQ  eompoM,  and  io  a  properlj 
digssSed  form,  the  whols  law  upon  the  subjeet,  both  English  and  Aneri- 
san.  No  treatise  h^d  attempted  this,  and  the  attempt  hu  coofinaed  the 
BSUMJoineM  thai  the  aeeomplishment  of  snsh  an  undertaking  is  attended 
with  bber  and  perpleiiiy.*' 
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•*  U  feMM  teinUe  iktA  raeh  »  voile  •hoM  pretnt  tf«j  eu*  wiMbb 
hM  beea  deeiM,  b  both  eovBtrlet,  m  mdk  m  totm  m  to  wukt  Um  inn* 
of  dooiaioB  plain  mmA  olmoMy  Md  at  tlio  wom  Ubm  loi  cobtoH  a  trtalioo 
into  a  nofo  digetL  A  boio  tnaUio,  too,  vpoa  ibo  prlodploa  teiroltod  ii 
tbo  Mforal  dopartoMBts  of  tiM  lav  btmight  vnder  dioMaaiot  Is  wmA  • 
work,  woald  bo  of  littlo  banoftl  oxoopi  to  ibo  aivdoDt.  Thiif  loo,  will  bf 
CniBd  in  tbo  approtod  troaUico  alfoadj  pnbliabed  vpon  tbcoo  aotcnl  Mb- 
Joeto.  On  tbo  oibor  band,  a  digeot  of  tbo  caoea  vpon  «nj  plan,  homtmt 
oomprobonaivo  or  pbiioaopbieal  aigbt  bo  tbo  analjraia,  irould  oppont  ma 
nnaatiafaotofj  kbor,  irben  wo  boTo  alrcadj  ao  arneb  of  tbo  kind.'^ 

"  It  b  tbo  oodaaTor  of  tbia  nnd^ertaking  to  oombino  tbo  two  fai  mtk  n 
mannor  aa  to  raader  tbo  work  intoUsgiblo  and  intoitating  aa  an  oxpoailioB 
of  tbo  prinoiptea  involfodt  and  at  tba  aaao  tfano  pioiatti  a  tboro«|^ 
anal/iia  and  difeal  of  all  tbo  important  oaina  npon  tbo  anljcet,  in  mtk  • 
manner  ao  to  onablo  tbo  reader,  at  onoo,  td  know  tbo  VMnli  of  all  tbo  dool- 
•iona  npon  tbo  ae?oral  fopioi  diaanmod." 

'*Tbo  plan  of  tbo  work  ia  mainlj  noW|  and  the  oflbilbia  boon,  lOfnadnr 
il  natoral,  aimpio  and  ooBBprobonaito.  Tbo  manner  of  arranging  Iko 
boada  to  tbo  ae?eral  anb-diTiaiona,  baa  been  adopted  ebiel/  with  n  Tinlr  to 
enable  tbo  profeasion  to  ind,  at  onoo,  whatofor  the  worit  oontalna  mpMi 
anj  topio  or  <|neation/' 

We  bare  giten  tbia  book  eonaiderablo  itndy,  with  a  tlew  of  fnllj  teatlag 
tta  merita  and  (Mf  preaenting  thorn  to  the  profeadon.  Tbo  topio  niMlor* 
taken  ia,  at  the  preaeni  moment,  of  the  Tory  bi|jbeal  intomt  and  import* 
anoo  to  noarlj  all  profeasional  man  engaged  in  aotifO  ptaotieo^ftri  whoi  in 
not  called  to  pome,  or  defend,  a  railroad  f 

Tbo  Crat  thing  that  apoeUI)/  atrikea  the  foader,  ii  tho  Torj  oompmlM^ 
MTO  ebaraeter  of  tho  work.  It  atarto  with  tho  beipnninj^  the  organimrtwm 
of  the  road  nndor  tho  eharteri  then  diaonaaea  the  bj-lawa  end  atnt^loBy 
capital  itoek,  tranafer  of  abarea,  aaaemmenta  on  abarea,  ilgbl  of  waj,  emii. 
nent  domain,  remediea  of  land  ownera,  eonatmetaon  of  roadwoj^  enrtien^ 
a6tioBa,fenoea,  mandamna,  certiorari,  eqnit/findiotmont,  taxation,  dlridomdn 
inMlTcoej,  eonaolidation  of  oompaniea,  Ao.,  and  inatt/  baa  an  AppeadBz^ 
oontainiDg  mneb  naofnl  practical  infennation.  Tbo  oonlenta  of  tho  Tofaanae 
are  fall/  and  oarefally  aal  forth  in  a  table,  and  a  gbmoe  at  tUa  taUo  wiU 
give  tho  reader  a  eorroot  idea  of  tho  anljoot  matted  of  an/  pi^  ia  Hhm 
booL  Tbia  ia  eminently  naaMi  and  iadood  indiipwimJili  ki  oomfai 
oenTonionoo. 

Tbo  Boxl  thing  thai  aHlhot  tho  Mnder,  io  Ihi  ntf 
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It  b  bcHered  do  Baglisli  or  America  tarn,  of  nj  tpccid 
iaportavce,  vhieh  kiid  been  pttUisbcd  up  to  ttie  tioM  the  book  bid  posicd 
fkt  press,  is  ottitlcd.  ^Tbo  writer  of  tbts  notios  bti  seorrbcd  for  soom 
loeeat  autborities  wbicb  would  bate  been  likely  to  cicape  tlio  ttleotioa  of 
eroB  a  pretty  diligent  ttodent,  but  hk  tttrj  iosta&eo  fbo  lesraed  Cbiof 
/wstiee  had  seoo,  and  bai  eitod,  ifao  case,  in  its  appropriate  plaeo.  Tbo 
diligcnco  and  tbo  learning  are  cqndlj  renuirkablo  and  praisewortby.  Tbs 
snbjcci  was  new,  and  in  mneb  eonfof ion,  embemssed  witb  elaborate  and 
eonflicling  jndietal  deteraiinaiiona,  taxing  tbo  nctbodieal  and  logical  mind 
of  tbo  antbor  to  its  ntaost,  yet  ono  cannot  read  witboni  admiring  tbo 
CMility  nnd  Jnst  diserimination  witb  wbicb  aaeb  of  fbo  eoaplei  sn^eel 
aiatter  of  tbis  Tolnnio  is  proiented.  Perbaps  too  mneb  Is  attempted  for 
tbo  limits  of  tbe  work,  bnt  tbo  manner  of  tbo  exeention  al  ^1  times  eem* 
mands  icspeet  and  attention.  The  patient  habits  of  tbongbl  ongtndsrtd 
by  a  lilb  of  legal  stndy  and  constant  judicial  jndgmsnt,  are  appattnt ;  ono 
•oed  not  to  ba?o  boon  told  by  tbe  title  page  that  tbo  anther  was  **  Chief 
Jnalieo  of  Vermont  f  exaet  buigoage,  oloso  logte,  soeeinct  statement,  sad 
enntioHS  suggestion,  loily  annonnee  tbo  jndicial  mind. 

To  s«m  op  onr  oondnsion,  after  a  somewhat  mors  than  asnal  oonsidefn- 
taow  of  tbo  book,  wo  ind  It  to  have  perlbrmod  tbo  psomiso  of  tbo  piofaos, 
aad  that  tbo  Isamad  labors  of  a  distSngniibod  and  abloinrist  have  shod 
gnat  l^ht  npon  n  dilbcnltand  oompltcalod  bmeh  of  Isgal  loaning. 


BsroBXS  or  Casbs  Aaooso  Asn  Daftannan  is  taa  Covar  or  CnAscaar  ahd 
on  ArruAh  n  ras  Cocar  or  Eaaoat  amp  ArrsAM  ts  raa  Stats  or  Nsw 
JkBMT.  Jen  P.  SrocKTov,  Beportef.  Tohum  TL  Treotoat  Printed  by 
PMnipt*Doewtll,ir«.4Ckaaeti7««iart,  18M»  p^  09S. 


Thio  folnnm  oontains  tbo  opinions  of  Gbaneellor  Williamson,  from  Feb* 
mary  Term,  18M,  to  Oetober  Term,  1855,  and  tbo  cases  hi  tbo  Conri  of 
Appeab  limn  Iforomber  Term,  1855,  to  Juno  Term,  1850.  Tbo  Chancery 
Basra  in  New  Jersey  bare  been  gradnally  becoming  mora  and  more  import- 
aai  nad  IntoKSting.  Tbo  tcry  ample  e<|nity  jorisdictioa  permitted  in  that 
aiale,  has  oaabiod  fbo  bor  to  present  for  adjodication  n  dam  of  oases 
vUoh  has  caOod  for  tbo  ouoriso  of  tbo  ablest  oqnity  jadgmeats. 

Tlw  ability  of  tbo  pnseat  Cbaaeellor  of  Now  Jersey  is.  wMbily  pre- 
by  Mr.  Slocktoa  ia  tbsss  nports.    It  Is  qnite  trideat  thai  tbo 
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raporlcr  bai  fuUj  ttutand  tbt  CMOi,  bj  cMtfol  tiMj  tod  ammioatioB, 
before  be  bat  ettempCed  to  Mod  tbem  to  tbe  prioter,  eod  tbe  niaefaetoigr 
Ntoli  bu  bceo  a  ▼oIuom  of  iotelliglble  eod  gsocnllj  impeiieat  eaoM, 
eerefoUy  prepared,  witb  eiecUool  bead  Botei|  brief  etatoowote  of  tbo 
argumcDli  aod  tbe  CbaoeeUor'e  elear  aod  admiimble  opioioo.  Few 
ebaoeery  reporta  wbieb  it  ia  oor  dotj  to  read,  taboo  aa  a  wbole,  eaose  «a 
BO  little  eonplaiat;  little  tbat  ia  avperfloooa  (a  ioaerted,  and  little  thai  io 
leqoiaite,  b  omitted.  Tbeo,  too,  we  bave  aa  lodes  wbieb  leallj  givco  wo 
■ooie  iatight  into  aod  boowledge  of  tbe  eooteota  tbenaelfea. 

Some  importaot  aiattera  will  be  feood  ia  tbia  ToloBe,  aod  tbo  leader 
■lay  oooaolt  witb  ioteieat  aod  prefit  tbo  eaaea  oader  tbo  bead  of  Cooatitv- 
tiooal  Law,  Corpoiatiooa,  Debtor  aod  Creditor,  Fraod,  lojaaetioB,  Judg- 
Meot  aod  Eioentioo,  Tmat,  aod  Will.  Wo  eao,  aod  do  vitb  pleao«i«, 
eoMBeod  tbia  tolono  of  Beporti,  aa  «oo  of  oodoobtid  eieaMeooa,  aod  well 
wertb  oooaaltatioa  aod  atad/. 


ftiroan  o?  Caski  Abovid  md  Danaaiaao  is  ras  Covat  or  Coaaee  PtaAo  voa 
Tm  CiTT  AMD  Coomr  er  Haw  Teas.  Witk  HetMi  Kafitiptii,  and  aa  lodox. 
B/  E.  DBi.AriH.D  Bum,  CeaaMller  at  Lav.  TaloBa  UL  Wav  York:  X<oiHo 
It  Blaod,  U«  Bookaellara  aad  FebUakam,  He^  84  NaMae  alrtet    18G8,  pp.  MM. 


Wo  aooounee  witb  pleaaate  a  tbird  reloaM  of  Mr.  Snitb'a  Beporta. 
Tbe  well  leeogniied  ability  aod  profaosiooal  ataodiog  of  tbo  reporter  would 
alooo  goaraatee  aa  a  Toloae  of  good  reporta»  bad  ooi  tbe  two  preceding 
Tolamea  already  establiebed  bia  editorial  lepotatioo.  Tbe  esteoded  and 
almeat  aolioiited  joriadietioo  of  tbo  New  York  Oooiaioo  Fleaa,  and  the 
widely  reeogoiied  ability  of  tbe  Jodgea  wbo  oow  cit  opoo  tbe  beach,  to 
wbieb,  perbapt,  we  oogbt  to  add  tbo  baodeooM  maooer  io  wbiek  Uie 
reporter  baa  beretofbre  preaeoted  tbelr  Jadieial  delenoioatiooa  to  kia 
brethreo  of  tbo  bar,  baa  oalled  atteatioo  to  tbo  adjodieatiooa  of  ibateoort, 
aod  oaofod  Ita  jadgmeota  to  be  froqaeotly  oiled,  aa  well  out  of  aa  in  iIm^ 
8tato  of  New  York.  We  bave  marked  oeforU  of  tbe  oaaea  for  oor  pogea, 
M  aoon  u  ipaee  will  permit  at  to  pabliab  tbem.  We  feel  boaad  to  aaj, 
tbat  Mr.  6mitb*a  Index  ia  a  model;  it  ia  oxaol  aad comprobooaife,  wliiob 
ia  all  tbat  MB  bo  asfccdi  Io  tbat  moi^  taalUpifft  of  a  book. 
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MALIGE  IN  MORALS  AND  IN  LAW. 

Maliee  in  norali  4nd  mtliee  in  Imw  ftre  ewentitllj  distinct ;  yet 
n  knowledge  of  the  nntnre  nnd  pnetieal  effeets  of  the  one  will  prov^ 
•f  tbgnlnr  eenrioe  in  the  inrestigation  of  the  other, 

Mmliee  (from  Lntin  m^ditiOf  signifying  wiekedoess,  ill-will,  Bpite,) 
is  n  Bpeeiftl  mnnifestption  of  mmleTolenee,  end  is,  therefore,  n  nentnl 
condition  requiring  some  exciting  cnnse  for  its  prodnetaon.  It  is- 
eonpoeed  of  two  elements ;  the  one  negmtire,  the  other  positire. 
There  is  n  negntiTo  of  lore,  end  there  is,  forthermore,  present,  posi- 
tiTO  ilUwill,  or  design  to  com  pass  the  infliction  of  pain  vpon  the 
<Uspleasing  object.  Lord  Coke,  in  3  Inst  42,  Tory  properly  dis- 
lingniehes  between  hatr§d  and  hm/mc,  in  that  **  malice  is  aeuf  a,  that 
is,  eager,  sharp,  cmeL"  Another  passion,  akin  to  malice,  is  anger, 
which  is  *'4n  nneasincss  or  discomposnre  of  the  mind  upon  the 
reeeipi  of  any  injury,  with  n  present  purpose  of  rerenge."  Locke's 
Bssays,  h.  %  o.  20  |  18.  EuTy,  also,  is  not  unfreqnently  con- 
fenaded  with  malice.  The  distinction  between  them  will  be  per> 
eeired  by  adferting  to  the  definition  of  the  former :  **  Envy  is  an 
•aeaaincei  of  the  mind,  caused  by  the  eonsideration  of  a  good  wo 
desiro,  obtained  by  one  wo  think  should  not  haYo  had  it  before  us." 

Old,  S  18* 
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Anger,  «fiT7y  h«trcdy  may,  noft  generanj  do,  coeziit  with  mtlice, 
but  it  if  Always  u  concomitants  and  not  as  elements.  Such  are 
the  rcsulto  at  whidi  we  arrWe  hj  introepectum  and  obserTation — 
the  onlj  sources  of  psychological  knowledge.  The/  are  important 
in  morals ;  for  the  moral  qnality  neither  does  nor  can  abide  in  the 
act  And,  therefore,  an  eminent  Jewish  lawyer  declares  that  '*out 
of  the  heart  are  the  issues  of  life.'*  Yet  w^  from  finitcness  of 
understanding,  are  restricted,  in  our  grounds  of  judgment,  to  overt 
actions.  The  fact^that  the  common  experience  of  mankind  demon- 
strates an  agreement  between  these  and  the  prompting  motivey 
proves  them  no  very  inaccurate  standard.  The  term  overt  actions, 
as  here  used,  comprehends  a  grouping  of  circumstances  and  relatioas 
as  well  as  of  objects  to  be  attained.  Absolute  oorreetness  is  not 
to  be  expected,  and  little  will  be  gained  by  giving  to  vague  eoncep- 
tions  a  '*  habitation  and  a  name,"  without  inquiring  into  their 
character  and  application. 

When  we  turn  from  morals  to  law,  the  field  of  vision  is  changed. 
The  attention  must  be  direoted  to  the  outer  world,  to  actions  in 
their  origin  and  results.  Here  a  diligent  collation  of  the  authori- 
ties will  afford  us  this  comprehensive  definition  of  malice :  It  is  the 
intentional  doing  of  a  wrongful  act,  with  knowledge  of  its  character, 
and  without  just  cause  or  excuse.  iSkaU  vs.  Tarkf  9  Mete  104 ; 
WiggxM  vs.  Coffin^  8  Story  7.  The  use  of  the  word  << intentional*' 
seemingly  considers  the  mental  state  as  still  an  clement,  but 
it  is  in  seeming  only,  for  the  word  has  a  technical  meaning  distinct 
from  any  reference  to  mind.  The  legal  differs  materially  from  the 
moral  import  of  malice.  It  signifies  not  merely  hatred  or  ill-will, 
but  any  wicked  or  mischievous  intention  of  the  mind,  or  inexcusa- 
ble recklessness.  Russell  on  Cr,  488,  n.  i.  This  signification  wu 
ignored  by  Pres.  Kott,  when  he  said,  in  speaking  of  the  death  of 
Hamilton,  ^  There  may  be  murder  in  reason  and  in  fact  where  there 
is  no  malice."  Many  writers,  literary  and  legal,  have  fallen  into 
the  same  error,  whioh  has  tended  to  increase  the  confused  ideu 
entertained  upon  the  subject. 

In  this  discussion  we  desire  entirely  to  dissodate  malice  in  intend- 
ment of  law  from  the  menUl  condition,  with  whidi,  properly  eon* 
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ri<lcred,  it  has  nothing  to  do,  except  in  lo  fmr  m  the  demonetntiTe 
acts  tre  fovnd,  on  «  poiUriori  principles,  to  be  the  natural  out- 
growth of  sveh  mental  condition.  With  this  nnderstanding,  wo  will 
rentnre  the  following  definition :  Malice  is  the  eoncorrence  of  cer- 
tain cii-cnmstances,  invoWing  injury,  actual  or  probaMe,  to  one 
without  adequate  or  justifiahle  benefit  to  another.  ObTiounly,  it 
would  be  impossiblo  to  designate  with  greater  precision,  the  indicia 
of  malice,  for  these  rary  with  the  phases  of  each  particular  case  or 
crime.  There  u  sufficient  dcfinitencss  for  identification.  The 
injury,  for  instance,  may  be  ideal  or  physical,  according  as  it  affects 
character  or  person,  or  property;  it  may  be  present,  or  prospeo- 
tire ;  and  it  may  be  actual,  or  simply  existent  in  the  eye  of  the  law. 
The  essential  elements  are  the  injury,  as  aboTO  explained,  and  the 
deficiency  of  legal  excuse,  entirely  excluding  motiYO  firom  the  con* 
slderation.  This  is  justified  by  the  tendency  of  modem  adjudica- 
tion. Thus,  in  Wipffim  ts.  Coffin^  before  cited.  Justice  Story  holds, 
that  **  an  act  unlawful  in  itself  and  injurious  to  another  is  considered 
both  in  law  and  reason,  to  be  done  with  a  malicious  intent  {malo 
fffiiW)  against  the  party  injured.'*  The  tendency  is,  also,  shown 
by  the  omission  of  the  phrase  '*  by  the  instigation  of  the  doTil,"  and 
others  of  kindred  import,  from  modem  writs  and  pleadings. 

Ki5D8  OF  Malice.— But  malice,  as  thus  (ar  treated,  is  compound, 
and,  in  practice,  must  be  resolved  into  its  elements.  (7<Kcra/ malice 
is  a  lore  of  eril  for  evirs  sake.  It  proceeds  from,  and  evidences 
depravity  of  nature.  There  are  sporadic  exhibitions  of  it  in  all 
countries,  and  sometimes  there  exist  whole  tribes  or  fraternities, 
like  the  Thugs  of  India,  actuated  by  such  a  disposition.  From  this, 
particular  malice  differs,  in  that  it  has  a  specifie  aim  and  object. 

Another  cDrision  is  into  ctm$tructiv4  and  adual^  which  are  vari* 
ously  denominated  implied  and  exprett^  or  malice  in  law  and  malice 
in  fact.  This  distinction  was'first  authoritatively  made  in  the  great 
ease  of  Bromaff4  vs.  Prouer^  4  B.  &  C.  247.  After  a  rerdict  for 
the  defendant,  upon  a  motion  for  a  new  trial,  the  Court  of  King's 
Bench  held  that  the  law  recognised  the  distinction  between  these 
two  descriptions  of  malice,  to  wit :  malice  in  fiict  and  malice  in  law. 
And  that  malice,  in  eomm<>n  ncceptation,  meant  ill-wiU  against  a 
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pOTMNi ;  bttty  IB  iU  legal  teoaa,  ii  MMSi  •  wroigfU  Mi  dono  inUii* 
tioBsllyt  withoak  legal  jutifieatum  or  nuw.  Little  UBproTement 
hu  been  made  vpoa  this  stottoieBt  Like  Lord  Hdi'o  opinioD  ia 
tbo  oolobratod  boflmoBt  oaio  of  Ooggt  fs.  Bemmrd^  ii  1im»  how- 
•Tor,  bcoa  olmboratod  and  oxplaiiicd.  Wo  dodnco  ibo  folbwiag 
oompaot  doimitioiio  from  2  Stark.  Xr.  674^:  ^Ualieo  w  law  io  a 
mere  inforonoo  of  laW|  wliiok  retaltt  mmplj  tnm  a  wilfal  traaagroa- 
•ion  of  Uw." 

Malioo  in  fact  tignifioa  '<  tlio  aotnal  tUta  or  oottditMm  of  tlio  aiiiid 
of  tho  agont,  with  whioh  ho  haa  doao  a  partiooiar  aot ;  aa  thai  he 
did  it  with  a  Tioir  to  pr^odico  a  partievlar  faidindaal|  eithor  geae- 
rally  or  in  tome  apocifio  mannor.** 

Again :  **A  malioioaa  intention  in  faet  it  a  ■attar  of  inHBrenee  from 
all  the  cireamataneea  of  the  particnlar  eaao;  bvl  aoTertbeleaa  tlie 
terna,  nalioe  and  malieiona,  being  te^nieal  tenaa  of  law,  iavolvey  aa 
iadced  all  other  teohnieal  terms  dO|  the  applieatiaa  of  legal  Jadg* 
ment  and  eonsideration  to  the  faeta  aa  foaad  bj  the  jwjJ* 

It  ia  notioeable  that,  althongh  Mr.  Staf  fcioi  foQowiag  the  popalar 
phraocologj  and  stjle  of  thonght,  refers  auUiee  fa|  faet  to  the  inleraal 
nature,  jot  he  eoaelades  bj  referring  it  eimply  aad  entirely  to  the 
conenrrenee  of  apeoifio  foots,  thna  haneoMnag  with  the  dofii^Uiaa 
offered  ateprsu    See,  also,  Ftttt  vs.  ffi^^  12  Piok.  921^ 

Malice  ffreptnn  will  reqnire  a  brief  aotioeia  this  eoaaeetioii.  8ir 
Edward  Coke,  in  8  Inst  62,  deelarea  il  eidateat,  ia  the  eaaa  of 
lelonj,  ^  where  the  aet  was  doae  volaptarilj,  aad  of  aet  pnrpoao, 
thoogh  done  npoa  a  auddea  oooastea.'*  The  element  of  tiaaa  in 
thvB  seea  to  be  eomparatitrblj  a  aoa  esseatisl.  Thia  kiad  ia  aoi 
speciallj  distingnishable  from  malioe  in  faet. 

Mona  OF  Paoov«-^To  this,  adter^oa  has  already  beea,  aad  irill 
snbeeqnently  be  made  at  some  length.  |t  oonstitates,  in  party  t^ 
diffcrenoe  between  the  sereral  kinds  f  f  malioe.  Malioo  fai  law 
reeulta  neeeasarily  vpon  proof  of  the  faeta  making  ap  the  ea«aa  af 
notion,  or  from  erideaoe  of  grow  aegligeiiee  or  oareleasaees.  Maliaa 
ia  fact  mnol  be  direotly  proved  by  eironamtanesa  not  intriiiaie, 
Ihoagh  releraat  The  atroager  eirenmstaaees  dsmeastralap  tW 
moffo  eleariy  aa  evil  motire  asterealed  ia  the  aiaptatiea  of 
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to  tnd*  MaliM  i»  ill  all  eaies  a  qoMtion  of  faet  to  bo  doterminod 
l^  tbo  jiirj,  mder  proper  instmetioiw  firom  tko  oowt.  But  iImto 
•10  coMO  whero  tlie  Jwj  may  tako  it  for  grantod,  or,  rather,  wbero 
ita  existeiioo  ia  a  Matter  of  do  ttOBMnt,  oxoopt  ai  aa  aggraratiDg 
cbreniiiftaBOO. 

Maucb  ah  Elbmbht  of  Leoal  Liadiutt.— It  is  by  aomo 
denied  tbat  bmUco  if  over  an  eaieiitia]  eleoMBt  of  legal  liability. 
8adi  doetriae  ia  hardly  reeooeilable  with  the  laDgoage  of  the  books 
of  earlier  or  later  date.  Its  donaia  is  more  cireimseribed  than  is 
by  many  soppoeed;  noYerthelcss  it  baa  a  plaoe  in  some  aetions  ai 
an  integral  part  of  the  ofenoe  ^arged»  and  endenoe  thereof  mvst 
bo  submitted  to  the  jnry.    Wo  shall  feUoif  the  nsnal  division  of 


L  CrimiiuU  meH^i^^h  AmMb.-^^^  Though  a  man  pnl 
another  to  death ;  yet^  aeoording  to  the  motiro  with  wbieh  the  aot 
wma  eoamittedy  the  motiro  bebg  to  bo  determined  by  the  eirenm- 
stances  of  the  partienlar  ease ;  what  ho  has  done,  is,  ia  law,  jostift- 
able,  or  exeosable,  or  criminal."  George  on  Libel,  1(M).  We  are 
interested  in  only  ono  of  these  kinds,  to  wit,  felonious  or  crimiaal 
homicide,  which  as  defined  by  Blackstono  (4  Com.  188)  to  be  "^  the 
killing  of  a  hnmaa  oreatnro^  of  any  ago  or  sex,  without  justification 
or  exeaso.**  Thb  is  itself  diTisiblo  mto  manslaughter  and  murder. 
Between  thceo  tho  main  distinction  ia  the  presence  or  absence  of 
malice;  for  manslaughter,  though  unlawful,  is  a  killing  without 
malice,  express  or  implied.  Chief  Jnstioe  8baw  has,  in  SlaU  ts. 
TM'k^  9  Meto.  116,  explained  the  principle  hero  inrolvod :  *«  From 
thif  view  of  tho  immeaiorSal  usage  of  tho  courts,  wpoa  special  tor- 
diota,  it  appears  maaifeat  that  the  fact  of  tho  killing  is  primdfaeit 
OTidenco  of  malice^  and,  nnleas  OTorcomo  by  preponderating  proof 
tho  other  way,  it  must  bo  held  murder,  and  judgment  giToa  accord- 
ingly.*' Thb  is  merely  a  restatemeat  of  tho  doctrine  laid  down^y 
Blnekstone  in  his  Commentaries.  Wo  do  not  understand  it  to  bo 
caaentiaUy  changed  ia  Kew  York  by  the  deciaioa  of  the  court  of 
Appeala  ia  the  llcCaaa  case.  That  dooisioa— which  seems  to  bo 
ooBtmry  to  all  law,  whatoTor  may  bo  ita  foundation  in  common 
joaao  eaforoes  tho  oaMt  fnbandi  apoa  the  prosecutioa  to  aa 
aabonrd  of  oxtoat    Tho  qaeatioa  of  malice  musti  howofor,  romaia 
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•1  boretofort.  If  Ihe  defeiee  disproTo  tbe  premmptioii,  positiye 
proof  of  expreM  malice  motl  be  addiieed  bj  tbe  proeeevtion.  Tbie 
eotisieU  of  *^extenud  eireainstaiieet  discoyering  tbe  inward  inteB- 
tion ;  M  Uying  m  watt|  antecedent  Beoacesi  former  gmdgeSi  nad 
concerted  ecbemee  to  do  bim  some  bodilj  bamu"  4  BL  Com. 
199. 

.  ■  2.  lf«jrA«m.— Tbisy  in  order  to.  be  felonj,  most  be  done  witb 
malice  prepenee.    Tbe  same  principles  applj  to  it  aa  to  murder* 

3.  Afion, — ^Xbia  ia  tbe  malicioas  and  wilfid  bnmtng  tbe  bonse  or 
otttbooae  of  anotber  man.  4  BL  Com.  £19.  It  maj  be  coeunitled 
hj  letting  fire  to  one'e  own  property.  Tbe  preaumption  licre^ 
alaoi  is  against  tbe  defendant;  bat,  upon  its  rebntter,  positiTO  proof 
must  be  giren,  as  in  tbe  two  preceding  cases^  wbicb  proof  nriaen 
from  tbe  precedent  and  contemporarj  eiroomstanoes. 

4.  ifa/tc»9ttt  Mi$ehirf,'^**lik  its  general  application,  it  maj  be 
defined  to  be  anj  malicious  or  miscbiefous  iigaiji  eitber  to  tlie 
rigbts  of  anotber,  or  to  tbose  of  tbe  public  in  general.**  Whnri. 
Am.  Cr.  Law,  488,  1st  ed.  Halice,  eitber  ezpreaa  or  impliod, 
against  tbe  owner,  and  not  against  tbe  tbing  injured,  is  reqniatt* 
to  tbe  maintenance  of  tbe  action.    StaU  ts.  Wil^  8  Yerg.  278. 

6.  LAeL^**  A  libel  is  a  censorious  or  ridiculous  writing,  picture 
or  sign,  made  witb  a  miscbierous  and  malicioos  intent  towards  goT* 
emmcnt,  magistrates  or  individuals*"  Hamilton  arguendo  JPe#- 
pU  Ts.  CrM9W€Uf  8  Jobns.  Cas.  854. 

.  In  order  to  constitute  tbis  an  indictable  ofience,  it  must  bo  shown 
to  baTo  been  written  or  pubUsbed  witb  malice.  8  Gbittjr*a  Or. 
Law,  807.  Tbe  malice  results  as  a  necessary  implication  upon 
proof  of  tbe  libel.  It  maj  be  rebutted  bj  tbe  defendant  in  tiro 
ways :  1st  By  sbowing  tbat  tbe  publication  was  made  by  an  agent, 
without  bis  knowledge  or  authority;  2d.  By  sbowing  tbe  truth  of 
the  charge,  and  that  the  publication  was  made  witb  good  motires 
and  for  justifiable  ends.    At  common  law  tbe  tratb  was  no  defenoo. 

II.  CivU  iicCi^ns.— Some  actions  may,  at  the  same  time,  be  pro- 
secuted  criminally  on  behalf  of  tbe  public  for  tbe  penalty,  and 
tknWj  by  the  indindual  for  damages.  The  general  prooodnro  is 
for  the  courts,  upon  granting  the  indictment,  to  require  tbe  indi- 
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Tidoal  to  forego  hk  eml  acdon ;  or,  if  tUo  n  aol  doao,  f«r  the  jmrj 
to  modify  tbeir  verdict  bj  refeteaco  to  tlw  actiea  to  wUck  tbe 
defeiMlaDt  ia  stiH  liaUe.  OdIj  om  of  thcM  wiU  Bccd  oddhioul 
consideration. 

1.  MaliciouM  PrMcnrfMii^— Tvo  thiag*  ore  ntcewiry  to  nntoia 
an  action  of  this  sort,  to  wit:  vast  of  probable  caaso  lor  the  prose 
cation  by  tbe  defendant;  and  malicionsness  in  tbe  proeecntion« 
Ewinff  TS.  Sane(fard^  21  Ala.  102.  8onie  of  the  aatborities  are 
more  liberal,  bat  as  tbe  doctrine  bas  been  rceogniied  in  tbe  federal 
courts,  it  maj  be  regarded  as  veil  settled.  Jnstiee  Story  says,  in 
Wiggins  ts.  Coffin^  «<  $Hprtt:  **hk  respect  to  tbe  other  point, 
whether  the  prosecntion  was  malicioos,  as  well  as  withont  probable 
cause,  (for  both  most  concur  to  sapport  the  action),  malice  may  be 
justly  deduced  from  the  total  want  of  probablo  cause ;  for,  ia  the 
sense  of  the  law,  that  is  a  malicioos  act  which  is  done  wilfully  by  a 
party  against  bis  own  sense  of  duty  and  right.'* 

2.  X«M-^Tbis  has  prerionsly  been  defined.  To  it  the  doctrine 
of  malice  is  applicable  in  all  its  fullness  and  under  all  its  Tarious 
phases.  Ordinarily,  proof  of  the  writing  and  publication  draws  in  its 
train  the  presumption  of  malice.  A  justification  attempted,  but 
not  most  precisely  proved,  is,  at  common  law,  conclusirc  eridence 
of  malice,  ^oot  ts.  King^  7  Cowen,  624.  This  rule  is  modified 
in  the  State  of  New  York,  by  the  construction  giren  to  S  185  of 
the  code  of  procedure  by  tbe  Court  of  Appeals,  in  BuMk  ts.  Pro$» 
ffT,  1  Kern.  347.  Proof  of  the  falsity  of  the  charge  iuTolres 
malice. 

But  there  is  a  class  of  cases  in  which  it  must  be  specifically 
proTcd.  Tlicse  may  be  denominated,  in  general  terms,  cases  of 
pririlege.  Such  are  tbe  character  giren  to  a  senrant;  remarks 
made  in  a  legitlstiTe  assembly,  in  the  coarse  of  jadicial  proceedings, 
or  in  church  discipline ;  and  others  of  tbe  like  nature.  Where,  as 
in  these  cases,  an  CTil  motire  is  sn  essential,  subetsntiTe  part  of  the 
offence,  it  is  to  be  determined  by  **  a  consideration,  in  ercry  par* 
ticular  case,  of  all  such  circumstances  as  may,  in  right  season — ^in 
the  judgment  of  plain,  unsophisticated  common  sense— be  thought 
to  make  either  for  or  against  the  fact  of  an  evil  motire  having  led 
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to  the  pvblmtiMi.'*    (OMrgt  m  Libel,  M(M1.)    And  proof  of 

•peoUl  duugOb  m  ordiaaij  ooom^  nliifit  oalMy  IroM  tlM  mom- 

litj  of  showing  molioo. 

ThitMiperhapiy  ftUtholBOodhaitidofpirtfooUraelioQa.   loto 

muj  othon  aoUoo  OAten  m  on  aggvofatnif  ohmmMtoaoe,  thongh 

not  OMontiol  to  their  nuuntenaneea    It  ie  m  mdeBioble  genenl 

prinoiple  thot  en  tot  legil  ia  iteelf,  uA  which  fioloteo  no  right, 

eoanot  be  mode  oetiooohlo  on  oeoonnt  of  the  aMtivo  bj  which  it  is 

prompted.    CUtJUld  ve.   WiU^  28  Yt.  49.    Ae  hoe  olreody 

been  remarked,  there  ie  on  increoa^g  tendenej  In  modem  o4i*<I^co- 

tion  to  dimooiote  legal  prooeedinga  from  anj  eonaideratioD  of  men- 

Ul  eonditiona.     The  old  terma  and  phaaeea  will,  donbtleei,  be 

retained;  yet,  like  manj  othera  in  langnago  at  largOi  they  will  be 

formal  and  meaningleei.    Xhia  tendenej  ia  in  barmen/  with  the 

health/  pregrewiYeneaa  of  tbe  ago.    The  aUowanoe  to  an/  man  or 

•et  of  BMn  ti  the  right  to  jndgo  b/  what  internal  pnrpoee^  action  ie 

in  n  giTen  oaee,  controlled,  plaoea  in  tl|eir  handa  adangerona  engine 

of  power,  which  can  only  be  restmbed  bj  bfleiiUo  mice  of  evi* 

donee.    The  dootrino  waa  originaUj  innoeeem/l  with  n  few 

oiooptlonai  H  boKonga  to  the  paat 

0. 8.  L.  & 
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aiOgNT  AMimOAN  pgptniONt. 

AdmMUjf. 

jAMia  MABiH  a  eon  ai.  tm  nun  iconnrt. 
JOHN  ooMMiRe  n.  mi  ania  MiMnia. 
nn  a  ma  n,  tbi  muo  Mmnin. 
HuimT  aMTun  •••  vm  nnio  namau 


1.  D/tlMBAritiBtUvllMrtbMllMilbri«ppU«i«  llMktMt  petti    Tte 
!■  wipptwd  l»  to  gIvM  It  Um  evMf,  tod  atllM  riUf. 

1  9.  C.  •WBtd  tbabrif  IL  toaMU  la  T.,  wto  mwtnl  Iha  fm^kmm  MMgr^a 
— rlgiiat  Mj  ntmUA  tod  f mtari.  MbMqMottolbaadaaaiaiaaiiMofiha 
Bwtgaft,  J.  IL 4 8«B Npaifid Iho Mg aae kift b«  ia Ihiir taM^j  vMttiha 
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mmnkaA  altaclwd  ker ;  B.  It  T.  fyuviihcd  ekip  ektaAcfy,  Wi  vtra  ftl  bo  tta«  fai 
poMCfvioB ;  If .  8.  did  tbe Joi&tr  work,  hmt  «m  oI  m  liao  ki  pooMOolott:  ildif 
tkat  tk«oo  Kenf  mm  bo  monkalcd,  m  followo^Finl,  /.  If.  It  8oa,  IkotUpvflfkli^ 
mul  bo  paid,  bccouo  tkej  kod  a  ilrict  BoritiBO  Boa,  Md  kod  pooioooloa,  tad 
BO  ooi  of  tko  ovBor  COB  dcfrol  o  lioa  wkiek  tko  lov  orootoi  t  ioooad,  Iko  aoftgifOi^ 
Bod  Ikird,  Iko  boloBOo  ratobl/  to  Iko  otkor  liboloBta. 

3   TboMortgagoBOlof  1850ooBiidcf«dBBd  iBtcrprotod. 

f  Wbcro  tko  veioel  it  Ib  ker  koBM  port,  wmI  tko  aBtoriBl  ■«§  tro  boIIb  poMoatloa, 
on'l  BO  loeol  low  reeognuct  Ikcir  oUimf  to  pritDefod,  tk«j  BiBtl  kt  poHpttd  It 
tb«  BortgBfo  eroditor  wko  kot  bb  iBterefll  to  rem. 

Wm.  D.  Pofter^  E$q,j  for  Jtmes  Mtrth  k  Son* 

Edw'd  dPCrgad^f  Eiq.^  for  Bet  k  Tylee,  ud  Uenrj  Smyier. 

AL  P,  CCtmnir,  Ewq,^  for  John  ComminSi 

llAORATif,  J.-i-In  tliese  caact  libcla  baTe  been  filed  to  recorer 
eerUin  ranif  of  monej,  and  for  which,  it  if  contended  in  each  caaCi 
that  there  ia  a  lien. 

John  Comminay  being  the  owner  of  the  brig  Minnie,  aold  her  to 
W.  II.  Trott,  the  purehaae  being  altogether  on  credit  W.  IL  TroU 
gaTo  hia  promiaaory  note  to  John  Gomminay  dated  the  19th  May, 
1856,  at  aiitj  daya,  for  $1,400,  and  to  aecnre  ita  payment,  exe- 
cnted  a  mortgage  of  the  brig,  dated  the  4th  June,  1856.  The 
mortgage  ia  doly  eiecated,  and  recorded  in  the  office  of  the  Col- 
lector of  Coatoma  for  the  port  of  Charleaton,  where  the  brig  ia 
regiatered.    The  note  ia  atill  unpaid. 

On  the  7th  Jnne,  1856,  Jamea  Marah  k  Son,  who  haTe  alao 
libeled,  and  are  ahipwrighta,  commenced  repairing  the  brig.  They 
continued  to  work  upon  her  until  the  7th  Auguat,  1856,  at  which 
time,  haTing  completed  their  work,  they  now  claim  that  there  ia  due 
for  it  92,808  80.  Before  they  commenced,  they  took  the  brig  into 
their  poaaeaaion,  and  ao  kept  her,  until  they  aurrendered  her  to  tha 
proceaa  of  thia  court.  They  alao  claim  the  further  aum  of  $181 
for  the  aenricea  of  a  ahip-keeper. 

Bee  k  Tylee,  ahip  chandlera,  hare  alao  libeled  the  brig  for 
91,994  88,  the  Talae  of  materiala  and  auppliea  fumiahed  by  them. 
They  haTe  not  been  b  poaaeaaion. 

Henry  8myier,  ahip  joiner,  haa  alao  libeled  for  9872,  the  tilue 
of  work  done  by  him.    He  haa  not  been  in  poaacflaion. 
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The  lien  elaimad  bj  Junes  Manh  k  Son,  if  derived  from  the 
possenion,  which,  m  ihipwrights,  thej  htd.  The  lien  claimed  bj 
John  Commini  is  derived  from  hit  mortgngo.  The  Hen  claimed  by 
Bee  k  Tjrlee  and  Henry  Smyier,  b  derived  from  Um  allegation  that 
the  brig  wAa  owned  out  of  tbe  limiu  of  thii  State.  Ilad  sneh  proof 
been  made  es  satisfied  me  that  this  allegation  was  snpported,  it 
would  have  led  mo  to  decree  the  payment  of  these  claims,  in  an 
order  different  from  that  which  I  will  now  direct.  In  soch  a  case, 
liens  under  the  rule  of  the  maritime  law,  would  have  been  implied  (in 
the  absence  of  tho  owner)  for  tho  benefit  of  all  material  men.  But 
this  has  not  been  proved.  W.  H.  Trott  may  be  a  citisen  of  New 
York  and  not  resident  within  the  limits  of  this  State ;  but  if  so,  it 
admits  of  higher  and  stronger  proof  than  has  been  made,  and  which 
consists  of  idle  discourse  in  which  he  indulged.  If  his  declarations 
concerning  his  residence  in  New  York  are  entitled  to  weight,  as 
proof  of  that  fact,  then  would  his  declarations  as  to  his  residonce 
in  Charleston,  be  also  entitled  to  weight.  In  the  mortgage  to  Goai* 
mins  ho  declares  himself  a  citisen  of  Charleston,  and  he  aiiwt 
have  sworn  to  the  same  statement.  I  cannot,  then,  under  such  cir- 
cumstances, declare  him  to  be  a  cttiien  of  New  York,  or  vesideni  of 
any  other  place  than  Charleston,  particularly  when  tho  consequences 
to  him  might  be  so  very  serious. 

Had  tho  non-rcsidcnee  here  of  W.  11.  Trott  been  proved,  it  Wonld 
not  hare  availed  the  parties  who,  from  it,  if  proved,  supposed  that 
a  lien  would  arise  in  their  favor.  For  he  is  here,  and  has  been  bore, 
and  might  have  been  sued.  And  when  the  owner  is  present,  tho 
reason  for  the  maritime  lien  cesses,  and  the  contract  is  inferred  to 
be  with  him,  on  his  ordinary  personal  responsibility,  without  a  view 
to  the  ressel  itself  as  security.  St  Jag^  dc  Cub€ff  9  Wheat.  R. 
409,  FUnd.  Mar.  Law,  186.  The  brig  is  then  before  me,  as  in  her 
home  port,  where  her  owner  resides,  and  upon  this  I  will  now  pro- 
ceed to  determine  the  relative  positions  of  ihe  lien  claimed  againat 
her. 

A  lien  arising  under  the  maritime  law  is  neither  derived  from,  nor 
governed  by  the  tame  principle  as  relates  to  a  lien  at  common  lnw» 
}\y  tlie  common  law  ''a  lien  is  the  right  in  tho  possessor  of  pra* 
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pertj  to  hold  it  for  the  MtiilkctioB  of  some  dcnaad."  (Montagu 
on  Lien.)  Tbo  right  to  rotain  tho  potwMioii,  and  the  fact  that  it  b 
retained,  are  casontial  to  a  lien  in  ereij  case.  Liekharwow  ¥••  l/!f> 
•Ml,  9  East,  27. 

But,  in  the  maritimo  law,  potaesiion  is  not  material  in  a  qncstton 
of  lien.  Bj  that  law,  the  benefit  of  the  lien  ma/  be  presenred, 
eoasistentlj  with  the  enjoyment  bj  the  debtor  of  the  right  of  owner* 
•hip,  tnclvding  in  this,  the  poeseseion  and  control  of  the  reaseL 

In  conntries  which  admit  the  rule  of  the  ciril  law,  which  is  also 
the  rule  in  the  admiralty,  repairs  and  necessaries  form  a  lien  upon 
the  ship.  Such  was  the  law  in  England,  nnttl  rerersed  by  the 
Uouse  of  Lords  in  the  time  of  Charles  II.  TU  Zodiac^  1 
llagg,  325. 

It  is»  perhaps,  too  late  for  ns  to  inquire  with  what  reason  the 
rule  of  the  maritime  law,  which  followed  that  of  the  civil  law,  in 
regard  to  liens,  was  modified  in  England.  A  sense  of  natural  jns- 
tice  is  satisfied  in  declaring,  that  he  who  expends  labor  for  the 
benefit  of  another  shall  be  entitled  to  look  to  ;he  thing  benefited 
by  such  labor,  as  the  primary  soorce  of  snch  payment.  No  equira- 
lent  is  aflbrdcd  for  the  denial  of  this,  in  remitting  the  .creditor  as 
in  the  case  of  a  materiid  man  to  his  personal  action  against  the 
owner.  A  remedy  operating  wholly  in  perwHam  isrery  seldom  an 
efiicient  sabstitnte  for  a  proceeding  tn  nm. 

But  if  it  is  no  longer  of  use  to  examine  the  reasons  for  which,  in 
former  days,  essential  modifications  and,  in  some  cases,  positire 
prohibitions  were  adopted  in  relation  to  the  admiralty,  there  is  still 
great  use  in  understanding  how  a  spirit  of  riralry,  permitted  to 
interfere,  falsified  the  great  issue  of  determining  a  question  between 
eonrta  of  auxiliary  and,  in  some  cases,  of  concurrent  jurisdiction, 
by  reference  to  the  public  good,  and  made  erery  thing  subordinate 
to  a  desire  for  sucoesa. 

Without  the  jealousy,  and  with  little,  if  any,  of  the  acrimony 
which  taarked  the  discussion  in  England ;  but  norertheless  with 
great  interest  and  ability,  has  the  question  been  discussed  in  the 
United  States,  of  the  meaniog  in  the  constitution  of  the  United 
States^  of  '^all  eases  of  admiralty  and  maritime  jurisdiction."    Dt 
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Xmtm  n.  B^it^  2  OftlliMB,  898;  lUmtay  ti.  Ths  Altegr^  18 
Wheftt.,  611;  ^aiiu  ti.  Ths  Sehonur  J^mm  and  OSsfAaniie,  1 
BftldwiB,  546 ;  Th$  2lunir€i$f  DsTeiii  83.  And  widioni  intro- 
daeing  her«  ADythiag  not  pertineni  to  tli«  oim  before  mci  I 
nw/  rerj  trell  obMnre,  thai  tlie  ftdmirAlty  and  maritime  jnriedt^ 
tioB  of  the  United  Statee  ia  not  determined  b/  the  narrow  eon- 
•traction  which  in  England  aerred  to  define  it ;  bat  embraoei  a 
larger  namber  of  eaaeti  recognised  as  proper!/  within  its  spirit  and 
jarisdiction. 

VThon  in  the  time  of  Charles  XL,  it  was  resolved,  that  the 
jurisdiction  of  the  admiralt/  did  not  extend  to  eases  tn  rem  where 
the  common  law  eoorts  woold  afford  a  remed/  tii  |»erseiMm,  the 
lien,  which  ontil  then  belonged  to  the  material  man,  was  loot. 
In  all  cascS|  therefore,  where  the  ship  was  in  her  home  port,  or 
the  person  of  the  owner  eoald  be  senred,  the  lien  of  the  material 
man  was  difcsted,  and  the  remedj  was  bj  aoUon  against  the  owner* 
With  foreign  ships  the  lien  was  presenred,  bat  from  necessity ;  and 
it  in  onlj  with  sneh  Tcssols  that  the  material  man  enjo/ed  that 
sccuritj  which  once  applied  to  all  ressols. 

But  in  England,  and  in  manj  of  the  United  States,  the  wisdom 
of  the  maritime  law  as  formerlj  enforced,  has  been  rindicated  b/ 
recent  legislation.  New  York,  PennsylTania,  Louisiana,  Illinois, 
Indiana,  Massachusetts,  Maine,  Connecticut,  and  perhaps  others, 
haTC  profided,  that  on  all  ressels,  whether  foreign  or  domestic,  in 
the  homo  port,  or  abroad,  material  men  shall  ha?e  the  benefit  of  a 
lien  to  the  extent  of  work  done  or  supplies  furnished.  In  South 
Carolina  there  has  not  been  anj  corresponding  legislation ;  and 
the  general  rule  applicable  is  that  laid  down  in  the  General  Smithy 
4  Wheat,  488.  To  this  rule  in  England,  and  in  the  United 
States,  there  has  been  alwajs  an  exception  in  favor  of  the  ship- 
wright who  may  be  in  possession.  Abbott,  178 ;  8  Kent,  169 ; 
The  Vibilia,  1  W.  Bob.  7.  For  him  a  lien  arises  from  the  common 
law.  Fland.  Mar.  Law,  186,  4  B.  &  Aid.  841.  And  the  contract 
for  repairs  being  a  maritime  contract,  the  lien  may  be  enforced  in 
the  admiralty.    Feifroux  ts.  Eoward^  7  Pet.  840. 

The  lien  claimed  by  James  Marsh  k  Son,  is  of  this  kind,  and 
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eomsponds  to  tbe  lien  nrhieh  ibey  would  bare  voder  tbe  general 
mtritimo  law.  Batata  Taloe  wben  eoforcad  in  tbis  conrt,  dependa 
on  tbo  eolation  of  another  qneetion ;  and  that  ie,  whether  it  will  be 
here  eooaidercd,  as  it  would  be  in  a  coart  of  law ;  or  whether  it 
will  be  here  treated  as  a  maritime  lien  in  the  proper  ecnee  of  that 
term*  And  this  qnettion  inrolres  an  important  issac,  as  between 
James  Marsh  k  Son  and  John  Gommins.  If  thej  have  but  the 
naked  lien  of  the  common  law,  they  most  be  pestponed  to  John 
Commins ;  bat  if»  as  material  men  in  possession,  they  hare  a  lien 
which  ean  be  enforced  in  tbe  admiralty ;  and  it  is  enforced  here,  < 
as  a  maritime  lien,  then  thej  will  be  preferred. 

At  the  common  law,  a  lien  implies  a  power  to  hold :  nothing 
more.  He  who  has  a  lien,  may  hold ;  bat  except  in  certain  oases, 
which  need  not  be  here  considered,  he  cannot  sell.  The  sale  of  the 
property  to  satkfy  the  lien  ean  only  be  accomplished  through  an 
eiecntion,  following  tbe  judgment  in  a  personal  action  against  the 
owner.  He  who  holds  a  lien,  detains  the  thing  which  it  affects, 
antil  he  gets  his  judgment ;  and  then  sues  oot  his  execution  under 
which  be  sells.  In  the  admiralty,  as  has  been  already  said,  pos- 
sesaion  is  not  essential  to  the  lien.  T^e  Marion^  1  Story  R.  78. 
The  lien  is  tn  rem  ;  not  only  against  the  thing,  but  in  the  thing. 
Adhering  to  it,  from  its  equitable  properties ;  following  it,  into  the 
hands  of  third  persons ;  and  ncTcr  dirosted^  bat  by  psyment ; 
desimction  of  the  thing ;  or  consent  of  parties.  Although  wide  in 
its  operation,  and  liberal  in  its  spirit,  it  can  never  do  injustice.  It 
is  closely  watched ;  and  is  erer  defeated  by  that  eridence  which 
would  be  suiBctent  to  establish  the  conclusion  of  personal  credit  to 
the  owner.  It  cannot  be  used  for  fraud ;  because  it  cannot  be  kept 
•eeret,  by  being  delayed ;  for  it  would  be  unsafe  in  him  who  claims 
it|  to  allow  it  to  remain  not  enforced  longer  than  the  end  of  the 
▼oyngo  then  in  progress.  TU  CarUr,  4  Cranch,  882  \  Ths  BoB" 
fMh  1  How.  k  Dl.  827. 

.  In  the  admiralty  when  a  lien  arising  from  some  other  source  than 
the  maritime  law  is  enforeedi  it  will  be,  according  to  the  rule  of  the 
InaritiaM  law^  and  to  the  same  eztent,i  with  a  general  maritime  lien 
•f  thai  olasa»  nalsM  its  operation  b  otherwise  limited.    If  them  is 
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BO  limiUtioB  or  qBalification  of  the  lien,  bj  the  law  cmtsDg  it, 
tfaea  thif  oonri  will  not  vodertake  to  affix  to  ity  limttataoft  or  f)Dmli- 
fication.  Ai  it  oomes  without  either,  ao  win  il  be  OBforcedL 
1  Btory,  178.  A  material  man,  who  aequrei  a  lien,  either  b  j  the 
eommoB  law  or  itatuto,  under  a  mariUme  contract,  and  enforces  it 
in  thb  eovrt,  moat  enforce  it  in  the  same  manner  ae  a  pure  maritime 
lien,  nnlcBS  made  snbjcct  to  some  qualification  vnder  the  law  which 
creatci  it*  Davii  ▼••  A  New  Brig^  Gilpin,  478;  Fland.  M.  Iiaw, 
187.  These  general  principles  most  now  be  applied  in  deciding  to 
what  rank  shall  this  lien  of  James  Marsh  k  Sons  be  assigned  in  the 
distribation  of  the  proceeds  of  this  ressel.  Is  it  preferred— 4ield  to 
be  equal— or  postponed  to  the  mortgage  held  bj  John  Cemmtns, 
and  which  is  prior  in  date  to  this  lien  7 

I  hare  established  it,  when  adopted  in  this  cowt,  aa  a  maritime 
lion«    It  is  enforced  here,  becanse  it  is  connected  with  a  maritime 
contract,  and  is  in  consistenej  with  the  principles  of  the  general 
maritime  law,  which  giro  a  lien  in  all  snch  eaaaa.    And  the  admi* 
rait/  court,  when  it  enforces  this  lien,  must  do  so  upon  the  same 
principles  that  it  applies  to  the  lien  under  the  general  maritime  law, 
and  to  the  same  end ;  which  is  to  hare  a  preference  for  a  debt 
which  it  holds  as  privileged.    Bowm  ta.  Tht  BomHj  Crabbe,  482. 
The  sale  b  the  mode  in  which  this  court  girea  Talue  to  the  lien,  and 
secures  the  preference.    Bjr  it  the  lien,  whether  operating  as  a 
power  to  hold,  or  in  an/  other  manner,  becomes  eonrerted  into 
money,  out  of  which  creditora  maj  be  pud.    The  eontraot  oat  of 
which  it  arises  ia,  aa  I  hare  said,  a  maritime  contract;  and  to  suck 
a  oontract  the  maritime  law  gives  a  lien.    That  lien  ia  not  allowed 
here,  in  the  home  port  of  the  vessel,  to  exist;  but  another  lien,  b/ 
another  code  of  laws,  ma/  arise :  and  such  a  lien  this  court  ia  com* 
potent  to  enforce,  but  onl/  because,  growing  out  of  a  maritime  con* 
tract,  it  ia  here  still  regarded  as  a  maritime  lion.    There  ia  bo  rule 
concerning  ita  enforcement,  in  the  local  law  out  of  which  it  ariaea. 
Thia  court,  then,  baa  to  eonsider  it  aa  it  would  ita  own  lien,  in  a 
aimilar  caae,  if  it  were  operative.    And  the  priorit/  which  it  would 
give  to  that  lien,  it  will  give  to  this. 

The  Biortgage  held  b/  Johti  Oommina  ia  not  a  Bmritimo  Igfpotho- 
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cation,  and  cannot,  aa  an  original  proceeding,  be  maintained  in  this 
comrL  Bcgatt  ts.  JoAn  t/tfy,  17  IIow.  809.  In  the  narittme  lav  it 
ii  not  compared  with  those  contracU  which  furnish  the  means  bj 
which  a  ressei  is  aided  on  her  Toyagc.  Ships,  in  the  qoaint  language 
of  the  law,  were  made  to  ploagh  the  seas,  and  not  to  rot  in  the 
docka.  And  the  contracts  which  arc  bstmmcntal  in  aiding  them 
to  acoomplbh  their  mission,  are  preferred,  to  such  as  detain  them. 
A  mortgage,  when  compared  with  a  bottomrj,  is  called  a  drj 
securitj ;  it  imparts  no  vigor  to  the  thing  to  which  it  b  attached. 

Much  haa  been  said  of  the  notice  which  James  Marsh  k  Son  had 
of  the  mortgage,  when  they  were  doing  this  work*  I  do  not  think 
that  a  question  of  notice  has  anj  place  in  a  discussion  inrolring 
the  operation  and  effect  of  maritime  liens.  Thej  do  not  arise  b/ 
agreement—are  not  created  bj  the  act  of  parties — but  are  in  them* 
selres  legal  consequences.  No  one  can,  by  his  act,  prcTcnt  a  crtdi* 
tor,  baring  a  lien  on  hb  property,  from  enforcing  it  But  he  u 
equally  disqualified  from  defeating  a  lien  which  the  law  creates.  If 
Jamca  Marsh  k  Son  were  not  in  possession,  no  person  could  giro 
them  a  preference  orer  the  mortgagee.  If  the  general  maritime 
rule  prcTailed  here,  (and  I  hare  decided  that  it  b  considered  as 
prcrailing  here,  pro  kae  viW,  through  thb  lien  of  these  material 
men,)  no  act  of  an  owner,  whether  prior  or  posterior  in  time,  could 
gtre  any  one  a  preference  orer  the  material  man.'  Their  contract 
b  with  the  ressel  itself^  not  with  the  owner;  and  to  it  a  fixed  pbce 
b  allotted  in  the  maritime  law,  which  no  one  can  disturb. 

Nor  b  there  in  thb  rule  any  hardship  which  may,  at  the  first 
Tbw,  appear  as  any  objection.  Let  it  not  be  said  that  by  it  the 
owner  ean  at  any  time  extingubh  the  mortgage  by  a  contract  for 
repaira,  which  create  a  lien  prior  to  the  mortgagee.  If  an  owner 
should  attempt  to  make  a  contract  for  which  a  lien  arises,  and  which 
in  its  operation  supercedes  the  claim  of  the  mortgagee,  that  mort* 
gagee,  if  he  were  entitled  to  it,  would  havo  a  right  in  equity  to 
enjoin  the  progress  of  the  work,  until  sneh  measurea  might  be 
adopted  as  would  stay  the  progress  of  the  work.  Uowerer  it  may 
be  in  eases  which  the  law  cannot  reach,  yet,  in  all  eases  which  it 
eaa  loneh,  it  enloreet  the  principle  that  no  one  shall  indireotly  do. 
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tliAl  wbioh  ht  mmiiol  do  dirooil/.    A  mortgftgee  caimol  vaste  or 
det troy  ihfti  which  he  has  mado  the  anbjeet  of  eeciifity  to  uother. 

Before  letTiog  this  pert  of  the  eesoi  I  nnst  edd^  thet  I  oeaiiot 
eoDsider  the  eqnity  of  the  mortgagor  eomperable  with  thet  of  the 
shipwright*  This  is  not  the  ressel  which  the  mortgigee  took  m 
security  for  a  debt  Much  work  has  been  done,  mech  labor 
ezpended,  moch  material  supplied.  If  in  this  case  the  shipwright 
did  Bot  hare  a  lien,  by  Tirtoe  of  his  possessioDy  all  woold  be  lost  to 
him.  The  mortgagee  would  hare  power  to  sell,  and  vnlees  tho 
material  man  is  able  to  protect  himeelf^  by  buying  or  Iridding,  the 
debt  of  a  mortgagee,  eecnred  by  a  hnll,  may  be  paid  by  the  bill  of 
sale  of  a  Vessel,  repaired  and  refitted  at  a  hea?y  expense. 

I  proceed  now  to  inquire  how  far  the  priority  claimed  by  Jamoe 
Marsh  k  Son  is  affected  by  the  Act  of  Congress  passed  in  the  year 
1850,  and  which  prorides  that  no  bill  of  sale,  mortgage,  hypotheca«- 
tion,  or  conreyance,  shall  be  Talid  against  any  other  person  than 
the  grantor  or  mortgagor,  his  heirs  and  dcriseee,  and  persona 
baring  actual  notice  thereof;  unless  such  bill  of  sale,  mortgage, 
hypothecation,  or  eonreyance,  be  recorded  in  the  office  of  the  ool- 
lector  of  customs  where  snch  resssl  is  registered  and  enrolled. 
And  to  this  is  added  the  prorisO|  **  that  the  lien  by  bottomry,  on 
any  Tcssel  created  during  her  royage,  by  a  loan  of  money  or  mate* 
rials  necessary  to  repair,  or  enable  such  Tessel  to  prosecute  a  Toyage, 
shall  not  lose  its  priority,  or  be  in  any  way  affected  by  the  provi- 
sions of  this  act." 

If  the  act  of  1860  had  been  passed  to  marshal  the  liens  which 
arise  under  the  maritime  law,  or  to  classify  maritime  oontracta, 
then  it  might  be  that  the  omission  of  a  certain  daimi  fin  the  enn* 
mention  of  such  as  shall  constitute  a  prior  class,  would  be  equim*^ 
lent  to  its  postponement  But  that  whieh  Congress  intended  to 
reguUto  was  of  »  very  different  kind.  The  rights  and  liabilities  of 
a  mortgagee  Of  a  ressel  had  been  a  matter  t^  doubt  and  controp. 
▼ersy,  often  submitted  to  courts,  and  not  unfirequently  reeulting  in 
contrary  decisions.  To  proTont  thiS|  and  setUo  all  doubt,  by  not 
allowing  any  interssi  to  aftet  third  >persons,  of  which  they  did  not 
have  nctnal  notios^  Oongressdselaiudthattto  transfers  of  a  ^ressel» 
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absolute  or  qualified,  should  be  Ytlid,  except  as  agtinst  the  grantor 
or  mortgagor,  his  heirs  and  devisees,  unless  recorded.  The  onlj 
■  possible  ground  for  the  opinion  that  this  question  is  aflfcipted  by  the 
act  of  1850,  is  from  tho  uso  of  the  general  term,  "  hjpothecation." 
But  it  is  quite  clear  that  "  hjpothecation,"  as  used  in  the  act,  must 
refer  to  that  class  of  hypothecations  which  are  prored  by  some 
instrument  in  writing,  and  are  created  by  the  act  of  tho  parties. 
In  tho  maritime  law,  all  maritime  contracts  imply  hypothecation ; 
bat  the  eases  in  which  these  hypothecations  arise  are  clearly  such 
at  nerer  could  be  in  the  contemplation  of  those  who  framed  that 
act,  as  proper  to  be  recorded,  or  that  it  should  be  essential  to  their 
Talidity.  It  is  well  that  ho  who  has  a  lien  created  by  the  act  of 
parties,  should  not  hold  it  so  that  it  may  be  injurious  to  others. 
If  the  law  does  not  require  the  transfer  of  a  Yessel  to  be  recorded, 
it  b  as  good  without  the  record  as  with  it.  No  wider  field  could  bo 
opened  fo^aud,  than  (ho  privilege  of  having  liens,  and  keeping 
them  sicret  and  concealed.  This  mischief  is  met  by  tho  act  of 
1850.  And  its  operation  would  seem  to  include  every  case,  where 
a  transfer,  absolute  ^  qualified,  is  made  in  writing,  and  therefore 
capable  of  being  recorded. 

Tho  general  rule  being  thus  laid  down,  a  bottomry  bond  must  be 
specially  excepted ;  for  that  is  an  hypothecation  created  by  the  act 
of  parties,  and  exists  in  writing.  It  would  thus,  unless  excepted, 
be  governed  by  the  act,  for  there  is  no  test  of  priority  under  the 
act,  except  that  arising  from  recording.  Whatever  transfer  is  first 
recorded,  passed  the  interest,  absolute  or  qualified,  which  it  pro« 
fesses  to  convey.  But  nothing  could  be  more  unjust  than  the 
operation  of  that  rule  in  relation  to  a  bottomry  bond.  Such  hypo- 
thecations arise  abroad :  tho  act  of  the  master  in  a  foreign  port, 
where  he  can  have,  or  is  supposed  to  have,  no  other  resource,  with 
whkh  to  prosecute  his  voysge  or  repair  his  vessel.  To  be  foreign 
has  been  considered  so  essential  a  characteristic,  thai  it  has  been 
doubted  whether  the  owner  in  her  home  port  can  make  a  valid 
hypothecation  in  a  security  of  this  kind.  Th4  St*  Jago  d4  Cuha^ 
9  Wheat.  416.  If  a  stranger,  far  away,  makes  with  the  master  a 
bottomry  contract,  by  which  the  vessel  is  floated  and  speeded  on 
22 
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ii«r  eonrte,  iIiaU  iiieli  *  oootrael  be  poeipoiied  to  »>■•  otWy  made 
b/  tho  owner,  aad  for  whicb  priorit/  «  eUimad,  beeuM  it  is 
rooorded  T  Boeh  woold  bo  tbe  eooiequoDoo,  if  bottonry  bondo  woro 
»ot  excited.  To  obmto  this  diiBonltyi  tbo  ozeopiioii  is  msdo  in 
tbe  msnner  alresdjr  stated.  Bat  s  bottomry  bond  is  simply  ezoeptod, 
it  is  not  preferred  by  tbe  set ;  it  is  left  wbore  it  would  be,  if  tbe  set 
bed  not  been  psssed.  If  tbe  bottomry  bolder  bed  s  priority  before 
the  set,  be  will  still  bn?e  it  '  But  be  did  bs?e  s  priority  giren  by 
the  msritime  Isw :  to  it,  then,  we  must  refer  for  tbe  nstare  end 
extent  of  thst  priority.  Whstercr  is  tbe  reUtion  whioh  n  bottomry 
contrset  bears  to  other  maritime  eontrscts,  aeeordiag  to  the  mari- 
time law,  determines  the  relation  which  sneh  maritime  contraets 
would  bear  to  those  mentioned  in  the  act  of  1850.  If  such  mari- 
time oontraets  are  preferred  by  the  maritime  law  to  a  bottomry  eon- 
tract,  and  a  bottomry  eontraet  is  entitled  to  a  priority  oror  the 
eontrscts  mentioned  in  the  act  of  1860,  of  course  the  preference  of 
such  maritime  contraets  as  those  mentioned  in  the  act  of  1860  is  at 
once  necessary  and  clear. 

There  is  no  mode  of  considering  maritime  hypothecaUons  in  which 
the  impossibility  of  regarding  them  as  necessarily  to  be  recorded, 
does  not  become  apparent  I  hare  said  that  they  often  arise  firom 
circumstances,  often  suddenly  dereloped;  and  their  nature  and 
extent,  in  most  cases,  is  not  known  until  they  are  perfected,  and 
capable  of  being  enforced.  The  extent  of  repurs  is  generally 
uncertain,  and  the  amount  of  the  debt  continues  uncertain  until 
the  work  is  done.  The  wsges  of  a  seaman  can  nerer  be  calculated 
until  the  royage  is  ended.  Tbe  daim  of  a  freighter  for  damage 
does  not  arise  until,  the  damage  being  done,  the  vessel  arrires  in 
port  If  a  ship  from  New  York,  being  damaged,  is  in  this  port 
refitted  and  repaired,  can  a  mortgagee  from  that  city  take  her  out 
of  the  hands  of  the  shipwright!  Can  be  extinguish  a  claim  for 
damage  under  affreightment,  by  exhibiting  his  mortgage?  .Can  he 
dcprire  a  seaman  of  wages,  because  tho  contract  for  his  serriocs 
has  not  been  recorded  T  No  one  will  affirm  either  of  these  as  results 
which  the  law  would  accomplish;  yet  they  are,  if  the  act  is  ttoi read 
with  the  qualifications  I  bare  suggested* 
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Bat  tht  poblM  mitehief  which  would  ftriM  from  an/  other  eon* 
■traetion  of  the  act,  tbaa  thai  whioh  I  have  raggeoted,  woald  bo 
deplorable.  The  mlo  under  which  uaritiino  bjpothec|^tioni  are 
protected,  is  peculiar  to  no  dime,  bonndcd  by  no  territorj,  confined 
to  no  localitj,  Tbey  operate  ai  lecnritj  for  the  material  man,  and 
as  seenritj  for  the  owner  of  the  ship.  To  the  one,  it  gtrcs  the  res- 
sel  as  seenritj  for  the  work  he  maj  do ;  to  the  other,  it  ofers  the 
assnranoe  that,  if  disaster  shall  befall  his  ressel,  she  will  be  refitted 
and  despatched  on  her  Tojage.  It  is  a  common  eorenant,  to  which 
the  commercial  nations  of  the  world  are  parties,  and  in  which  each 
secnres  for  its  citisens  or  subjects,  indemnitj  and  succor.  Its  car- 
dinal principle,  therefore,  is  that  a  maritime  contract  implies  hypo- 
thecation :  work  done  and  supplies  furnished  create  a  special  seen- 
ritj in  the  resseL  Ko  evidence  is  required  of  the  assent  of  the 
owner ;  the  maritime  law  implies  it  from  the  necessttj,  and  supplies 
it.  It  gires  it  for  him,  and  makes  the  seenritj  prior  to  others.  In 
the  strong  language  of  Judge  Johnson,  **  the  vessel  must  get  on : 
this  is  the  consideration  that  controls  ererj  other."  **  The  whole 
object  of  giving  admiraltj  process  and  prioritj  of  pajment  to  priri* 
leged  creditors,  is  to  furnish  wings  and  leg;  t  j  the  forfeited  hull  to 
get  back,  for  the  benefit  of  all  concerned."  9  Wheat.  416.  If 
this  contract »  broken  or  disturbed,  so  that  tho  seenritj  implied  in 
a  maritime  contract  is  denied  or  made  doubtful,  and  the  lien  of  the 
foreign  mechanic  or  merchant  is  made  subordinate  to  contracts  in 
the  home  port,  a  blow  will  be  struck  at  commerce  productive  of  tho 
aM»t  ruinous  consequences.  The  lien  of  James  Marsh  k  Son  I 
hold,  therefore,  prior  to  that  claimed  bj  tho  mortgagee. 

I  come  now  to  the  consideration  of  the  claim  of  tho  •  mortgagee. 
Freed  from  tho  questions  which  have  been  considered,  lie  would 
bave  a  right  to  a  sale  of  the  vessel  in  default  of  pajment,  and  tho 
snrplns  wonld  belong  to  the  mortgagor.  But  his  right  to  an j  prior- 
itj is  contested ;  and  it  b  a  matter  of  importance  to  him,  as  it  is 
•apposed  that  the  vessel  will  not  be  sold  for  as  much  as  is  necessarj 
to  discharge  all  the  claims  made  against  her. 

After  seamen's  wages,  which  are  favored  in  admiraltj  and  held 
■nered  as  long  as  a  plank  of  the  ship  remains,  the  claims  of  material 
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men  recctro  tho  consideration  of  the  court.  But  in  this  case,  as  this 
is  the  home  port  of  tho  Tesscl,  these  material  men  hare  no  lien. 
The  J  are  not  in  possession,  the  ressel  is  in  her  homo  port,  and  no 
local  law  recognises  their  claim  as  pririleged.  Thej  are  in  this 
conrt  beeanse  they  are  parties  to  a  maritime  contract,  nhich  entitles 
them  to  pursae  their  remedy  in  penonanif  although  they  have  no 
lien ;  and  they  may  intorreno  in  the  distribution  of  tho  surplus  after 
liens  arc  satisfied.  On  the  other  hand,  the  mortgagee  has  no  mari- 
time contract  for  which  he  can  seek  a  remedy  here ;  yet  be  has  an 
interest  in  tho  thing  itself.  The  question  is  between  two  kinds  of 
creditors,  the  one  never  having  had  a  lien,  and  the  other  having 
had,  at  one  time,  a  lien,  which  has  been  diverted  in  consequence  of 
tho  extinguishment  of  the  thing  in  specie,  by  the  action  of  tho  court 
in  its  order  for  a  sale. 

The  right  which  the  raortgsgeo  had  he  cannot  enforce,  because 
the  court  has  assumed  jurisdiction  of  the  subject  matter ;  •  and  being 
competent  to  do  so,  no  other  court  would  interfere.  Ilad  the  mort- 
gsgce  seised  tho  vessel,  it  would  not  have  ousted  the  court  of  its 
jurisdiction.  And  a  sale  if  made  by  him,  would  not  affect  a  sub- 
sisting maritime  lien,  not  waived  or  lost  from  want  of  diligence. 
Filing  a  bill  for  foreclosure  would  have  involved  the  question  how 
far  it  was  a  proceeding  in  rem,  to  determine  whether  the  material 
man  were  by  it  deprived  of  tho  rights  which  are  recogniied  in  this 
court.  WaU  vs.  jThs  Royal  Saxon,  2  Am.  Law  Register,  824. 
It  must  not,  however,  bo  understood  from  this,  that  the  mortgagee 
is  affected  in  his  proper  rights  in  tho  security  which  he  holds.  -  It 
is  not  because  in  the  admiralty  a  lien  paramount  to  his  mortgage  b 
enforced,  which  lien  could  not  be  adjudicated  in  a  court  of  law  or 
equity,  that  his  righto  are  thereby  diminished.  His  rights  are  de- 
termined not  only  according  to  principles  administered  in  »  court 
of  law  or  equity ;  but  are  also  held  by  him  subordinate,  to  such 
also  as  are  enforced  in  a  court  of  admiralty  and  maritime  jurisdic- 
tion. The  proper  measure  of  any  right  is  determined  by  Uie  com- 
bined operation  and  effect  of  all  laws  which  are  of  force  in  relation 
to  it 

It  would,  therefore,  be  extremely  incorrect  to  say,  that  had  the 
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mortgagee  racd  in  this,  or  that  eoort,  or  pnrsaod  this  or  that  course 
of  coodoct,  that  his  rights  would  be  properly  any  other,  than  such 
as  thej  will  be  under  the  decree  of  this  court,  or  of  any  other  court 
of  competent  jurisdiction.  It  would  argue  but  little  for  the  excel- 
lence of  our  system  of  jurisprudence,  if  it  depended  on  the  court  to 
which  a  party  appealed,  to  determine  whether  he  would  obtain  the 
whole  or  the  half  of  that  which  he  claimed.  Such  a  rule  would 
measure  the  rights  of  parties  by  the  pleasure  of  the  suitor,  for  hay- 
ing choice  of  the  forum,  he  would  seek  that  most  favorable  to  him. 
If  the  mortgsgee  here  had  prosecuted  his  claim  in  another  forum, 
to  which  it  would  appear,  that  under  another  code  of  laws,  not 
administered  by  it,  there  were  other  rights  in  the  same  subject 
matter;  it  would  be  the  duty,  as  it  has  been  always  the  custom  of 
judicial  tribunals  in  such  cases,  to  allow  the  question  to  be  decided 
in  that  tribunal  where  all  the  rights  of  all  the  parties  eould  be  con- 
sidered and  adjudged. 

I  ha?e  made  these  remarks,  because  in  the  course  of  the  argu- 
ment, much  was  said  of  what  was  done,  and  of  what  might  hare 
been  done.  But  no  court  will  enforce  a  right  to  the  prejudice  of 
some  other  right,  which  can  only  be  enforced  in  another  court.  If 
in  a  court  of  law,  its  proceedings  are  likely  to  be  perrerted  by 
suitors  to  purposes  of  wrong,  a  court  of  equity  is  open  to  afford 
relief.  When  the  judgment  of  a  court  has  been  pronounced,  with 
all  parties  before  it,  and  the  court  has  competent  jurisdiction,  it  is 
presumed  to  be  right.  But  if  parties  hare  been  excluded,  or  could 
not  be  heard ;  or  a  question  has  been  passed  orer ;  or  could  not  be 
decided;  and  in  consequence  of  this,  injustice  has  been  done;  then 
I  should  be  slow  to  doubt,  what  so  far  from  doubting  I  aiBrm,  that 
there  is  always  a  mode  open  and  arailable  by  which  error  may  be 
corrected,  omissions  supplied,  and  right  and  justice  administered  in 
the  most  complete  manner. 

It  b  not  then,  because  the  mortgsgee  has  been  stopped,  that  this 
indicates  more  than  the  authority  of  a  court  has  been  substituted 
for  that  of  an  indinduaL  His  rights  are  still  to  be  determined. 
He  has  now  no  elaim  in  rem;  but  the  proceeds  of  the  sale  repre- 
sent the  tesseL    Hts  daim  is  postponed  to  the  shipwrights*!  because 
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ibey  bad  ft  liea  wbicb  I  b»v«  fostaiiied  as  a  naritioM  lien,  aad  prior. 
Bat  Ibe  otber  Material  Baa  ba?*  bo  lien ;  and  theroforo  no  remedy 
tM  rtm.  Of  eowtOy  tbej  eaimot  bare  an  e%iiitj  against  the  pro- 
ceeds of  saloi  eioepi  as  agaiast  tbe  owner.  Tbeir  admission  liert 
to  be  paid  froas  the  snrplaSy  is  a  doetrine  at  irst  slowlj  reeeived; 
and  eoneemug  the  tme  sooroe  of  which  there  Is  not  eren  now  the 
certainty  that  we  might  eipect  and  desire.  .  Tbeir  daim  apmi  the 
surplus  is  worked  out  through  the  debtor;  and  thrir  equitj  aa 
against  him,  in  the  proceeds  of  a  sale,  is  admitted.  But  that  camoi 
be  compared  with  the  dum  of  a  mortgagee,  which  eiisted  aa  n  lien 
affecting  the  Tcssd  itself  was  divested  by  the  action  of  the  cowrt, 
and  pootponed  to  another  lien ;  but  which  b/  the  phunest  principles 
of  equity  surrives  .against  the  proceedsi  or  the  surplus  which  re- 
mains, to  the  exclusion  of  all  others  who  are  but  general  creditors. 
I  ha?e  no  hesitation  in  holding,  that  after  the  peyf^ent  to  James 
Marsh  k  Son,  John  Gommins  is  entitled  to  be  paid  the  amount  duo 
him  under  his  mortgage.  Tbe  balance  then  remaining  will  b# 
divided  raubly  between  Bee  k  Tylee  and  Henry  Smyser.  Tho 
decree  will  be  so  entered. 
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SVOIMI  SVUUYAir  M.  TBI  PBILAAELPBIA  AJIO  EnADIIIO  mAlLIOAD. 

1.  Th«««rrl«r'i«oiUrm<i«iUihtopMMBCtrhipUMi  irii,  UmI  lk«  kitar  ■hall  ob^f 
lih«  foratr'i  nmomU*  i«c«l*tioBg  (  watai,  tiMt  tk«  ttni«  •Utt  kavtUt  ■•••• 
«f  irwMpvrUtiMi  ooapltto  waA  \m  «fdcr,  waA  hit  Mrvaalf  ooaptliat 

%.  It  m  |MMOf«r  h«  h«rt  irllhMt  hit  tWB  Htik,  thii  fcel  niMt  %  ^KmomfAm  «f 

Mf  11(MM«,  »a4  tM«i  Ui«  MM  M  tht  Mnl«r. 

S.  This  b«iBS  %  prwmpCiM  of  fMl,  It  it  ftr  tht  Jvy  toStttniiM. 

4  Erit  RdlfMd  ?t.  BkiaMr,  7  Hmt.  tSS )  1  Am.  Uw  Btg.  97,  ti|>totMi. 

C  It  it  ■•  tMwtr  It  ta  tttlon  hj  a  patttaftr  agalatt  Iht  tarrltr,  that  tht  i^|wy 
WM  taattd  hj  tht  B«gU|tBtt^  tr  tvta  httpatiy  tf  a  tUfd  ptrtoa.  Iha  pattiti 
art  htaad  b J  thtir  ttalrttt 

This  case  came  up  on  a  writ  of  error  to  the  Gommoa  Pkae  of 
Chester  coun^. . 

The  opinion  of  the  court,  in  which  the  facts  appear,  was  ddiTcred  by 
Woo»WAA»^  J«— -When  n  raib^d  oempany  undertakes  the  trans- 
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porUlioB  of  ft  pAStenger  for  aa  ftgreod  prieo,  the  oontraet  indodM 
■any  thingi.  Oo  tho  part  of  the  peatenger,  hie  consent  is  implied 
to  nn  the  eompeny's  rensonable  rules  and  regulations,  for  entering, 
oeenpjing  and  leaving  their  ears ;  and  if  injury  befall  him  by  reason 
of  hie  disregard  of  regulations  which  are  necessary  to  the  conduct 
of  the  business,  the  eompany  are  not  liable  in  damages,  eren  though 
tho  ncgligenee  of  their  serrants  concurred  vtth  his  own  negligence 
in  causing  the  mischict 

On  the  part  of  the  company,  the  contract  implies  that  they  are 
prorided  with  a  safe  and  sufficient  railroad  to  the  point  indicated ; 
that  their  cars  are  staunch,  and  roadworthy ;  that  means  hare  been 
taken  beforehand  to  guard  against  erery  apparent  danger  that  may 
beset  the  passenger ;  and  that  the  serrants  in  charge  are  tried, 
sober,  competent  men.  When,  in  performing  this  contract,  they 
hart  a  passenger  without  fault  of  his,  the  law  raises  prima  facie  n 
presumption  of  negligence,  and  throws  on  the  company  the  onus  of 
showing  it  did  not  exist  This  may  be  shown,  and  the  legal  prs* 
sumptioa  repelled,  by  proring  that  the  injury  resulted  from  tneri- 
table  accident,  or,  as  it  is  commonly  called,  the  act  of  God,  or  that 
it  was  caused  by  something  against  which  no  human  foresight  and 
prudence  could  proride.  \Vhat  these  can  do  for  the  aafety  of  the 
passenger,  the  law  requires  the  transportating  company  to  do. 

But  as  presumptions  of  law  are  always  for  the  court  to  pronounce, 
so  are  the  repelling  dronmstances  relied  on,  for  the  jury.  The  legal 
presumption,  which  is  only  an  inference  from  general  experience, 
remains  of  force  until  a  connterrailing  presumption  of  facts  is  es« 
lablished ;  and  as  this  is  a  eondnsion  drawn  from  particular  cir^ 
enmstaneea,  it  is  for  the  jury  to  eonsider  these  circumstances,  and 
to  determbe  what  b  the  reasonable  deduction. 

Tel  the  court  below  not  only  failed  to  presume  ncgligenee  from 
the  iaet  of  the  injury,  but  instructed  the  jury  that  if  they  briiered 
the  teetimony  m  the  cause,  there  was  no  ncgligenee  on  the  part  of 
the  defendant  or  its  agents. 

Again,  eren  more  pointedly,  the  learned  judge  said,  **no  proof  of 
n^ligonce  has  been  exhibited  against  the  agents  and  engineer, 
which  would  authoriie  mo  to  submit  it  to  the  consideratioD  of  the 
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jarj."  This  m§  withdrawing  from  the  jarj  *  e«80  that  ought  to 
have  been  mbmittedi  with  fery  difierent  iDstruetione.  The  plaintiff 
was  in  no  fault ;  he  had  taken  hia  seat  within  the  car,  and  in  all 
reipectf  he  had  demeaned  himaelf  as  an  orderly  paaaenger.  Yet  he 
was  injured  b/  the  overthrow  of  the  car  in  which  he  was  seated. 

Ilcro  was  a  breach  of  the  company's  contract,  and  here  was  what 
has  several  times  been  said  by  this  conrt  to  be  evidence  of  the  com- 
pany's neglect ;  8  Barr,  483,  12  Ilarris,  469.  Then,  if  the  court 
thought  there  was  evidence  which  was  calculated  to  repel  this  prims 
facio  presumption  of  negligence,  they  should  have  submitted  it  to 
the  jury. 

Whether  that  spot  in  the  road  was  not  so  commonly  infested  with 
cows  as  to  require  a  fence  or  cattle  guard  of  some  sort ;  whether 
the  speed  of  the  cars  was  not  too  great  for  a  Curve,  cxpoeed  at  all 
times  to  the  incursions  of  cattle ;  whether  the  engineer  discovered 
the  cow  as  soon  as  he  might,  and  used  his  best  endeavors  to  avert 
the' collision — ^in  a  word,  %hetbcr  the  accident  was  such  as  no  fore- 
sight on  the  part  of  the  company  or  its  servants  could  have  pre- 
vented ;  these  were  questions,  and  grave  ones,  too»  that  ought  to 
have  been  submitted  to  the  jury. 

The  learned  judge,  after  stating  correctly  the  extreme  care  and 
vigilance  which  the  law  exacts  of  railroad  companies,  asks  if  they 
are  required  to  provide  suitable  fences  and  guards  to  keep  cattle  off 
the  road.  In  answering  his  question  in  the  negative,  the  judge 
seems  to  have  misapplied  the  reasoning  of  Judge  Gibson  in  Skin- 
ner's case,  7  Harris,  208;  I  Am.  Law  Reg*  97.  That  was  an 
action  by  the  owner  of  a  cow  killed  on  a  railroad,  to  recover 
her  value  from  the  company ;  and  the  doctrine  laid  down  was 
that  the  owner  was  a  wrong  doer  in  suffering  his  cow  to  wander 
on  a  road  engaged  in  transporting  passengers,  and  was  rather 
liable  for  damages  than  entitled  to  recover  them.  The  owne^ 
of  the  cow  could  not  insist  that  the  company  should  fence  their 
road  for  the  protection  of  his  stock.  It  was  his  business  to  keep 
his  cattle  within  his  own  bounds.  Now,  such  reasoning  be- 
tween a  railway  company  and  a  trespasser  commends  itself  to 
every  man^s  understanding,  because  it  tends  to  the  security  of  the 
passenger.     If  farmers  cannot  make  companies  pay  for  iiyuring 
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CAttle^  Imt  thej  iotoIto  thcniMlTea  in  liability  for  tufiering  their 
CAttle  to  mn  at  large,  pasiengers  are  all  the  more  secure  from  thia 
kind  of  obstmetioa.  . « 

Bat  wheD,  notwithBtandiog  this  strong  motire  for  keeping  cattle 
off  the  road,  a  cow  is  fonod  there,  and  causes  an  injury  to  a  |Missen* 
ger  whom  the  company  hare  undertaken  to  carry  safely,  is  it  an 
Answer  to  the  passenger  suing  for  damages  that  the  owner  of  the 
eow  bad  no  right  to  let  her  run  at  large  7  Grant  that  she  was  un- 
lawfully at  largo,  and  grant  the  owner  is  bound  to  indemnify  the 
company  for  the  mischief  she  caused,  yet  as  between  the  company 
«nd  its  passenger,  liability  is  to  be  measured  by  the  terms  of  their 
contract* 

IlaTing  undertaken  to  carry  safely,  and  holding  tliemKlYcs  out 
to  the  world  as  able  to  do  so,  they  are  not  to  suffer  cows  to  endan- 
ger the  life  of  the  passenger,  any  more  than  a  defeeti?e  rail  or  axle. 
lYkether  they  maintain  an  armed  police  ai  cross-roads,,  as  is  done 
by  similar  companies  in  Europe ;  or  fence,  or  place  cattle  guards 
within  the  bed  of  their  road,  or  by  other  contrivance,  exclude  this 
risk,  is  for  themseWes^to  consider  and  determine.  Vft  do  not  say 
they  an  bound  to  do  the  one  or  the  other,  but  if,  hr  some  means, 
they  do  not  exclude  the  risk,  they  are  bound  to  respond  in  dama- 
gen  wbea  injury  accrues. 

Perhaps  the  passenger  would  hare  his  remedy  against  the  owner  of 
the  cow ;  it  is  clear,  from  Skinner's  case,  that  the  company  would, 
but  the  passenger  has  unquestionably  a  remedy  against  the  company. 
If  he  be  injured  by  reason  of  defective  machinery,  nobody  wonld 
think  of  setting  up  the  liability  of  the  mechanic  who  furnished  the 
bad  work,  as  a  defence  for  the  company  Sgainst  the  claim  of  the 
passenger.  Yet  it  would  be  a  defence^  exactly  analogous  to  that 
which  satii«lle<l  the  court  in  this  case.  Wis  do  not  wish  to  be  under- 
•tood  as  laying  down  a  general  rule^  that  all  railroad  companies  are 
bound,  independently  of  Icgislatire  enactment,  to  fence  their  roads 
from  tnd  to  end,  but  we  do  insist  that  thoy  are  bound  to  carry  pas- 
sengers safely,  or  to  compensate  them  in  damages.  If  a  road  runs 
through  a  farmer's  pasture  grounds,  where  his  cattle  are  wont  to  be, 
possibly  as  between  the  company  and  the  farmer,  the  latter  may  bo 
bound  to  fence,  but  as  between  Uie  company  and  the  passenger,  the 
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eoDp«n  J  Are  bwrad  to  tee  that  Um  etttle  are  f«need  o«t  If  eattle 
are  accustomed  to  wuder  on  «&ene)oeed  groanda,  throvgk  whieh 
the  road  runs,  the  eompan  j  are  bound  to  take  notice  of  this  fact, 
and  either  bj  fencing  in  Uieir  track,  or  bj  enforeing  the  owner's 
obligation  to  keep  his  cattle  at  home,  or  bj  moderating  the  speed 
of  the  train,  or  in  some  other  manner,  to  secure  the  safetj  of  the 
pKsecnger.  That  is  their  paramonat  dtttj«  To  enable  them  lo  per^ 
form  it,  the  law  entitles  them  to  a  clear  track,  7  Harris,  S98 ;  IS 
Harris,  496. 

Neither  cows  nor  man,  not  efen  the  serrants  of  the  company 
engaged  in  the  company's  work,  are  permitted  to  obstmet  it.  And 
because  their  right  to  a  clear  track  is  absolute,  their  dntj  to  carry 
safely  is  imperative.  If  they  tolerate  obetmotions,  they  most  avoid 
the  danger  by  rednoed  speed  and  increased  Tigilanoo,  or  answer  for 
the  conseqoenees. 

This  doctrine  in  Skinner's  case,  designed  for  the  safety  of  tho 
passenger,  wu  so  applied  in  this  ease  u  to  compromise  it.  Ilereta 
was  manifest  error*  The  case  most  go  back  to  bo  tried  on  tho 
question,  whether  there  was  anything  in  the  particular  oireumstances 
of  the  accident  to  repel  the  prima  facie  presumption  of  negligence. 

It  is  impossible  to  regard  the  aoddent  as  ineritablo.  If  oattla 
were  in  the  habit  of  coming  upon  the  road  at  that  plaoot  or  if  there 
was  nothing  to  prerent  them,  it  wss  a  contingency  that  the  eon* 
paoy  were  bound  to  anticipate  and  protide  against. 

The  judgment  is  rerersed,  and  a  venlrs  d$  fieoe  awarded^ 


in  Ms  Ch€9terJUld  ( Fa.)  CireuU  Cbiiii— Octoftsr  TerMf  1857. 

TBI  RICnMOKO  AND  mClSBURa  nAIUOAR   OOMPAXT  fi.  KAUSA  9, 

JOMBS.* 

1.  A  Railwaj  Cvm^mj,  In  tli«  proMontloa  vf  lit  UwM  huhma,  li  aaattod  to  the  \ 
»m%  ppotMttoa,  ud  tubiMt  to  tlio  mw  rwpoarfblUtloi^  m  a  aotani  ptrtoa. 

2.  Tho  wont  of  oklll  sad  oovtlon,  la  tko  oiorolooof  Hi  prHUogot^  k  tholTM  groaad. 
spoil  whioh  to  booe  mj  right  to  rooofor  dosogoi  for  tm  ta^vy  doas  It  MMthof 
b/  o  roilwaj  ooMpoaj  vhilo  osgofod  la  lit  kwlU 


•  Wo  oro  Indebted  to  (ho  Jonnorjr  nnnbor  of  iho  Qnuf orty  Uw  Joailil  kit  Ihis 
<— Ab.  Am.  Lmm  Xtg, 
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IL  nefbclthatMUUM«kni«4  %yMaM««wllk«tirflvBjtnlB,«l«polalvb«ff« 
Um  nXiwf  Inck  troiitt  •  eMalty  rM4,  4Mt  Ml  ff«a4fr  fb«  ■■■fiay 
M«  hi duuflM,  fer  it  kM  •  right  !•  ctwtW  Ugkmf, 
Matte  !•  tToM  MddMl. 

4.  Ami  tht  •VMT  oT  tk«  Milk  Mm«t  fMMtr  to  Md 
•f  ikill  aad  mvIIm  m  tk«  pMi  of  tte  iiBfiiy. 

fi.  Th«  MM  it  MMk  IcM  fiiTVMMf  t»  tb«  ovmt,  wWm  mUW  art  kilUJ,  ilnjriag 
9m  lb«  iMck  of  lk«  nrnprnuf,  wttt  fhwi  lk«  f«iM  offcHgimtlM. 

i.  Tke  fMM  kv  oT  rifffinlA  don  sot  Mkt  it  kvfU  for  tk«  Mtik  vf  pmMt  la  lk« 
adgkbMhood  to  ba  apaa  tka  iMck  af  a  faOva/,  aaMriMi*  bj  a  kwAU  faaai^ 
kat  aMvely  dvpHvM  tka  aaapaaj  wi  aaf  tcaadjr  ■galatt  tka  aaaaio  of  Mitia 
for  aaj  daoMgM  whkk  wm^  tcmU  la  tka  mmfmig  tnm  Ikoir  ttnjiaf  oa  tack 


7.  b  aa  actka  agaiaot  a  raOvaj  aoaipaajr  for  immngtt  for  killtog  aattk,  tka  mm 
k  M  pkktiff  to  pravo  atf  lifoaM  aa4  aikcoaJaet  m  tka  part  of  tka  aaapaa/. 

0.  It  k  aotoafidcat  for  tka  piaiatit  ta  okair  tka  kBBaf  bj  tka  eoaipaay,  kat  it  k 
iaeaaibMt  oa  kia  to  akow  ooaa  act  of  BioMadaal  m  Ikapart  oT  tka  aoaipaay,  !• 
■uko  oata^rfwo  /km  eaM  of  i^farj. 


RMcoe  B.  Beatk  ud  C.  C.  McRae  tor  the  plaiatiff  in  emr. 

HMry  BudnaU  for  the  defendaat 

The  opinkm  of  the  cotirl  wmi  deiiTered  bj 

Nasu,  J. — ^The  fftcU  of  this  ease,  u  diaelooed  bj  the  reeord,  ort 
so  followe:  The  Richmond  and  Petershnrg  Railroad  GoiD|>anj, 
being  a  oompany  legally  incorporated  by  an  act  of  the  General  As* 
wtmhXj  for  the  eonatmetion  of  a  railroad  from  Richmond  to  Petera- 
bnrg,  to  earrj  paaMugera  and  freight  orer  the  aame,  b/  meana  of 
loeomoUTei  and  cart  propelled  bj  steam  pover,  nas,  on  the  8th 
day  of  April,  1860,  lawfallj  engaged  in  mnning  their  train  npon' 
their  road,  vhen,  at  or  near  the  crossing  of  a  publte  or  eonnty  road, 
the  tram  ran  otot  a  cow  belonging  to  the  plaintiff  in  the  covrt  beloV| 
•nd  killed  her,  to  reeorer  the  ralne  of  which  this  suit  was  brought* 
It  also  appears  that  the  Richmond  and  Petershnrg  Railroad  Com* 
pony,  al  the  time  of  building  their  road,  were  ssiesssd  with  heary 
damages  for  the  benefit  of  the  land  ownera,  for  keeping  np  theaddi* 
tiottal  fencing  rendered  neeeasary  by  the  eonatmetion  of  their  road. 
It  was  also  prored,  that  the  eow  was  foond  dead  npon  the  track 
•f  the  railroad,  not  more  than  eight  or  ten  yards  from  the  crossin' 
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of  the  pvblio  road,  vith  iMr  bod/  muigledf  tnd  tnoof  of  blood  and 
bftir  were  Men  upon  tbe  ground  and  tills,  tending  to  ihow  that  tbe 
killing  bad  occurred  at  or  near  tbe  intersection  of  the  two  roads. 
It  was  further  prored  that  Mrs.  Jones,  tbe  owner  of  the  oow,  was  a 
ladjr  living  in  tbe  neighborhood,  but  whoee  lands  did  not  adjoin  tbe 
railroad,  who,  like  most  of  tbe  inhabitants  of  that  part  of  the  conntiy, 
was  in  the  habit  of  turning  oat  her  cattle  to  grase  and  range  npon 
the  nnendosed  lands  of  the  neighborhood.  There  was  no  proof 
oflered,  upon  either  side,  to  show  whether  the  trai|i  was  running  at 
the  usual  speed  or  not,  or  to  show  an  j  want  of  care  and  skill  in  the 
nanagement  of  the  train  on  the  part  of  the  conductor  or  engineer. 
Upon  this  state  of  facts,  the  Jnr/  found  a  Tcrdict  for  tho  plaintiff 
below,  and  the  court  rendered  judgment  for  the  value  of  the  cow ; 
and  it  is  the  legality  of  this  rerdiet  and  judgment  that  I  am  now 
called  upon  t)  rcTiew. 

The  property  destroyed  is  of  small  Talue,  but  the  principles  in* 
Tolrcd  are  of  an  interesting  character,  both  to  the  railroad  company 
and  to  the  people  of  this  county ;  and  as  there  are  a  number  of 
other  suits  depending  in  this  court  of  a  like  cbaraotcTi  I  haTe  been 
reqncsted  to  reduce  my  Tiews  of  the  law  applicable  to  suoh  cases,  to 
writing.  In  the  first  place,  I  will  premwe,  that  while  the  books  and 
law  journals  of  the  day  famish  us  with  numerous  decisions  of  the 
courts  of  England,  and  the  other  States  of  the  Union  upon  similar 
subjects,  I  am  not  aware  that  there  has  been  any  decision  of  the 
Court  of  Appeals  of  Virginia  npon  this  subject,  doubtless  owing  to 
the  fact  that  the  amount  iuTolTcd  would  not  authorise  such  a  case 
to  be  carried  to  that  court.  The  principles  of  law  by  which  this  case 
is  to  be  decided,  are  few,  and  of  a  familiar  character.  The  Rich* 
mond  and  Petersburg  Railroad  Company  are  the  exdustTO  owners 
of  their  road,  along  which  their  trains  are  conducted,  and  are 
engaged  in  a  useful  pursuit  authorised  by  law,  in  carrying  freight 
and  passengers  orer  their  road  by  means  of  locomotiTcs  and  cars 
propelled  by  steam  power.  This  is  their  regular  and  lawful  business, 
and  in  the  prosecution  of  which  they  are  entitled  to  the  same  pro* 
tcction,  and  are  subject  to  the  same  responsibilities  as  a  natural 
person.    Every  man  in  society  has  a  right  to  pursue  his  own  lawful 
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biisioesf ,  but  if  in  the  proseention  of  It  be  infliett  tn  injary  opon 
•oother  bj  bit  own  Bcgligence  or  inproper  eondoct,  he  ie  rce pout i- 
ble  tberefor.  So,  on  tbe  otber  bead,  if  e  men  ie  engaged  in  the 
proicention  of  bti  lawful  bveincie,  end  en  aeMent  oecnre,  by  irhich 
another  if  injured,  without  negligence  or  nieconduet  on  his  part,  be 
ie  not  reeponsible  for  it  These  principlee  reiult  from  the  vcr/ 
nature  end  organigation  of  eiril  eoeiety,  end  lie  at  tbe  foundation  of 
all  such  question!  es  we  are  now  considering.  Ilenee  it  ie  nanifcut 
that  the  want  of  skill  end  caution  in  tbe  exercise  of  their  privilegee 
is  the  true  ground  upon  which  to  base  eaj  right  to  recorer  damagee 
for  en  injury  done  to  another  by  a  railroad  company  while  engaged 
in  their  lawful  business.  But  it  b  said  that  the  business  of  running 
a  locomotire  upon  a  railroad  u  one  ettendcd  with  great  and  peculiar 
danger.  Thu  is  certainly  true,  but  tbe  principle  is  in  no  degree 
raried,  except  that  it  impoeee  a  greater  degree  of  caution  end  care 
in  that  mode  of  transportation  and  trarel,  than  could  be  required  in 
the  ordinary  and  lees  dangerous  modes.  The  degree  of  skill  and 
caution  must  always  be  in  proportion  to  the  liability  to  accidents 
and  danger  incident  to  tbe  businees. 

Bnt  tbb  cese  presents  some  other  qnestions  which  it  may  be 
proper  for  me  to  consider.  From  the  teetimony  in  the  case  it  is  not 
exactly  certain  whether  tbe  cow  was  killed,  being  found  straying 
upon  tbe  track  of  tbe  railroed,  at  eome  distance  from  the  croeeing 
of  the  pnblie  rood,  or  wae  killed  exactly  at  tbe  point  of  intemection 
of  tbe  two  roads.  I  will  consider  tbe  case  in  both  eepecte  of  tbe  eri* 
dence.  Ut  Upon  the  bypetheeis  that  she  was  orertaken  upon  tbe 
pnblie  road,  exactly  at  tbe  point  of  intersection  of  the  two  roadsy 
wbich  is  patting  tbe  case  upon  tbe  moet  farorable  ground  for  tbe 
plaintiffi  In  that  case,  tbe  cow  was  peasbg  upon  a  public  highway, 
where  she  bad  a  legal  right  to  trarel.  And  it  is  equally  true  that 
tbe  railroad  company  bad  ^.  legal  right  to  run  their  locomotiree  and 
earn  npon  that  part  of  tbcir  track  which  cresses  tbe  county  road.  If 
Ike  collision  occurred  tbere,  does  it  not  present  tbe  familiar  caee  of 
-  two  ittdiri^uals,  who  bate  4  common  right  to  trarel  on  the  same 
reed,  and  wbieb  impceee  tpoii  eaeb  tbe  dn^  of  eo  exerdsing  thai 
f^l  M  Ml  le  ia^wn  tbe  rigbto  df  ethere.    The  maxim  $ic  utir§ 
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fif#  til  «/tfii»iii  iMfi  Mta9f  here  mpIiAlicftll/  ft]»p1i«i.  Aod  Imm 
•gain  the  obligfttioii  of  the  nilroed  oompeny  to  obier?e  »  proper 
degree  of  eantioii  ead  care,  in  paeeing  rach  points  upon  their  road, 
heeomei  nanifeatlj  neoeeaarj.  And  in  view  of  the  peevliar  natnre 
and  mode  of  trareling  by  loeomotiTei  propelled  bj  steam,  I  hold  it 
to  be  the  datj  of  every  railroad  eompan/  not  only  to  Mow  thdr 
whistles,  bot  to  sleeken  the  speed  of  their  trains  npon  approaching 
and  passing  all  such  plaees ;  and  in  the  event  of  a  failnre  to  do  so, 
and  the  happening  of  a  collision  at  sneh  a  point,  I  shonld  certainly 
hold  then  responsible  for  any  injury  that  might  oecnr. 

The  other  view  of  the  case,  that  the  cow  was  fonnd  straybg  upon 
the  track  of  the  railroad,  remote  from  the  point  of  interseotien  cer- 
tainly makes  a  case  less  favorable  to  the  plaintiff  than  the  one  which 
I  have  jost  considered;  and  if  the  plaintiff  oonkl  not  reoover  in  the 
former,  withoat  proof  of  the  want  of  skill  and  cantion  on  the  part  of 
the  railroad  company,  she  can  certainly  have  no  right  to  reoover  in 
the  latter  case.  It  was  contended,  however,  by  her  oovnsel  n  the 
argnment  of  the  case,  that  onr  fence  law,  whieh  denies  to  a  land 
owner  the  right  to  reoover  damages  for  injuries  to  his  erops  and 
lands  by  trespasses  of  stock,  except  where  his  lands  are  encloeed  by 
a  lawful  fence,  was  enacted  with  reference  to  the  known  habH  and 
usages  of  the  people  of  the  country  in  taming  out  their  stock  to 
grace  upon  the  unenclosed  lands  of  the  neighborhood,  and  wan  an 
implied  permission  to  the  owners  of  stock  to  do  so.  I  do  not  con* 
sider  our  fence  law  as  conferring  any  additional  right  npon  the 
owners  of  stock,  but  only  to  limit  and  restrict  the  right  of  the  land 
owner  to  recover  damages  to  cases  where  his  lands  are  enclosed  by 
a  lawful  fence.  This  I  take  to  be  the  extent  and  scope  of  its  opera* 
tion.  And  in  the  event  of  a  suit  by  the  railroad  company  agninai 
the  owner  of  stock,  by  reason  of  their  trespassing  upon  their  road, 
and  causing  their  cars  to  be  thrown  from  the  track,  it  might  be  a 
good  defence  to  such  an  action  that  the  road  was  not  endeeed  by  a 
lawful  fence.  But  concede  that  our  fence  law  gives  to  the  owatn 
of  stock  the  implied  right  to  turn  them  out  to  graae  upon  tho  mien- 
doeed  lands  of  the  neighborhood,  thb,  at  most,  Is  permissiTa  only, 
and  the  owner  takes  npon  himself  all  the  risk  of  Meilmle  wbiok 
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mj  befall  them,  m  well  m  ^  lUbilit j  for  tbe  damage  tliey  maj  do 
to  landa  enckwed  bj  a  lawful  fence.  If  eattle  Uim  turned  out  to 
grase  at  large  upon  the  unenclosed  lands  of  tbo  neighborhood,  abould 
stray  npon  the  track  of  a  railroad,  the  utmost  obligations  upon  the 
railroad  eompanj  would  be,  to  use  all  proper  care  and  caution  to 
aroid  an  injurj  to  them.  But  if  bj  hutUaHe  aeetdent  they  sre 
killed,  it  is  the  misfortune  of  the  owner,  and  he  must  bear  the  loss. 

Another  question  has  arisen  in  this  case,  about  which  I  have  heard 
some  dircrsity  of  opinion  expressed,  and  that  is,  upon  whom  docs 
the  burthen  of  proof  rest,  in  regard  to  the  question  of  care  and  dili- 
gence on  the  part  of  the  company,  after  the  stock  owner  has  estab- 
lished the  fact  of  killing.  This  question,  I  think  too,  may  be  readily 
fettled  by  a  reference  to  the  familiar  rules  of  practice  in  courts  of 
justice.  The  pUintiif  who  goes  into  court,  complaining  of  injury,  is 
bound  to  make  at  least  a  yrima  facU  case,  and  if  the  previous  rea- 
soning of  the  court  is  correct,  it  is  incumbent  upon  him  to  show 
some  act  of  misconduct  on.  the  part  of  the  company  before  he  can 
even  make  a  prima  facte  case  of  any  ii^jury.  The  failure  to  ezer- 
eise  proper  care  and  diligence  lies  at  the  very  foundation  of  the 
netion,  and  if  he  stops  short  of  this  proof,  he  fails  to  make  out  even 
a  colorable  case  for  damages.  In  order  to  test  this  view  of  the 
subject,  suppose  the  plaintiff  (ss  it  actually  occurred  in  one  of  the 
counts  in  this  case)  had  merely  charged  in  his  declaration  tl-.nt  the 
railroad  company,  while  in  the  regular  pursuit  of  their  lawful  busi- 
ness, had  ran  over  and  killed  her  cow,  without  any  charge  of  negli- 
gence or  misconduct  on  their  part*  Can  it  be  doubted  that  such  a 
count  would  be  demurrable  7  If,  then,  an  allegation  of  negligence  or 
want  of  skill  be  a  material  allegation,  is  it  not  the  duty  of  the  plaintiff 
to  prove  it?  I  deem  it  unnecessary  to  say  more  upon  this  topic,  or 
to  notice  the  reasoning  founded  upon  the  supposed  inconvenience 
and  difficulty  on  the  part  of  the  stock  owner  to  prove  the  want  of 
diligenoe  and  caution  on  the  part  of  the  agents  of  the  company. 
These  art  considerations  which  might  with  some  plausibility  be 
addressed  to  the  Legislature.  But  the  courts  ef  the  country  must 
expound  the  law  as  it  is.  For  the  foregoing  reasons  the  judgment 
tf  the  euunty  court  must  be  reversed* 


S62  lAWLir  m  BAUAOAO  OOMPAHT. 

In  (A#  Oinmit  (Uurt  ^  Whidinff, 

UAWbir  M.  BAtfUMMU  AMD  OlllO  BAIUUIAO  OOMPAST.' 

1.  WbM  M  wmfUf—  «il«r«  lato  lk«  mtHm  vf  ftniliMd  c—p^iy,  te  >tMw  tkt 
ritkt  laeUiMt  to  MMk  f»pto7ii«M,  MMk  n  Um  omitwm  ar  ■MkOUUMS  vf 
hU  o*-Mpl«j«M^  wkm  tktj  v«r»  tUlfil  ui  CMtM  at  Um  «1m  of  iMr  tiip^jr- 
mtmt. 


S.  Ib  tb«  wlreliM  «f  ftrtanti  tk«  MiapMix  it  Wvad,  Ik  Mdi  mm^  obIj  to  fkt 
•xtcBl  vf  e»f«  wU«k  pnidMt  nw  wdlMrilj  tsenlML 

S.  WhtB  •  MMipMij  !■  rwpoMibto  fbr  MglMt  or  mtiImmmm  Bf  da  mylay— . 


IlAwlejr  VM  eondootor  of  a  tram  io  the  terTtce  of  tlio  conptaj, 
sod  running  botwoen  Wheeling  and  Bonwood.  In  enterug  the 
Denwood  jancUoni  n  lido-ewitch  wm  left  open  b/  the  careleesneti  of 
n  ewitoh  tender^  or  of  n  eonductor  of  the  regnUting  engme,  bj 
reuon  of  which  the  train  vnder  the  eonduetion  of  the  plaintiff  ran 
off  of  iti  proper  track  on  to  the  aiding,  and  came  in  collision  with 
a  train  thereon,  wherebjthe  plaintiff  wueerional/ and  dangerooslj 
iigured. 

6^omI  and  Bu$Mt  for  plaintiff. 

WhsaU  and  HwnUr,  for  defendant. 

Inttmctions  were  asked  by  the  coansd  Ibr  the  defendant^  which 
the  conrt  declined  to  gire,  bat  gave  the  foHowing  instmotions,  which 
were  acquiesced  in  by  the  coonselfor  defendant,  but  objected  to  bj 
the  connsel  for  plaintiff, 

THOMPflOir,  J. — 1st  The  raOroad  company  is  Kssponsible  for 
care,  sach  care  as  pmdent  men  ordinarily  eiercise  in  their  own 
affairs,  in  the  selection  of  careful  and  skilfal  ■enraatt  or  employecsi 
fitted  for  the  Tarioos  employments  each  is  to  fill 

2d.  If  the  employees  connected  with  the  aoeident  or  collision^ 
which  resulted  in  the  iqjury  to  the  plaintiff,  were  actnally  carelul 
and  skilfal  at  the  time  of  their  selection  by  the  company  for  the 
duties  respectiTcly  assigned  them,  this  fulfills  the  obligatkm  of  the 
company  in  selectbg  such  employees. 

Sd.  When  on  employee  enters  mto  a  eoatraet  of  hiring  with  nch 
a  oonpaay,  he  assumes,  with  sneh  relntioa  to  the  oompn&y,  the 

•  QMrtii^  Lbv  JfUMl  lir  a«raHy,  IMC 
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ikAtiiral  «r  ordinarj  riakt  incident  to  such  emplojmcnt,  and  among 
tkcMt  tach  M  arise  from  the  carclesf  neat  or  anakiliralnesa  of  his 
fellow  emplojees  in  and  aboot  the  bosinest  of  their  common  employ* 
neat,  when  sveh  co-employeci  have  been  selected  as  first  aforesaid, 
Vst.eicept  as  hereinafter  limited  and  enlarged. 

4tlu    If  the  plaintiff  was  injured  bj  the  carelessness  or  neglect  of 
Michael  Connor,  alleged  to  have  been  the  switch-tender  at  the  point 
where  the  collision  and  tnjnrj  occnrred,  and  as  such  was  a  co-em* 
plojee  with  the  plaintiff,  placed  there  to  discharge  a  particular  duty 
assigned  him,  the  neglect  of  which  occasioned  the  injury  complained 
of,  yet,  if  the  plaintiff  knew,  or  had  a  reasonable  opportunity  of 
mforming  himself  of  any  general  carelessness  or  nnskillfulncss  of 
hb  said  co-employee  in  and  about  this  special  duty,  and  this  special 
daty  was  connected  with  the  special  employment  of  the  plaintiff, 
and  the  plaintiff  continued  in  the  service  of  the  company  thereafter,. 
lie  is  to  be  presumed,  by  remaining  in  such  employment,  in  the* 
•btenco  of  any  notice  of  such  carelessness  or  unsk  ill  fulness  to  the  . 
eonpany,  or  its  officer  having  tho  power  of  removal,  to  have  assumed' 
the  risk  arising  therefrom. 

This  instruction  applies  to  the  case  of  Shingleton,  another  co-em- 
plojoe,  (whose  duty  was  claimed,  in  regard  to  the  negligcnco  com* 
plained  of,  as  identical  with  tliat  of  Connor)  substituting  Shingleton*! 
Banie  for  that  of  Connor* 

6th.  If  the  jury  are  satisfied  that  Connor,  the  co-employee  whose 
aeglcel  is  complained  of  as  having  been  the  cause  of  the  collision 
which  occasioned  the  injury  to  the  plaintiff,  had  been  selected  with 
dne  care  by  the  company,  and  it  was  a  part  of  his  duty  to  attend 
the  switch  in  question,  but  he  was  careless  in  the  discharge  of  his 
nnad  duty,  and  that  the  officer  of  the  company  having  the  power  of 
removal  had  notice  of  this  neglect  of  duty,  and  neglected  to  remove 
hitttf  and  that  the  collision  in  this  instanee  occurred  so  soon  there- 
after that  the  plaintiff  cannot  reasonably  be  presumed  to  have  adopted 
the  risk  of  continuing  his  employment  with  this  eo-employee,  then 
the  oonpany  is  responsible  for  such  neglect  of  duty  by  said  employee, . 
provided  the  company  ia  not  eicused  under  other  instructions  here* 

nbefore  or  hereinafter  given  to  the  jury.    But,  if  the  company  use^ 
23 
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due  emn  in  icleeting  Connor,  and  bad  no  notice  of  ra^  owcletaieas, 
if  such  esiBted ;  or  if  he  wae  eareleee  of  that  dntj,  eo  aitigned  hinij 
and  thie  earoleaeneii  irta  known  to  the  plaintiffy  uki-  ho  continued 
in  his  employment ;  or  if  onlj  daring  their  eomnwn  emploTmeat 
Connor  beotme  eareleu,  and  hie  snperior  oiBeer,  ae  aforesaid,  wan 
informed  thereof,  and  neglected  to  remote  him,  and  the  plaintifl^ 
with  notice  thereof,  continued  his  employment,  vnder  cinnmstancMi 
that  it  maj  reasonably  be  presumed  thai  be  eontiniied  his  employ- 
ment notwithstanding  such  negleet ;  or,  if  aftev  n^  notice  givea 
and  a  refusal  by  the  said  superior  oficer  to  discharge  tiiis  employee, 
the  plaintiff,  with  knowledge  thereof,  continued  his  employment,  ho 
must  be  presumed  to  hare  adopted  such  emplcymenk  with  such  risk, 
and  is  without  remedy  against  the  company. 

This  instruction  applies  to  tho  instance  of  Sbiai^etoB  mitfattf 
mutandii. 

6th.  Such  employees  are  engaged  in  a  commoa  undertaking  in 
which  the  safety  of  all  depends  on  the  care  and  skill  with  which  each 
•one  shall  perform  hb  appropriate  function,  office,  or  duty,  and  eadi 
is  bound  to  tho  careful  and  skUlful  discharge  of  his  soveral  employ* 
.ment,  and  if  the  plaintiff,  by  his  riolation  of  the  general  bstrac* 
tions  prescribed  by  the  company  for  regulating  his  conduct,  and  of 
which  be  had  had  reasonable  opportunities  of  obtaining  a  knowledge, 
or  of  which  he  had  actual  knowledge;  or,  in  riolation  of  spedftc  in- 
structions directly  communicated  to  him  by  one  baring  authority, 
and  whom,  under  the  circumstances,  it  was  his  duty  to  reoogntso  as 
•baring  such  autbori^,  and  the  company  has  furnished  tho  means  of 
executing  any  such  instructions,  as  aforesaid ;  or,  by  snj  neglect  of 
general  duty  mcident  to  his  employment,  or  nnskillfnlncis  on  his 
part  in  the  exercise  of  his  employment,  ho  contriboted  to  hisi  own 
injury,  he  is  without  remedy  against  tho  company. 

7th.  If  the  jury  are  satisfied  that  the  plaintiff  wis  BOtk  his 
proper  place  at  tho  time  of  the  collision,  and  that  if  he  had  been  in 
his  proper  place  he  should  hsTO  had  a  light  with  him,  and  that  by 
being  there  so  equipped  he  could,  by  the  tzerdso  of  ordinary 
prudence  and  tho  ordinary  skill  requisite  for  his  oa^loymenl,  haTO 
prevented  the  collision  or  escaped  tho  injury  to  hmeif,  then  tho 
cnmnany  is  not  responsible. 
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oMKftsrTt.  TBI  Horn  »ciiii*nTAjnA  mAUOAi^  oompaht. 

I.  IttoftelMruigMMffilfffiMlptolhftltlitpdfaMipalit  UaUt  for  tkt  Mg^llfiaM 
•fbit 


X  Ab  Mtioa  mm^tfvm  Mtof  1856,(1lrighaj*i  DigMl.  ^  ltt^)pi#vMiag»nM<^ 


X  lA«ttbMli^ilMdMMfU»tkt  i^i«ij  4m«  to  tkt  ptrlj  tttl^f,  M«a«4  bj  Um 


4.  Wo  ■■■piMati w  c—  U  rftowtd  tor  tfct  iirtfM  — d  if  iik  wM^h  tti»  pl»laUt 
■^  b« iwyfowJ  !•  iMvt  mUt^nii  bat  «aj  tspMMt  to  vbiek  tbt  ptoiatiir  a^ 
fcM«  bM»  Mtjcctod.  ibovld  bt  to^hMitd  to  llM  ?ti4lflk 


h.  Saggftctoos  M  to  tb«  pccvaluy  tato*  af  lilb;  witonbto  «ila«  af  lito,  iMMt  bt 
AtlacMtotd  bj  Ul«  jafy. 


6L  Kifptoiy  Aaaagw  •bvaMMl  b«  g&f«n»  «■!•••  Um  4tto»d«ai  hMb«tag^ty  «C 


This  WM  an  Action  to  rteortr  dnmftget  agninat  tho  defcndanta 
for  tho  life  of  the  donghter  of  the  plointtiT.  Tho  said  child,  (Catha- 
rine Coakley,)  lost  her  life  on  tho  morning  of  Jnl/  ITth,  1866, 
in  tho  deplorahlo  accident  on  tho  North  Peunejlrania  Bail- 
road,  which  ooenrrcd  on  that  daj.  Tho  child  intended  to  go  on  an 
ezennioB  with  her  Snndaj  School  companions,  who  were  going  on 
an  excnraion  to  a  place  caDed  FortWaahington,  tome  twelro  or  fifteen 
mike  from  PhQadelphia.  The  train  of  care  in  which  tho  child  waa 
riding,  reached  in  eafoty  a  point  npon  tho  line  of  tho  railroad,  abont 
two  aulea  from  the  place  of  their  deetanatien.  There  tho  train  in  which 
Catharine  Coaklej  waa  teated,  camo  in  cottiaion  with  another  train 
of  tho  defendante,  and  in  oonaeqnenoe  Catharine  wia  fatallj  uignred. 
Sho  annriTed  tho  aooidonl  wntil  the  noning  of  tho  Mxl  day. 
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For  the  plMntiff;  Meisri.  S.  IT.  Perkim$  ud  ITiii.  L.  UirH. 
For  the  <lefeodMiti»  lleari.  SL  Qwr$4  JT.  CoMflMl  Aod  Gto.  If. 
Wk^rt9n. 

Tbo  following  charge  wm  delirered  to  the  jury  by 

Stroro,  J. — ^The  ears  bolooged  to  tho  defeDdaota,  and  they  were 
responsible  for  the  negligenee  of  their  agents.  The  defendants, 
then,  are  liable,  and  thej  are  liable  to  the  plaintiff.  The  qveetion 
for  jott  is,  and  it  is  the  onlj  inqnirjr  in  this  eausei  wJUrt  u  tk$  mett- 
9ur4  of  thai  liabUUjf  t 

In  onler  to  determine  it,  it  beoomes  necessary  to  look  at  the  Acts  of 
Assembly  which  anthorise  such  an  action  as  the  present  to  be 
brought.    Until  witliin  a  recent  period,  where  death  had  ensoed 
from  the  wrongful  act  of  another,  whether  from  violence  or  from 
negligence,  no  ciTil  action  could  be  maintained  against  tlie  wrong 
doer,  cither  by  the  personal  representatifes  or  the  relatiros  of  the 
deceased.    I  will  not  stop  to  state  the  reasons  for  this ;  but  sudi 
wss  the  Uw.    And  eron  if  a  suit  had  been  eonfmenccd  before  the 
deatli  of  the  party  injured,  it  died  with  the  party,  and  could  not  be 
eanried  on  by  his  administrator.    About  twelfo  years  since,  how- 
OTcr,  a  statute  wu  passed  in  England,  which,  in  that  country, 
changed  this  rule  of  law.    Since  that  time  the  example  set  in  Eng- 
land has  been  followed  by  several  of  our  sister  States,  and  similar 
statutes  have  been  passed.    In  1851  the  legislature  of  this  State 
passed  such  an  act,  and  in  1855  yet  another,  designating  the  per- 
sons who  may  sue.    The  phraseology  of  the  English  statute,  that 
of  our  sister  States,  and  our  own,  is  slightly  Taried,  but  the  purpose 
of  them  all  seems  to  hate  been  substantially  the  same.    Our  act  of 
1851,  in  one  section,  prorided  that  where  suit  had  been  oommenoed 
by  the  person  injured,  in  his  lifetime,  it  should  not  die  with  him, 
but  might  bo  earned  on  by  his  executors  or  administrators.    The 
next  section,  and  the  one  which  is  the  foundation  of  the  present  case, 
is  as  follows:  ^whercTcr  death  shall  be  ooeesiened  by  unlawful 
▼iolenee  or  negligence,  and  no  suit  for  damages  be  brought  by  the 
party  injured,  during  his  or  her  life,  the  widow  of  nay  such  deceased, 
^f  there  be  no  widow,  the  personal  representatiTeo  may  anintaiB 


COAELBT  tt.  KAILIOAD  COMPAHT.  857 


ftB  MtMM  for,  tod  reeoTcr,  daiuget  for  the  death  Uiiis 

The  act  of  1855  Ukes  awaj  from  the  perfonal  rcpresentetiret  thie 

right  to  hriftg  rait  and  reeofor  damageo,  end  ellowe  it  to  the  hoe- 

hend,  widow,  childreii  or  perente  of  the  deoeeeed,  and  to  no  other 

felative. 

It  now  heeones  neeesearj  to  inquire  for  what  the  legislature  pro- 
Tided  that  the  aetion  should  be  brought.  The  langnage  of  the  act 
it  ^damagee  for  the  death.'*  Was  it  for  the  wrong  and  injurj  to 
the  decedent,  or  the  wrong  and  injurj  to  the  persons  to  whom  the 
right  of  action  ia  giren  T  This  becomes  a  natural  inquarj  in  this 
case.  For,  if  the  aetion  b  given  for  the  wrong  and  injurj  to  the 
decedent,  then  the  plaintifls  cannot  recorer  for  anj  eipenses  to 
which  thej  hare  been  subjected  in  consequence  of  the  death  of  their 
child,  nor  for  anj  loss  of  serrice  or  sooietj,  becaose  these  expenses 
and  loss  were  no  part  of  the  iigurj  done  to  Catharine  Coaklej,  and 
she  could  not  recorer  for  them  had  she  brought  rait  in  her  lifetime. 
It,  en  the  other  hand,  the  damages  to  he  recorered  are  those  sus- 
tained bj  the  parent,  then  the  sufferings  and  pain  of  the  child  can- 
not be  considered,  for  that  suffering  wu  no  part  of  the  damages 
done  to  the  parents. 

Under  the  British  statnte,  of  which  I  hare  alreadj  spoken,  the 
action  is  broaght  for  the  injarj  done  to  the  relative  in  whose  behalf 
the  suit  is  given.  80  it  is  in  New  York,  in  Ohio,  in  Illinois,  and  in 
Indiana,  and,  so  far  as  I  know,  wherever  similar  statutes  are  found. 
The  nets  in  those  States  differ  m  words,  as  I  have  said,  but  their 
general  object  is  one*  Wherever,  then,  this  innovation  has  been 
made  npon  the  common  lew,  the  rule  is  that  the  damages  to  be 
recovered  are  those  sustained  bj  the  survivor  to  whom  the  right  of 
action  is  given.  Our  statnte,  though  sligbtlj  differing  in  words  from 
that  of  England  and  our  sister  States  (the  great  difference  being  in  its 
breritj)  does  not  differ  in  signifieation.  Nor  does  the  decision  of  the 
Supreme  Court  in  Penmi.  R,  IL  Cb.  vs.  IfeClotktyf  11  Hon*.,  526, 
give  to  it  a  different  construction.  That  was  a  suit  broaght  bj  an  ad- 
ministrator, and  decided  before  the  act  of  1855  was  passed.  The 
question  we  are  now  considering  was  not  involved  in  the  case.  You 
wiU  notice  who  th«  persons  are  to  whom  the  right  of  aetion  is  given  for 
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dAUiftget  for  Um  dMtL  Tbejr  m  the  Irasband,  the  widow,  tho 
eliildren,  tho  porenti.  AU  thoto  bftvo  bj  law  relatiro  rights  in  tho 
poroon  whofo  d«oUi  hM  boon  oceoiionod  by  Tioknoo  or  mtegligtiace. 
Tho  hnsboad  hat  o  logal  right  to  tho  ionriooo  ondiooiotjof  his  wifo. 
Tho  wifo  hat  a  legal  right  to  tho  support  and  protootion  of  tho  has* 
band.  Tho  children  hare  a  legal  right  to  tho  support  and  mainte- 
nance of  tho  parents.  And  tho  parents  hare  a  right  to  tho  services 
of  the  child,  fivt  hero  the  act  of  assembl j  stops.  Ko  other  rolatlTo 
ean  bring  a  suit.  No  other  relatiTO  has  anj  legallj  reeogaised  rela- 
Uto  rights  in  the  decedent.  Kot  onn  a  brother  or  sistor.  This  can 
hardi/  be  accidentaL 

I  am  therefore  of  opinion,  and  I  so  instmot  jo%  thai  in  cttamating 
the  damages  jon  shonld  oonfino  jonr  attenlaon  to  tho  damages 
which  have  been  oansod  to  the  parents  by  the  death  of  tho  child. 
Conseqoentlj,  yon  cannot  giro  damages  for  tho  pain  and  soffering 
which  Catharine  experienced  prerions  to  her  death. 

What  damages,  then,  hare  the  parents  sustained  f  This  is  for 
your  coniidcration<—I  can  only  give  to  you  some  rules  by  which  you 
should  be  guided.  I  obserre,  then,  /rtC,  that  tho  damages  giren 
should  not  be  speculatiTo.  Difficult  as  the  task  may  be,  it  is  your 
duty  to  endeaTor  to  ascertain  what  real  iigury  the  plaintiffii  have  sus- 
tained from  tho  death  of  the  child.  This  you  will  not  asoortain  by 
inquiring  what  you  would  be  willing  to  loee  a  child  for.  Ko  amount 
of  money  would  buy  such  willingness  from  a  tmo-hearted  father.  If 
the  picture  of  a  lored  friend  be  destroyed  wrongfully,  the  measure  of 
damages  is  not  the  price  which  affection  would  sol  upon  it.  The 
pecuniary  ralue  of  affection  is  not  to  be  estimated  by  legal  scales. 

I  instruct  yon,  SMoticf/y,  thai  nothing  can  be  allowed  as  a  soUcs 
for  the  distress  and  anguish  which  you  may  suj^oso  the  plaintilb 
suffered  in  consequence  of  the  misfortune  of  their  ebild.  Groat  as 
that  may  hare  been,  it  is  incapable  of  appreciation,  or  of  any  legsl 
estimate.  Every  legal  wrong,  even  the  non*paymenl  of -debt,  when 
it  becomes  due,  inflicts  incouTonienoe,  often  distress,  upon  the  party 
injured,  but  this  Is  nol  generally  an  elemoBl  in  tho  estimation  of 
damages. 

These  parents  are^  howeTer^  entitled  to  eompeniition  Ibr  a^y 
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czpniaot  to  wbi^  thej  hare  beeA  ml  jecied  ia  cootcqiieoce  of  the 
death  of  the  child,  umI  Mch  jor  •bo«lil  gWe  theoi.  Tbero  is  ro 
direct  ertdence  in  regard  to  such  cxpcoteSy  b«t  jo«  nwy  infer  from 
the  Ikett  of  the  esse  thst  they  ha? c  been  inc«rredy  aad  wliate%'er  joa 
beliero  froia  the  OTidenee  that  they  were,  ahoaid  bo  iododcd  an  joor 
rerdict.  Yon  will  recollect  that  from  the  erideoco  it  appeara  that 
the  plaint! fa  Iiavo  alreadj  receired  one  hundred  and  mx  dollara. 

Yon  will  also  indwle  in  jonr  estimate  of  the  damagct,  the 
loaa  which  these  plaintifii  have  sustained  of  the  aer?  ices  of  their 
daughter  Catharine,  at  least  until  she  wonld  hare  arrired  at  the  age 
of  twenty-one  /ears.  She  was  in  her  fifteenth  jtw.  The  father 
being  bound  to  support  and  edueato  the  child,  it  entitled  to  the 
serricea  of  such  child,  to  the  earnings  and  the  profits  of  the  services, 
and  these  are  a  legitimate  nnd  proper  subject  for  joor  eonaidera* 
tion. 

But  bejond  these  considerations,  the  life  of  this  child  had  a  ralue, 
a  pecuniary  raloe,  which  you  must  endearor  to  ascertain  from  the 
best  lights  that  you  liave,  and  guided  by  a  conscientious  judgment. 
Upon  this  branch  of  the  case  I  can  give  you  rery  little  aasiatance. 
In  some  respects,  life  is  inestimable,  against  it,  property,  and  ercn 
the  world  itself  ia  not  to  be  balanced.  But  the  ralue  of  one's  life 
to  another  is  more  sasceptible  of  calculation.  It  ia  not  to  be  made 
by  annuity  tables.  In  my  judgment,  a  material  consideration  is, 
probably,  the  principal  consideration^the  loss  of  the  comfort  and 
satisfaction  which  flows  from  the  society  of  the  person  in  whose  life 
the  plaintiffs  were  interested.  Of  that  comfort  and  enjoyment  the 
negligence  of  the  defendants  haa  deprived  them.  This  you  may 
consider  in  your  estimate  of  damages.  Whatever  was  the  estima- 
ble value  of  the  life  of  Catharine,  is  for  you  to  determine. 

These,  it  seems  then,  gentlemen,  are  the  elementa — the  different 
considerations  which  should  address  themselves  to  your  considera- 
tion, in  determining  what  amonnt  of  damages  should  be  awardeiL 

The  plaintiffs,  however,  claim  exemplary  damage^  and  upon  this 
I  have  a  few  observations  to  make. 

In  all  actions,  the  general  rule  is  compensation.  The  object  of 
the  law  is  to  make  the  injured  party  whole ;  .to  give  him  aa  equiva* 
lent  in  money  for  the  right  of  which  he  has  been  deprived*    Bj  his 


860  OOAKLIT  VI.  KAILR0A9  OOMPAHT. 

•nit  he  askt  satiifMtioBy  and  he  takt  no  more.  Bet  in  caMs  irhera 
the  defendant  haa  been  gniltj  of  frand  er  maliee,  er  oppreadon,  or 
negligenee,  io  groea  aa  lo  be  eqaiTalent  to  wanton  or  iriUful  injaxji 
and  irhicbf  therefore,  b  malietoua,  a  jvrj  naj  go  beyond  eompenaa* 
tion.  Thia  ia  not  beeanae  the  platntif  ia  entitled  to  any  thing  more 
than  irill  make  him  whole,  bnt  becavae  the  Uw,  in  thia  indirect  way, 
aoeka  to  pnniah  the  offender,  and  set  an  example,  a  beacon  before  the 
eommvnitj,  to  warn  againat  the  commiaaion  of  aimilnr  offeneeo.  I 
will  not  aaj  to  jon  that  jon  may  not,  in  thia  caae,  go  beyond  ooah 
pensation,  and  gife  exemplary  damagea,  but  I  feel  it  my  duty  to 
aay  that,  in  my  opinion,  yon  ahoold  not  Thb  ia  not  n  eaae  of 
fraud,  nor  of  malioe,  nor  of  oppieaiion,  nor  do  I  think  it  ia  a  eaae  of 
reekleaa  negligence. 

The  defendanta,  peraonally,  were  guilty  of  no  negligence  at  all 
They  were  compelled  to  net  through  agenta.  The  uncontradicted 
OYidcnce  ia  that  they  appointed  competent|  akiUful  and  prudent 
engineera  and  conduotora.  They  gave  to  them  meat  rigid  inatrao- 
tiona ;  instruetiona  which,  if  they  had  been  obeyed,  would  huTc  pre- 
Tented  the'poaaibility  of  auoh  an  accident  aa  occurred.  From  acme 
cauae,  it  ia  unneceaaary  to  determine  what,  theae  inatructicna  were 
not  literally  obeyed,  and  the  conaequence  waa  the  fearful  ditaater 
which  haa  occaaioned  thia  auit  The  defendanta,  after  ill,  are  the 
greatcit  anffcrera.  They  could  ha?e  done  no  more  than  they  did, 
to  avert  the  calamity.  It  ia  hardly  to  be  auppcaed,  that  the  con* 
dnctora  and  engineera  wantonly  expoaed  their  own  liTca,  aa  well  aa, 
the  livea  of  thoee  under  their  care.  I  cannot  aee  in  all  thia,  proof 
of  such  groea  negligence  aa  ia  evinciTe  of  a  heart  regardlew  of  aocial 
duty ;  e  bad  heart,  deserTing  to  be  held  up  to  the  community  aa  nn  - 
example  of  evil  doing.    This  ia,  howem,  for  yon« 

I  have  no  more  to  aay.  You  will  take  the  case,  and,  guided  by 
the  principlea  which  I  have  atatedi  aaaeaa  the  dimagea  for  the 
plaintiffa. 

The  jury  found  for  the  plaintiff  |400.^ 


•  Te  tbU  «1iarg«  both  tbt  pUnUf '•  Md  Mtarfaalir  mmmI  tMtptod.  The 
p1«lnUfftlMno?«di)Mrea«irtiteL  BhoeM  lk«  Ooert  ia  Bmm  fMi  «poa  Ibe  lagtf 
^•mU^m  isvolvtd  ia  this  tbtfit^  W«  abdl  prtMBt  tbt  fflaiM  to  tw 
JMi.  Am,  UmMtf. 
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In  the  Supremt  Court  of  PennByhania. 

At  Ni«  FriQ*.  bcfofft  WowIwmiI.  T. 

o'llRIE4*f  n.  TUEPIIir^OKU^DU,  WlLMIRQTONy  AMD  BALTIMOIC  R.  E.  00.' 

1.  If  thtt  pUnlif  *•  laOitrj  is  aUribulabto  ia  any  iegrct  t«  bit  ow«  ■egllftnet,  bt 

csBBoi  recover. 
S.  Veglifrrnee  is  lb«  wftat  of  that  c»r«  whicb  aeo  of  eoam<Mi  MUi  and  eoBMoa 

prwirace  ordiwiriljr  exereiTC  in  their  ompiojamta. 
S.  If  ODO  vbo  19  aboaf  to  crow  •  railroad  at  grades,  oa  vbich  locoaotlvea  rvn,  bo 

b  booad  to  otAp  and  lUten,  and  look  in  both  direeUooa,  bcfort  bo  allowa  hit  teaa 

to  tot  foot  within  the  raila,  and  an  otBJasioB  to  do  to  it  oegligtaet  oa  hit  part. 

This  iru  an  action  to  rccoTer  datnagcs  for  injorict  to  the  penon 
and  property  of  the  plainiiffy  bj  a  collision  viih  a  locomotire  of 
defendants.  The  accident  ocenrred  at  the  eroMing  of  a  pablie 
highway,  on  which  tho  plaintiff  was  driving  his  eart,  nad  the  rail- 
road of  the  defendants. 

I/r.  F,  C.  Brew$ier^  for  plaintiffi  presented  the  following  points : 

1.  That  the  defendants  src  bound,  while  running  a  locomotire 
orer  the  public  highway  of  a  city,  to  use  every  precaution  neces- 
sary for  the  safety  of  the  property  and  lircs  of  tho  cittsens. 

2.  Tliat  this  doty  is  specially  obligatory  upon  approaching  and 
turning  comers  of  public  highways  in  a  city. 

8.  That  aroongst  other  matters  of  precaution,  the  speed  of  the 
engine  should  be  so  regulated  and  controlled  at  the  intersection  of 
public  streets  in  a  city,  that  the  train  can  be  stopped,  if  necessary 
for  tho  protection  of  the  property  or  lircs  of  those  going  along  the 
public  highway. 

4.  That  it  is  incumbent  on  the  defendants,  in  such  eircumstances, 
to  giro  warning  of  their  approach. 

5.  That  the  ordinance  of  Moyamensing,  prohibiting  n  greater 
rate  of  speed  than  12  miles  an  hour,  does  not  authorise  the  defend- 
ants to  go  at  that  rate  around  curves  and  st  intermediate  sections 
of  public  highways,  if  that  speed  is  dangerous  to  the  public. 

6.  That  the  care  required  of  the  plaintiff  is,  thai  degree,  of  eare 

■  Wc  art  Indebted  to  tho  loaratd  ooaattl  of  Iht  dtlbadaatt  for  tht  report  tf  th^ 
east.-*£4li.  Awl  Imp  J7<y. 
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which  mtj  rcMontblj  h%  oxpootcd  from  a  peraoii  in  tht  pUintiff's 
•itiMiion. 

7.  Thai  if  iher«  wu  negligenc*  on  Um  p«rt  both  of  the  pUintiff 
Mid  of  the  dcfcndanti,  and  the  plaintiif,  hj  the  excrdee  of  ordinarj 
care  conld  hare  avoided  the  injoryi  and  he  did  not  exerciae  aoeh 
eare,  and  therebj  contribnted  in  an/  degree  to  the  injary,  he  eonld 
not  recorer ;  but,  that  if  the  plaintiff  could  not  bj  the  exerdee  of 
ordinary  care,  hare  nvoided  the  injury,  the  want  of  raeh  care  en 
his  part  would  not  preclude  him  from  reeovery. 

.  Mcssn.  ^  Ge^rgf  T.  OampMl  and  /.  B4tikkwni  for  the  de- 
fcndanti,  requested  the  judge  to  inatruet  the  jury  aa  follows : 

1.  That  there  is  no  OTidence  that  the  plaintiff  was  placed  in  the 
Pennsylrania  hospital  by  the  defendants  or  their  sgentSi  and 
therefore,  in  estimatiug  the  damages,  if  any  are  recoterable,  the 
jury  cannot  include  any  injury  or  suffering  of  the  plabtiff,  caused 
by  any  disease  there  contracted* 

2.  That  there  is  no  etidence  that  the  injury  to  the  eyes  of  the 
plaintiff  was  caused  by,  connected  with,  or  consequent  upon,  any 
act  of  the  defendant,  and  the  jury  cannot  include  any  injury  or 
suffering  of  the  plaintiff  in  respect  thereto^  in  their  estimate  of 
damages,  if  any  are  reeorerable. 

8.  Thai  eten  if  the  jury  beliete  thai  the  serrants  of  the  defend* 
ants  were  guilty  of  eareleesness,  yet  if  the  plnintiff  was  also  him* 
self  negligent,  he  cannot  recover. 

4.  That  if  the  plaintiff  could  hare  atoidcd  the  collision  by  the* 
exercise  of  common  prudence  or  ordinary  care,  he  eannoi  recorer. 

5.  That  whenerer  the  relaiire  poaiiion  and  levels  of  n  railway 
and  cross-road  will  permit,  it  is  the  duty,  and  common  prudence  and 
ordinary  care  require  of  etory  person  baring  control  of  n  tehicle 
about  to  cross  the  track,  to  look  up  and  down  the  railway  before 
passing  upon  or  OTcr  it 

6.  That  when  the  position  and  grades  of  n  cross-road  and  rail* 
way  iraek  are  such,  thai  the  person  controlling  a  rehiele  about  to 
cross  the  latter,  can  see  an  approaching  train  a  sofBcieni  distance 
to  enable  him  to  stop  his  tehiele  before  reaching  the  track,  it 
is  his  duty,  and  he  is  required  in  the  exercise  of  ordinary  care 

**  eommon  prudence,  to  look  along  ike  line  of  the  railway  in 
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both  dir«cti<m8,  and  bimself  stop  to  pro  rent  a  ooUision,  and  if  ho 
OBiiti  to  do  fo^  ho  can  reeoTor  bo  daaagoa  for  an j  conscqitncca 
that  tta J  rotult  to  him  therofirott*  ^ 

7*  That  tho  placing  of  the  locomotiTC  and  grarel  train  npon  tho 
aonthcm  of  the  donUo  trackc,  owned  bj  tho  defendantt  below  tho 
oroMing  at  whidi  the  plaintiflT  waa  injnred,  waa  a  lawfal  bm  thereof 
bj  theni|  and  that  the  poaition  thereof  doea  not,  in  any  .respect, 
aflcet  the  duties  and  obligationt  of  anj  person  about  to  crooa  such 
double  track  road,  but  that  the  aame  renuin  aa  stated  in  the  fifth 
and  sixth  points ;  and  tho  fact,  that  tho  attention  of  anj  person 
•bout  to  cross  such  tracks  is  attracted  to  such  locomotire,  whether 
standing  on  tho  aiiyoining  track  or  in  motion,  will  not  excuse  him 
from  tho  obligation  to  stop,  t*  look  in  both  directions,  or  to  listen 
before  attempting  to  pass  orer  snch  double  track. 

Tho  charge  of  tho  court  was  delitered  bj 

TTooDWABD,  J. — ^This  is  an  action  in  which  the  plaintiff  claims 
damages  for  an  injurj  inflicted  npon  his  person  and  property  by  the 
aenrants  of  the  defendants.  It  is  in  proof^  that  at  tho  time  of  the 
ooenrrence  complained  of,  both  parties  were  prosecuting  their  ordi« 
•nry  and  lawful  occupations  on  these  btersectiag  highways.  Both 
had  the  right  to  pursue  these  highways,  but  this  right  was  to 
be  so  exercised  by  each  as  not  to  hurt  the  other ;  and  the  roads 
were  capable  of  being  so  used.  They  were  designed,  both  of  them, 
to  promote  the  public  contenienee  and  welfare,  and  if  they  cannot 
oo-cxist  harmlessly,  they  hare  failed  of  the  object  of  their  insti- 
tution, and  one  or  the  other  should  be  abated  as  a  common  nuisance. 

Tho  plaintiif  inrited  to  trard  the  open  street,  and  the  company 
authorised  by  law  to  run  cars  on  their  road,  could  not  injure  each 
other  if  both  were  careful ;  if  neither  was  regardleas  of  the  social 
duty  which  he  owed  the  other* 

The  fact  of  collision,  then^  prores  negligenco  in  somebody.  It 
may  be  the  negligenco  of  the  company;  tho  negligence  of  the 
plaintiif,  or  tho  mutual  negligence  of  both  parties. ,  The  jury  are 
to  determine  from  all  tho  evideBOe,  where  the  Begligence  attaches. 

The  plaintiff  can  recorer  only  for  the  negligence  of  the  company. 
If  his  injury  was  attribntoble  tn  my  d^gm  to  negligence  on  lUs 
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own  partt  he  it  not  entiUod  to  damAges.  Though  the  eompnnj's 
•gentfl  maj  hare  been  in  fault,  and  in  greatest  fault,  yet  if  the 
plaintiif  contribatcd  bjr  his  own  oarelesancss,  to  his  injury,  the  law 
will  not  adjust  the  balance  of  blame  between  then,  nor  award 
daniagee  to  either,  for  the  result  of  their  compound  negligence. 
Ererj  man  is  bound  to  take  reasonable  care  of  himsolf,  and  when 
he  seeks  redress  for  personal  injuriea,  he  must  ahow  that  he  has 
done  so. 

This  term  neffUffenee^  which  we  use  so  much,  must  be  clearly  de- 
fined to  the  jurj.  It  is  sometimes  defined  as  the  want  of  ordinarj 
care,  a  definition  which  stands  in  as  much  need  of  definition  as 
the  thing  itself.  Negligence  maj  be  described  as  the  want  of  that 
care  which  men  of  common  sense  and  common  prudence  ordinarily 
exercise  in  like  employments.  You  are  to  have  regard  to  the  busi- 
ness in  wliich  O'Brien  and  the  Railroad  Company  were  engaged 
when  the  accident  oceurred,  and  to  ask  yourselres  which  of  them 
omitted  that  degree  of  care  whidi  men  of  ordinary  pmdenoe  ezer- 
cit^e  when  engaged  in  similar  employments. 

First,  as  to  the  defendants ;  the  jury  will  consider  whether  the 
train  was  condvcted  as  a  prudent  man  would  have  conducted  it  in 
the  suburbs  of  a  groat  city.  Is  notice  usually  giren  of  the  pro- 
gress and  approach  of  trains  where  railroads  run  through  densely 
populated  districts,  and  cross  numerous  streets  ?  Did  the  defend- 
ants ring  and  whistle  7  Was  their  speed  reasonable,  all  things  con- 
sidered ?  These  are  questions  for  the  jury.  As  to  the  signals,  the 
evidence  is  conflicting.  The  engineer,  the  conductor,  a  passenger, 
and  ono  or  two  other  witnesses,  swear  that  the  bell  was  rung  froni 
the  time  they  left  the  depot,  and  the  engbeer  says  the  whistle  was 
sounded  when  the  peril  of  the  pTainttff  was  dbcororcd,  and  before 
the  collision  took  place.  Several  witnesses  produced  by  the  plain- 
tiflT,  testify  that  they  either  live  in  the  neighborhood,  or  happCDcd 
to  bo  there  at  the  time,  and  that  they  heard  neither  bcU  nor  whistle. 

Generally,  affirmative  evidence  Is  more  reliable  than  negatire. 
Signals  which  people  are  accustomed  to  hear,  are  often  disregarded 
when  actually  given,  and  it  is  more  probable  that  these  witnessca 
'^rc  misuken  who  say  they  did  not  hear  tho  bell,  thab  It  is  thnfe  Uie 
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eoginc«r  »  mistiiken,  whose  bastness  it  wis  to  ring  it.  Yet  it  ii 
ftrgucd,  with  whtt  force  the  jurj  will  laj,  that  tbe  engiDNr,  whoee 
dtttj  it  was  to  ring,  and  who  genorallj  did  so,  must  be  understood 
as  speaking  of  his  beliefi  founded  in  his  general  practice,  rather 
than  of  his  recollcetion  of  what  he  did  on  a  particular  dajr,  so  long 
past  aa  November,  1854. 

A  similar  discrcpancj  exists  in  the  evidenee  as  to  whether  an 
omnibus  intercepted  the  plaintiff's  view  up  the  road.  Ilis  witnesses 
locato  the  omnibus  between  him  and  the  approaching  train,  whilst 
th*  witnesses  on  the  part  of  the  defence,  deny  that  there  was  anj 
omnibus  there.  Now  the  driver  of  the  omnibus,  and  the  passenger 
who  was  in  it,  are  more  likely  to  be  correct  about  its  location,  than 
others,  "who,  though  situated  so  they  might  have  seen  it,  had  their 
attontion  directed  to  other  objects,  and  failed  to  notice  it.  As  to 
tho  speed  of  the  train,  the  evidence  proves  tbat  it  was  less  than 
twelve  miles  an  hour,  which  is  the  rate  allowed  by  the  ordinance  of 
the  district  of  Moyamensing,  and  it  is  argued  that  this  is  decisive 
on  this  point.  I  do  not  think  so.  The  rate  limited  by  the  ordi- 
nance is  to  be  considered,  but  the  question  of  negligence  does  not 
depend  on  municipal  ordinances,  but  on  the  general  experience  and 
obeen-atton  of  the  jury,  regard  being  had  to  all  the  cireumstancei 
of  tbe  case.  Tbe  velocity  of  the  train  may  have  been  within  the 
ordinance,  and  yet  in  the  sctual  condition  of  facts,  unreasonable 
and  imprudent.  In  other  circumstances,  a  speed  beyond  the  rate 
of  the  ordinaoee,  might  not  be  deemed  reckless.  The  jury  are  not 
to  disregard  the  rate  legalised  by  the  ordinance,  but  they  are  to 
decide,  iu  view  of  all  the  circumstances,  whether  the  train  was  con- 
ducted with  such  speed,  and  such  signals,  as  prudent  men  ordinarily 
employ  in  such  places.  If  they  find  that  it  was,  there  is  an  end  of 
tbe  ease,  for  in  that  manner  the  law  allows  the  company  to  use  their 
road«  And  an  iigury  that  results  from  a  lawful  and  prudent  exer* 
cise  of  their  rights,  must  be  referred  to  the  negligence  of  some 
other  party,  and  cannot  subject  them'  to  damages. 

Bat  if  the  jury  find  tbat  the  company  was  not  faultless,  that  they 
did  or  omitted  anything  that  would  eonstitute  negligence  as  I  have 
deincd  it,  tbe  next  inqviry  will  teUte  to  the  conduct  of  the 
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He  WM  a  etrter,  and  the  same  general  prbdplee  appi/  to  biu 
aa  to  the  defendants.  He  was  boond  to  pome  bis  bnsiness  with 
all  that  regard  to  the  safetj  of  himself  and  others^  which  pmdent 
men  oommonlj  employ  in  like  oeenpations.  Did  he  demean  him- 
self  in  that  manner  t  In  answer  to  the  6th  and  7th  pobts  on  the 
part  of  the  defendants,  I  iattmet  the  jury  that  a  carter,  or  any 
man  haTing  charge  of  a  team,  who  is  abont  to  cross  a  railroad  at 
grade  on  which  looomotifes  ran,  is  bound  to  stop  and  listen,  and 
look  in  both  directions,  before  he  permits  his  team  to  set  foot  withiM 
the  rails,  and  omission  to  do  so  is  negligenoe  on  his  part.  This  ndo 
of  law  is  demanded  b j  a  dae  regard  to  the  oafetj  of  life  and  pro> 
pertj,  both  his  own  and  that  which  is  passing  on  the  rulroad. 
From  the  oTidenco,  it  is  perfectlj  apparent  that  the  plain* 
tiflf  could  hare  seen  the  approaching  train  if  ho  had  looked. 
If  he  saw  it,  it  was  extreme  rashness  in  him  to  allow  his  lead  horso 
to  advance  so  far ;  and  if  ke  did  not  see  it,  it  mnst  hsTS  been  bo» 
cause  he  did  not  look. 

I  state  tho  general  rule,  but  whether  it  b  a|^cable  to  the  plain* 
tiif  in  tho  circumstances  which  surround  him,  is  for  the  juiy.  A 
few  yards  on  his  right,  some  witnwses  think  sofenty,  there  was  n 
grarcl  train,  with  a  locomotiTO  attached,  standing  oo  one  of  tho 
tracks,  and  liable  to  start  any  moment,  and  on  his  left,  acoording  to 
his  witnesses,  was  the  omnibus  in  close  proximity  to  the  crossing. 

Now,  for  these  circumstanees  the  plaintiff  was  in  nowise  respoa- 
etblc,  and  the  question  is,  whether  they  constituted  any  excuse  for 
his  not  looking  up  the  road.  Had  he  listened  he  oould  not  hoTO 
heard  the  bell  or  whistle,  for  u  we  are  now  contemplating  the  ease, 
it  must  be  presumed  they  were  not  sounded.  I  haTO  already  in* 
structed  the  jury,  that  if  they  beliete  these  signals  were  giten,  and 
the  speed  was  reasonable,  the  plaintiff  was  bound  to  take  notioo  of 
them.  If  the  jury  so  find,  they  will  not  reach  this  part  of  the  case, 
but  if  they  find  the  signals  were  not  gi?en,  and  are  thus  brought  to 
the  consideration  of  the  plaintiff  *s  oondnot,  he  mvstbo  regarded  aa 
subject  to  the  general  rule— bound  to  look  as  well  as  listen,  unless 
the  oircumstances,  to  which  t  hare  adTorted^  were  suflioionti  in  tho 
judgment  of  the  jitty*  to  ezenso  him*    It  is  afgned  thai  the  gim?et 
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train  waa  on  its  appropriate  track,  and  lawfollj  standing  vhero  it 
was.  Donbtless.  Bat  if  tho  compknj  so  engaged  the  plaintiff's 
attention  to  the  grarcl  train,  as  to  dirert  it  from  the  approaching 
paraengcr  train,  can  thcj  allege  that  his  fai1ar«  to  see  the  latter  was 
negligence  in  him  T  I  refer  this  ^nestioi^  to  the  jnrj.  If  the  jarj 
see  nothing  in  this  circumstance  to  excuse  the  plaintiff  for  not  look- 
ing ont  for  the  passenger  train  coming  at  its  cnstomarj  time,  then 
there  was  negligence  on  the  part  of  the  plaintiff,  and  he  cannot 
recover,  even  if  there  was  negligence  on  the  part  of  tho  companj. 
If,  howerer,  thej  think  the  general  rule  of  law  was  not  applicable 
to  him  in  his  peculiar  situation,  then  the  failure  of  the  engineer  to 
give  the  ucenstomed  signals  was  negligence  for  which  the  companj 
would  he  responsible,  and  the  plaintiff  is  entitled  to  have  hb  dam- 
ages assessed.  The  onlj  remaining  subject  to  whioh  I  may  address 
•  few  words,  is  the  measure  of  the  damages. 

The  damages,  if  atij,  should  he  merely  eompensatorj,  and  not 
▼indictire.  The  plaintiff  was  carried  to  the  hospital  to  hare  his 
Kroken  leg  cured,  and  there,  it  is  said,  he  contracted  ophthalmia,  bj 
reason  of  which  he  lost  the  sight  of  one  eye  altogether,  the  other 
being  also  much  impaired.  It  is  shown  that  there  was  no  such  dis- 
ease in  the  hospital,  and  the -plaintiff  has  failed  to  ahow  that  the 
injury  to  his  eyes  was  a  consequence  of  the  collision  on  the  rail- 
road. Damages  are  not,  therefore,  to  be  giren  him  on  neeount  of 
his  eyes,  but  for  the  horse  that  was  killed,  for  the  loss  of  his  time, 
and  for  the  expenses  attending  the  cure  of  his  fractured  limb,  he  is 
entitled  to  recover,  if  under  the  eridence,  and  on  the  principles  of 
law  that  have  been  explained,  the  jury  consider  him  entitled  to  thehr 
Terdiet. 

[The  judge  then  proceeded  to  notice  the  special  points  submitted 
by  counsel  on  eaeh  side,  and  declined  to  charge  as  requested  in  the 
fint  three  points  on  the  part  of  the  plaintiff,  botrepentsd  the  prin- 
ciples of  law  as  contained  in  the  foregoing  eharge. 

The  4th,  6th,  and  6th  points  of  the  plaintiff,  and  the  first  pnrt 
of  the  7th  point,  were  aiBrmed,  b«t  instead  of  the  latter  part  of  the 
7tli  point,  the  jury  were  referred  to  the  eharge. 
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The  dofendftiitt'  points  were  all  affimed  except  the  Tth,  which 
WM  antwered  with  a  modifieatioD,  at  in  the  charge.] 

Wherevpott  the  ooMsel  for  both  plaiatiff  and  defendante  excepted 
before  the  Tordicti  and  prayed  thai  the  charge  be  filed,  which  waa 
done. 

The  jnrj  lond  a  verdiei  for  defendanta. 


/•  iks  UmiUd  SUa$9  JHtiriH  OntH  for  ih*  AmtUm  IHttrioi  o/ 

Jfeir  Fork. 

» 

TBOlUe  LOTOH  «.  TBI  CTSAMBE  OBOBOB  LAW. 


fk«  ttoMiAl^  OMTf*  Law  eoatef  !■!•  Iht  p«H  tf  N«ir  Tork,  wm  tpokta  bf  » 
liecaNd  plWt,  wht  •Srrtd  bit  ttnrioM  m  Mwk  IsgAny  UctvMd  pHot,  vbiek 
f<er«t«d  I  h«  tbra  dtmaiM  »  oertaia  warn,  olalalag  to  b«  catitled  to  il 
tb«  pllotag*  lavs  Maetedlij  BteteaUtvU,  tad  UbeM  Ik*  akipt  M<  Itet  ht  kftd 
M  Uci^  Md  Itel  Iht  aklp  «M  Ml  lUblt. 


The  libel  alleges  that  on  the  12th  of  Jane,  1857,  the  libelant 
a  pilot,  dvly  licenaed  and  qnalified  according  to  the  laws  of  the 
State  of  New  Jersey  and  the  Sutntes  of  the  United  Sutes,  to 
pilot  ressels  io  and  from  the  port  of  New  York,  bj  waj  of  Saadj 
Hook;  that  being  then  on  board  the  piIot*boat  Tltoaas  H.  Smith, 
npoB  the  high  seas,  and  within  the  admiralt/  and  maritime  jorisdie- 
tion  of  this  eonrt,  abont  eight  miles  off  Bamcgat,  seeing  the  said 
steamship  George  Law  (sailing  nnder  a  register)  approaching,  draw* 
ing  thirteen  feet  of  water,  and  bonnd  to  the  port  of  New  York,  said 
steamship  not  having  been  before  thai  spoken  bj  a  licensed  pQot, 
he  immediatelj  spoke  said  steamship  and  offered  her  master  hia 
MTfioes  as  pilot,  to  pilot  said  steamship  into  the  port  of  New  York 
as  the  muter  of  said  steamship  might  direct,  which  offer  and  senricea 
aforeeaid  the  master  refosed,  and  that  therebj  the  libellant  beoamn 
entitled,  hj  law,  to  demand  and  receife  from  tbe  master  and  owner 
of  said  ship  the  snm  of  (89  85 ;  that  neither  the  master  nor  owner 
of  said  ship  has  paid  thai  snm,  bnt  il  jel  remains,  thoagh  oftem 
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demancled,  dao  and  impAid.  Wherefore  the  libelant  prayed  pro- 
cets  of  attachment  against  the  ehip,  fte.  The  owner  of  the  ship 
intenrened  in  the  ean^  and  filed  his  exceptire  allegatione  to  the 
libel :  1«  That  the  libel  and  the  mattera  therein  eet  forth  are  not 
tnffieient  in  law  to  oonetitnte  a  lien  npon  the  thip ;  2.  That  the  libel 
doei  net  state  any  eenrioe  rendered  to  the  ship,  which  oonatitntet  a 
lien;  and  3.  That  the  libel  claims  a  penalty,  and  that  the  claim  b 
not  within  the  jnrisdietion  of  the  oonrt. 

Mr.  Nudgttt^  for  libelant 

Blenrs.  Bebee^  Dtan^  and  DonoKtu^  for  claimants. 

The  opinion  of  the  conrt  was  dclirered  by 

BrttS,  J. — Congress  has  not  enacted  specific  regulntions  gorem- 
ing  the  snbjeet  of  pilotage^  into  or  ont  of  the  United  States. 

The  act  of  Avg.  7, 1789,  sec.  4,  proridcs  that  all  pilots  in  the 
bays,  inlets,  rirers,  harbors  and  ports  of  the  United  States,  shall 
«ontinne  to  be  regulated  m  conformity  with  the  existing  laws  of  the 
States  respectively  wherein  such  pilots  may  be,  or  with  such  lawa 
as  the  Statea  may  respectively  hereafter  enact  for  the  purpose,  until 
fkirther  IcgislatiTO  proTision  shall  be  made  by  Congress.  1  Stat*  a^ 
Large,  64. 

And  by  the  act  of  March  2, 1837,  it  is  declared  that  it  shall  and 
may  be  lawful  for  the  master  or  commander  of  any  ressel  coming 
into  or  going  out  of  any  port,  situate  upon  the  waters  which  are- 
the  boundary  between  two  States,  to  employ  pilots  duly  authorised' 
by  the  laws  of  either  of  the  States  bounded  on  said  waters,  to  pilot 
said  tessel  to  or  from  said  port,  any  law,  usage  or  custom  to  the 
contrary  notwithstanding.  6  Stat  at  Large,  158.  This  latter  act 
grew  out  of  the  difficulties  subsisting  at  this  port  between  pilots 
licensed  under  the  laws  of  this  State  and  New  Jersey. 

Li  this  case  the  libelant  was  a  pilot,  licensed  according  to  the 
laws  of  the  State  of  New  Jersey,  and  a  graro  question  might  per- 
haps arise  whether  his  prirOegos  and  rights  under  that  license  are 
to  be  determined  in  this  case  by  the  laws  of  that  State  or  thoee  of 
New  York,  as  the  libel  does  not  ater  that  the  right  he  sets  up  here 
if  giTMi  him  by  the  laws  of  both  States ;  but  the  decision  wiU  be 
S4 
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placed  ID  this  iotUnce  apon  other  oonnderationti  niH  thtt  point  will 
not  enter  into  the  judgment  rendered. 

It  wonld  Mem  mviiiost  that  Congresa,  in  the  enaetmenta  referred 
to,  contemplated  nothing  bejond  the  official  doing*  and  liabilitiea  of 
pilota  aa  avbjecta  of  regulntiona  bj  State  Inwii  which  were  to  be 
adopted  and  enforced  bj  the  anthoritj  of  the  federal  goTemment. 
It  ia  declared  that  ^  all  jnioU  in  the  porta  of  the  United  Statea  ahall 
continue  to  bo  regnlated  in  conformity  with  the  eziating  laws  of  the 
States,  respectirelyi  wherein  svch  pilots  shall  be."  Pilots,  aa  public 
officers,  and  the  acta  of  pilots,  are  proTisionallj  admitted  to  be 
governed  bj  the  regulations  of  State  laws  until  Gongresa  shall  itaelf 
legislate  further  upon  the  matter.  Subsidiary  proYkions  in  State 
laws,  which  tend  to  the  adrantago  of  pilots  in  the  enjoyment  of 
their  offices,  would  not  seem  to  be  neoessarilj  regulations  of  the 
offices  themselres,  or  of  the  incumbents  of  the  offioca ;  they  might 
rather,  as  they  purport  to  be  in  the  laws  of  the  State  in  questtoDy 
(Act  of  April  8,  1857,  and  of  Feb.  19, 1819,  (20,)  mulcto  and 
penalties  inflicted  upon  third  parties,  for  aots  or  emiasions  in  dero- 
gation of  the  policy  of  the  laws  themsolres. 

This  point  has  been  ably  discussed,  in  some  of  its  bearinga,  in 
Coolftf  Ts.  Tfi$  Board  qf  WanUm  ^  the  Port  of  PkiUutolpkia^ 
12  How.  209,  and  decided  by  a  olosely  dirided  eonrt,  in  ao  far  aa 
to  determine  that  the  State  laws  goreming  pilots  are  laws  regulatiQg 
navigation  and  not  commerce.  The  act  of  Congress  of  1781,  there- 
fore, constitutes  such  State  laws  laws  of  the  United  Statea  to  that 
effect,  and  also  aa  such,  no  doubt,  supplies  them  the  force  and  rema* 
dies  applicable  to  statutes  of  the  United  Statea,  in  declaring  and 
securing  the  right  to  pilotage  fees  when  pilotage  aerrice,  offered  aa 
prorided  in  thia  act,  is  refused.  On  that  acceptation  the  statute 
of  a  Sute,  subjecting  the  ownera  of  teasels  to  half  pilotage  fcea  or 
other  penalty  for  refusing  to  employ  pilots  to  navigate  their  Teasels, 
is  no  infringement  of  the  Constitution  of  the  United  States,  and  oaaj 
be  enforced  by  suits  in  the  State  eourts,  and  probably  in  the  federal 
•courts  also.  But  the  Supreme  Court  haa  nowhere  determined  the 
method  of  prooedure  by  which  the  statutory  r^^ulation  may  be 
enforced,  and,  accordingly,  the  forma  of  proceoa  authorised  in  the 
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Uniteil  States  courts  most  be  used,  and  those  peculiar  to  the  State 
judicatories.  1  FainOy  62(L  The  rule  of  dedsioii,  in  many  coses 
of  JorisdicttoBy  is  dented  hy  the  national  tribunals  from  State  laws, 
but  the  law  of  practice  in  the  United  States  courts  is  universall j 
dependent  upon  the  authority  of  federal  enactment  or  usages*  The 
adoption  of  a  general  principle  of  law  from  the  State  code  or  its 
customs,  never  carries  with  it  into  the  United  States  jurisprudence 
the  remedies  or  processes  through  which  it  was  there  sanctioneil 
and  executed.  11  Peters,  175  ;  14  id.  67 ;  10  M'heat.  1.  If, 
then,  thero  is  in  the  State  law  a  provision  making  such  reward  to 
pilots  a  charge  upon  the  vessels,  when  masters  or  owners  refused 
pilotage  serrice,  it  would  not  follow  that  the  remedy  againkt  the 
vessel  would  attend  the  execution  of  the  law  in  the  federal  courts. 

The  allowance  made  by  the  State  law  Is  not  the  pHotagg^it  is 
a  remuneration  exacted  from  masters  and  owners  of  vessels  personally, 
because  pilotage  service  is  refused  by  them,  and  in  that  way  the 
reward  the  officer  would  be  entitled  to  as  compensation  for  his  pre> 
paring  and  offering  himself  to  the  performance  of  this  duty  is  with- 
held, and  thus  a  provision  of  law  highly  important  to  the  public 
interests  of  trade  and  narigation  is  frustrated.  It  is  not  necessary 
to  consider  whether  it  be  competent  for  the  Legislature  to  impoM  this 
charge  as  a  lion  on  vessels.  It  is  not  made  such  by  positive  law,  and 
it  docs  not  bccomo  such  by  the  marine  law.  The  decision  of  the 
Supreme  Court,  before  referred  to,  (12  IIow.  109,)  rests  upon  the 
doctrine  that  the  State  laws  are  regulations  of  the  subject  of  pilotage 
and  of  the  owners  and  masters  of  vessels  in  their  transactions  in 
relation  to  pilotage,  and  is  nowhere  referred  to  as  aflfectiDg  the  vessels 
in  rem.  The  liability  of  the  masters  and  owners  to  this  mulct  for 
a  personal  delinquency  Would  no  way  impose  a  pliability  upon  the 
vessel  to  satisfy  their  obligation ;  and  as  the  law  does  not  impose 
the  obligation  on  the  ship,  no  action  can  be  maintained  in  rem  to 
cover  the  demand. 

Besides,  this  libel  is  in  penonam,  only.  It  does  not  charge  a 
liability  of  the  ship  to  the  claim,  and  although  it  prays  process  and 
n  decree  against  her  therefor,  there  is  no  averment  of  a  lien  which 
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would  Mititle  tbt  UImImI  to  tako  »  doereo  ia  eondomBatioB  of  llio 
•liip. 

Tbo  oieepliTo  tUegstioM  to  tlio  raffioienej  of  tho  libol  uid  tb« 
right  of  Mtion  oguntt  tho  thip  npon  tho  aTonnoiitt  of  tho  ItM  aro, 
thorefgroi  ftUoired»  aad  tht  liM  ii  ditmiwod,  with  ootti. 


In  ths  DiOriet  Omi  ^fPKOaddpiuu 
wiLfoir  m,  snwAKT. 


1.  Aa  tutborl^  delegated  to  ■«  attwatjr  tnm  tkn$  Uaalm,  haTiag  a  power 
eoQpled  with  aa  lalertil,  aad  froai  Uie  eurrlTete  aad  earrlror  ef  Ikeai  lo  eell  aad 
ooBtey  bade,  le  aet  revoked  I7  the  deatk  of  one  of  the  traottoe. 

1  Saoh  dolcgeUoa  belaf  jolat  oad  oorerol,  tko  attoroej  b  laeoitod  wllh  tko  Ml 
powort  of  the  earrivteg  Uaelm^  eo  ao  to  paei  both  tha  biaeiebl  tad  Iba  bgtl 


I.  A  power  vhiok  iaolad«  a  IMaia  tolereet  b  tfNiaal  to  paoi  a  oabae^aoally 

aoqalted  title. 

Tho  material  facta  of  thia  caae  wore  aa  followa : 

B7  aa  ante-onptial  aetUement  made  in  Englaadi  in  April,  1848, 
certain  real  eatato,  aitiiate  in  Pennajl? aaia,  belonging  to  a  feme 
aole,  was  granted,  releaaed,  aad  confirmed'  unto  three  traatees  re- 
aiding  in  England,  and  to  their  heire,  to  hold  to  them  and  their 
heira  and  asaigna  in  traat  for  rariona  pnrpoaea,  and  imUr  mUa  that 
the  tmateea  '*or  the  anrriTora  or  farrivor  of  them,  or  tho  hura  of 
aueh  aorriTor,  their  or  hia  aaaigna,  or  other  the  troateea  or  tnutee 
for  the  time  bebg,"  &o.|  ahonld  eell  and  diapoee  of  the  real  oatato 
thereby  releaaed  and  assored  upon  foe  farm  or  ground  rents,  or 
othorwiae.  And  for  eifecting  aalea,  to  ezecnte  aach  powers  of 
attomej  and  other  powera,  aathoritiea,  deeda,  &c^  aa  to  tlio  tnis- 
teea  or  troatee  for  the  time  being  ahould  appear  adnaahla  or  expo* 
dient,  with  a  right  to  all  parehaaera  apon  fee  farm  or  groand  raats, 
of  radeemiag  aad  eztiagaiahiag  aaoh  gcovad  rents  apon  tsraa  lo 
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h%  fixed :  with  tlie  proTwo  that  it  thodd  be  lawful  for  th«  tnnteea 
or  tnutM  for  tho  timo  being,  from  ttme  to  ttme  to  appoint  ^meh 
pcraon  or  persont  at  shall  hj  tho  trvftcea  or  traiteo  for  tho  time 
bemg  bo  nominated  in  that  behalf  to  bo  tho  attomoji  or  attotncj^ 
agent  or  agentii  reoeiTer  or  reeetTony  manager  or  managen  of 
them  the  said  tmeteee  or  tnutee  for  tho  time  being,  of  theee  pro- 
tents  to  aet  and  assist  in  and  abont  tho  exeention  and  performance 
of  the  several  tmstSi  powers,  and  proTisions  in  these  presents  oon- 
tained,"  &o.  kCf  *'and  to  delegate  and- giro  to  soeh  attorney  or 
attorneys,  and  to  his  or  their  tubstitoto  or  snbstitateSy  all  soeh 
powers,  discretion^  and  aathorities,  to  tho  moot  foil  and  ample  ex- 
tent, and  of  tho  most  full  and  ample  natare  in  and  abont  or  in 
relation  to  tho  premises,  and  the  selling,  leasing,  and  managing  tho 
same,"  &e.  kc^  with  power  likewise  to  the  trattees  or  trasteo  for 
the  time  being,  to  lOToke  any  sneh  appointment,  and  to  exereiso 
tho  same  power  of  appointing  attorneys,  fte*  from  time  to  time 
totieo  qnoties  during  tho  eontinnanoo  of  tho  tnst 

By  a  letter  of  attorney,  the  tmstees,  in  the  month  of  Jane  of  the 
same  year  (1843),  in  pnrsnance,  exercise,  and  exeention  of  all  tho 
powers,  trusts  and  aathorities  declared  and  set  forth  in  the  marriage 
settlement,  oonstitated  and  appomtod  0.  C,  of  tho  City  of  Phila> 
delphia,  tho  attorn^  for  them,  ''and  tho  sorrirors  and  sorfivor  of 
them  and  in  their  and  orery  or  any  of  their  names  or  name  inter 
iHia  to  sell  and  conrey  the  said  lands  in  oonsideration  of  the  reser- 
Tation  of  an  annual  ground  rent,  with  or  without  a  clause  for  the 
extinguishment  of  such  rent  by  the  payment  of  a  stipulated  sum  of 
money,  and  upon  tho  payment  of  such  sum  to  execute  a  sufiictent 
release  of  the  same. 

In  1S53,  tho  three  trustees  by  their  attorney  0. 0«  sold  and  con* 
Toyed  a  large  lot  of  ground,  reserring  to  themseWes  and  tho  sui^ 
Tirors  and  surfiror  of  them,  and  the  heirs  and  assigns  of  the 
surviror,  as  the  consideration  therefor,  an'  annual  ground  rent  with 
a  clause  for  the  extmguishment  thereof  at  any  time  upon  the  pay^ 
stent  of  a  given  sum. 

One  of  tho  three  trustees  died  in  1855,  leaving  tho  remaining  two 
aa  tho  surririi^  tiusteu  under  tho  aforementioned  atairiafe  settle 


374  WILSOir  ti.  8TEWABT. 

mcnt  No  reroofttioii  or  r«n#wftl  of  G.  0.'s  Mthoritj  wm  after* 
wardf  Biftdo  bj  the  •orrmng  tnntees,  tnd  tke  pvrohaser  sdMe- 
queiiUy,  to  wit,  in  1867,  ptid  the  stipukted  aaoiuit  to  G«  G«  for 
the  eztingniihme&t  of  the  rent,  ead  reeeifed  £fobi  him,  m  the 
attorn^  of  the  two  Munrinng  tnuteee,  a  deed  releanng  mud  extia* 
gttishing  the  rent. 

The  question  tnbmitted  for  the  deeieioii  of  the  eovt  vae,  whether 
under  the  powen  and  authoritiee  oontained  in  the  marriage  settle- 
ment, the  release  and  extingniehment  of  the  grooid  rent  by  G*  0., 
M  the  attomej  of  the  snnriring  traeteee,  was  effeetnal  or  not  ? 

C%apman  BiddUf  for  pbintiff 
Walnf  for  defendant 

Shabswood,  p.  J.— The  main  qnettion  preeonted  apon  this  esse 
stated,  appears  to  he  whether  a  power  to  sell  lands  ezeentcd  bj 
tnutees  vnder  a  marriage  settlement  is  revoked  bj  the  death  of  one 
of  them  ?  Bj  the  deed,  the  estate  is  ooateyed  to  and  vested  in  the 
trustees  in  fee  simple  as  joint-tenants.  Upon  the  death  of  one,  the 
estate  survived.  The  power  of  attomej  eonstitates  G.  C.  their 
attomej  for  them,  **  and  eaeh  and  everj  or  an j  one  or  more  of 
them,*'  and  expressly  provides  for  the  ease  of  smrvivorship  **  for 
them  (the  said  tmstees)  and  the  sorvivors  or  survivor  of  them,  and 
in  their  and  every  or  any  of  their  names  or  name"  inte^  alia  to 
sell  and  eonvey,  1(0.  If  indeed  the  death  of  one  abeoktely  revokes 
the  power  as  to  all,  then  it  would  matter  not  what  words  were 
inserted  in  the  power;  the  revocation  would  operate  on  these  words 
as  well  as  the  others;  the  power  would  cease  and  be  void.  But 
suppoebg  the  death  of  one  to  revoke  the  power  as  to  him,  is  there 
any  principle  or  authority  to  compel  us  to  hold  that  it  is  also  tjpee 
facto  revoked  as  to  the  others,  and  if  it  is  not  that,  it  cannot  ope- 
rate to  affect  the  entire  estate  now  vested  in  the  survivors. 

The  uniform  language  of  the  books  is,  that  Joint-tenants  hol<l  ptr 
mjf  tt  p$r  UmL'  During  the  time  they  hold  jointly,  neither  of  ihem 
has  an  estate  in  any  particular  part  The  survivor  cUimetlt  the 
land  from  the  first  feoffor,  and  not  by  his  companion.  The  survif- 
ing  feoffee  may  plead  n  feoffment  to  himself  without  any  mention  of 


WILSON  «c  STEWART.  875 

his  joint  feofiec.    Co.  Litt.  185  a.    Henee  the  mazioi  Jn9  occrrf- 
0endi  prfrfertur  oneribn$. 

It  i9«  howercr,  true,  that  etch  jointtcniint  hath  but  a  right  to  a 
moietj  to  enfeoff,  gi?o  or  demise.  Ahhottgh,  at  wo  have  eeen,  the 
sarririDg  joint>tenant  maj  plead  the  original  feoffment  to  hare  been 
made  to  him  alone,  jet  if  tiro  joint-tenants  make  a  feoffment,  and 
one  die,  tho  feoffee  cannot  plead  it  as  the  feoffment  of  t)ie  svrTiYor. 
becaose  each  of  them  gave  bnt  his  port.  If  two  joint-tenants  he  of 
eertaln  lands,  and  the  one  of  them  by  deed  indented,  bargsineth 
and  selleth  the  lands,  and  the  other  joint-tenant  dieth,  and  then  the 
deed  it  enrolled,  there  shall  pass  nothing  hot  the  motetj  which  the 
bargainor  had  at  tho  time  of  the  bargain.  Co.  Litt.  186  a.  If  one 
joint-tenant  make  a  deed  of  the  whole,  doubtless  as  against  his  com- 
panion, and  his  heirs  or  assigns,  nothing  passes  bat  his  shaie ;  jet 
there  is  no  reason  whj  as  ngainst  himself  it  shonld  not  operate  ss 
an  estoppel,  if  he  subseqnentlj  acquires  bj  descent  or  othenriso 
the  share  of  his  companion.  Tho  eonvejance  operates  as  a  sever- 
ance and  pats  an  end  to  tho  joint-tcnancj.  It  has  accordinglj 
been  decided  bj  the  Supreme  Court  of  Massachusetts,  that  though 
a  conrejance  bj  one  joint-tenant  or  tenant  in  common  of  a  part  of 
the  land  described  bj  metes  and  bounds  is  ineffectual  against  his 
co-tenant,  it  avails  against  the  grantor  bj  estoppel.  Varnum  vs. 
Abhotf  12  Mass.  474. 

It  might,  perhaps,  bo  a  question  whether  a  power  bj  the  joint- 
tenants  would  not  be  confined  to  their  respective  interests  which 
they  had  at  the  time  of  the  power.  But  when  thej  expre sslj  sti- 
pulate that  the  power  shall  include  a  future  interest,  it  is  in  fact 
reduced  to  the  question  whether  when  a  man  creates  a  power  to  sell 
an  cetate  to  which  he  had  at  the  time  no  title,  it  can  be  effectual  to 
pass  a  title  which  ho  subsequent! j  acquires?  Or  whether  a  man 
maj  by  express  words  give  a  power  to  sell  land  to  be  thereafter 
acquired  bj  him  T  There  seems  no  reason  to  doubt  th^  soundness 
of  an  affirmative  answer  to  both  these  propositions. 

In  Gladwin  vi.  iSSro^  Dames,  63,  where  a  joint  bond  having 
been  giren  and  a  warrant  of  attomej  to  enter  judgment  against 
tfiff,  though  executed  bj  the  (leo,  the  plaintiff  had  leave  upon  the 
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oomroon  tlBdATii  to  enler  judgment  agtintt  the  torvxTor.  itaur  ts. 
ildlfriM,  7  TftQBt  468»  whieh  ftppoftn  to  bo  the  Mme  ease,  roc«Ted 
a  difforont  dotormiiiftUoii ;  tbere^  howoTor,  tlio  wordi  of  ibo  power 
were  peealitr,  ••  thej  were  else,  ia  <7m  ti.  Xoim,  16  East,  592,  aAd 
narr%$  ti.  Wmia^  1  ChiU7/822.  The  gmo  of  Clerk  ts.  Lauru^  1 
IIorlstOBO  k  Nomoa  ExeL  Bop.  452,'  is  a  ease  in  irhicfa  this  point 
might  have  beeo  made^  and  woold  hare  decided  the  ooDtroTony,  it 
being  a  ease  of  roooipi  bj  an  attorney  oonstituted  by  two  trustees 
after  the  death  of  one  of  them,  bnt  the  question  was  not  raised  bj 
oourt  or  ooonseL 

I  haro  eonsidered  the  queetion  thus  far  as  though  the  trustees 
were  joint-tenants  footed  with  both  the  legal  and  equitable  eetate. 
It  is  material  to  obserre  that  there  are  powers  of  sale  in  the  deed 
of  trust  which  operate  on  the  benefioial  interest.  l%is  power  is 
Tested  in  the  tnistees  **  or  the  surriTors  or  surriTor  of  them,  or  the 
heirs  of  soeh  sanriTor,  their  or  his  assigns  or  other  the  trustees  or 
trustee  for  the  time  being,'*  and  ezpresi  power  is  subsequently 
giren  ^  to  the  trustees  or  trustee  for  the  time  being"  to  delegate  to 
an  attorney  all  their  powers.  As  therefore  tho  delegation  by  the 
trusteee  wu  joint  and  soToral,  there  seems  no  more  reaison  to  doubt 
that  the  attorney  wu  infested  with  the  full  powers  of  the  surrifor, 
so  as  to  pass  the  benefioial  eetate,  than  that  he  continued  notwith- 
standing the  death  of  one  of  the  trustees  the  attorney  of  the  sm> 
fif ors  so  as  to  be  able  to  conf ey  the  legal  eetate.  When  we  look 
at  the  whole  scope  of  the  deed  of  settlement,  It  appears  Cf  ident  that 
it  was  the  intention  of  the  partiee  that  the  attorney  thus  to  be  con- 
stituted for  the  sale  and  management  of  estates  situated  at  a  great 
distance  from  the  residence  of  the  trustees,  should  conUnue  the 
attorney  of  the  trustees  for  the  time  being,  notwithstanding  the 
death  of  one  or  more  of  them ;  and  tjiers  is  no  prinoiple  or  rule  of 
law  to  pref  ent  that  intention  from  bttpg  carried  into  effect. 

Jndgnont  for  plaintiff  for  91»500.  ' 

•  ThU  eMt,  dMidtd  la  tk«  CmK  ^f  Exehtqtitr,  mi  rcMortd  b/  tpptal  p^  tiM 
Eiehtqvtr  Cbtmbtr*  (8m  2  H«flitoM  k  K«rau*ft  Baak  B«pt.  100.)  vlMrt  li  «m 
ImU  tlMl  thtrt  \M  Ml  %tta  tajr  nmmtim  of  the  MMlMlty  givfi  l»  tht  att«ntj. 


In  th4  Supnme  Court  rf  Ptnntyhania. 

BATUOMD  rt.  MIDDLETDM  k  CO.— SATMONO  ••.  O.  W.  HIDpUTOJI. 

I.  When  an  iMtranifBt  wu  dratra  wiltioat  eoatelaisf  '■  ('■  ^^7  ^  ***>*'  ww^ 
of  wfotUbailjr,  but  on  th«  fae*  af  tk«  B»to  «■■  tk«  plutM  '"pATaM*  wmA  atfo- 
liabla  at  lb«  Kcnvlagtoa  Bank.**  Il  la  mC  t  atcotiaUa  mU  aaltN  U  ia  diMowt«4 
•t  tbabaak  wktrt  vada  pajabla. 

%  Tba  eootraei  af  aaUonenent  eoaaidcrtd. 

Error  to  Nbi  Priu,  PhiUdcIphiA. 

The  opinion  of  tho  court  was  delivered  bj 

Porter,  J.— So  commonlj  arc  the  terms  "or  order,"  •*or  bearer," 
employed  in  commercial  instnimeQte,  that  ire  are  apt  to  snppote 
-them  essential  to  negotiabilitj.  It  is  otherwise.  Words  are  but 
the  signs ;  thought  is  chicflj  ralaable ;  and  when,  for  a  snflSctent 
consideration,  the  minds  of  tho  parties  hare  concurred  in  on  agree- 
ment, that  is  a  contract,  and  it  most  be  executed  as  thej  intended, 
■Diets  forbidden  by  Isw.  ''Order"  or  ''bearer"  are  conTentcnt 
and  expressire,  but  clearlj  not  the  onlj  words  which  will  communi- 
cate the  qualitj  of  ncgotiabilitj.  "Some  equivalent  words  should 
be  used."  Story  on  Bills,  sect  60.  "  AYords  in  a  bill,  from  which 
it  can  bo  inferred  that  the  person  making  it,  or  any  other  party  to 
it,  intended  it  to  be  negotiable,  will  give  it  a  transferable  quality 
against  that  person."  United  StaUi  ts.  Whitc^  2  Ilill,  59.  The 
eoncestion,  therefore,  may  be  made,  that  if  the  makers  of  this  note, 
having  omitted  the  usual  words  to  express  negotiability,  had  said, 
"  this  note  is  and  shall  be  negotiable,"  it  would  have  been  negotia- 
ble. Bat  in  other  respects  the  instrument  is  peculiar.  Created 
here,  it  is  foreign  in  form  and  appearance.  The  terms  "  or  order," 
are  not  only  omitted,  but  unusual  words  inserted  in  singular  eollo- 
oation.  It  is  not  negotiable ;  nor  negotiable  and  payable,  so  as  to 
enable  na  to  receive  the  first  term  in  its  general  sense,  and  to  limit 
the  latter  to  the  place  it  mentions ;  but  tho  language  is  "  payable 
and  negotiable,"  thus  inverting  the  natural  order,  and  presenting 
the  idcA  of  payment  first  and  transfer  last,  and  compelling  us  to 
read  it  payable  at,  and  negotiable  at  tho  Kensington  Bank.  Doef 
it  mean  ncgotiablr  thore,  to  the  exclusion  of  every  other  place  ?   < 
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does  it  mean  pAjritblo  there,  but  negotiable  generallj  T  When  the 
qualitj  of  negotiability  has  once  been  impreMed  on  a  note  to  anj 
extent,  shall  it  remain  there  daring  the  whole  life  of  the  instrument  ? 
For  the  solution  of  these  questions  we  must  go  elsewhere  than 
in  PcnnsjlTania.  Our  own  books  gire  ns  no  help,  for  the/  contain 
no  such  case. 

MandevilU  ts.  Union  Bank  qf  Qtwgdl^wn^  9  Cranch  9,  affords 
but  little  assistance,  for  there  the  note  contained  the  words  **  or 
order,"  snd  ended  thus,  **  negotiable  at  the  Union  Bank  of  George- 
town ;  payable  at  the  Bank  of  Potomae.'*  In  accordance  with  the 
arrangement  it  expressed,  the  note  was  actually  discounted  by  the 
former  bank,  and  afterwards  sued  upon ;  and  Chief  Justice  Marshall 
well  held  that,  under  such  circumstances,  ''  it  would  be  a  fraud  on 
the  bank  to  set  up  off-sets  against  this  note,  in  consequence  of  any 
transactions  between  the  parties."  We  must  go  to  those  States 
where  the  statute  of  8d  and  4th  Anne  has  not  been  adopted,  and 
where,  for  their  own  protection,  the  charters  of  banks  embody 
special  clauses,  cutting  off  defences  against  notes  which  contain  the 
prescribed  phraseology.  The  leading  cases  are  Staff  tb,  AHder9anf 
1  A.  E.  Marshall,  640 ;  Bett  ts.  Morekead^  8  A.  K.  Marshall, 
15S ;  JofUi  vs.  Woodf  8  A.  K«  Marshall,  162.  A  critical  examina- 
tion of  these  cases  will  justify  three  conclusions :  1.  Although  the 
object  of  the  statute  is  not  to  restrict  the  negotiability  of  the  inatni- 
mcnt,  but  to  enlarge  it,  this  is  done  only  for  the  special  purpose  of 
enabling  the  bank  which  discounts  the  note,  to  do  it  with  immunity 
from  the  consequences  of  any  taint  which  attached  to  its  origin. 
2.  Once  elevated  to  the  grade  of  a  negotiable  paper  by  the  act  of 
the  bank,  the  note  never,  during  its  life,  loses  that  rank.  It  would 
be  unjust  if  it  did,  for  the  bank  ought  to  be  allowed  to  part  with 
the  obligation  as  it  received  it.  When,  therefore,  in  BM  vs.  More- 
heady  the  original  holder  had  taken  the  note  up,  and  in  no  sense 
deduced  title  from  the  bank,  he  held  it  as  a  foreign  bill,  discharged 
of  all  equities  originating  at  its  creation.  8.  A  note  drawn  in  this 
form  docs  not  become  negotiable  unless  actually  discounted  by  the 
bank  designated  in  the  instrument.  An  offer  for  discount  at  that 
bank  is  a  condition  precedent  to  all  negotiability.  lu  negotiable 
^ifo  commences  when  the  bank  becomes  iu  owner.    If  rejected  there. 
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it  ftiokt  to  the  lerd  of  a  eommon  ehoM  in  aetion.  0«r  tister  Btatet, 
Indiana  atad  Missovri,  rejoice  in  nmilar  etatotos  and  interpretations. 
Indiana  Statntea,  1831,  page  405 ;  Tueher  m.  Tipton^  4  Blackford, 
629 ;  RoYised  Code  of  Mistonri,  1835,  page  104 ;  Btattjf  Tt.  An^ 
d€r$ony  5  Miuoori  Rep.  447. 

A  fact,  if  not  a  principle,  bu  been  dereloped  by  tbii  research. 
Bjr  no  judicial  decision  has  paper  of  this  character  been  held  nego* 
tiablc,  unless  actnallj  discounted  at  the  designated  place.  The 
present  note  iras  not  discounted  thero  or  elsewhere.  The  eontin* 
gencj  contemplated  bj  the  parties  to  the  contract,  which,  according ' 
to  the  Kentucky  decisions,  was  to  evoke  its  vital  powers,  did  not 
happen.  We  are  then  to  lay  aside  the  decisions,  and  look  at  the 
note  onlj.  It  is  a  lawful  instrument.  Its  terms  are  clesr.  The 
parties  meant  what  they  wrote,  and  fell  into  no  ambiguity.  They 
lAade  it  in  their  own  way,  and  made  it  with  their  eyes  open.  They 
agreed  that  it  should  be  negotiable  at  one  place  only.  It  is  to  be 
payable  and  negotiab^t  ^t  the  same  place.  Throwing  OTerboard 
the  superfluous  term  **  payable/*  as  not  necessary  to  its  Tslidity  or 
assignability,  wo  have  a  commercial  instrument  which  first  omits 
tho  ordinary  words  to  express  negotiability,  and  then  sets  out  on  its 
face  an  equTalont  term,  and  finally  restrains  the  eficct  of  that  term 
to  one  place.  The  designation  of  that  place  is,  on  a  well  known 
legal  maiim,  the  exclusion  of  every  other  place.  A  contract  to  go 
to  the  Kensington  Bank,  is  a  precise  and  definite  contract.  The 
mind  grasps  it  easUy  and  naturally.  It  is  as  readily  understood  as 
in  a  marine  policy,  the  designation  of  the  termination  of  the  voyage. 
.Why  it  was  necessary  to  go  to  that  particular  bank,  we  need  not 
inquire;  the  parties  so  wrote  it,  and  that  is  enough.  The  same 
question  might  arise  over  the  term  "  payable."  In  its  relation  to  the 
bank,  that  term  is  all  important ;  the  holder  demanded,  and  must 
have  demanded,  payment  on  that  spot,  and  no  other.  The  duty  of 
payment  connected  itself  inseparably  with  that  place.  There  is  no 
reason  for  a  different  construction  of  the  other  term,  which  stands 
in  inch  close  juxtaposition.  The  moving  cause  for  making  it  an 
essential  element  of  the  contract,  that  payment  should  be  demanded 
at  one  place,  may  have  been  no  stronger  than  for  providing  that  it 
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•Iiottld  be  negotiated  st  s  partieuUr  pltce.  Tbe  amken  dmj  have 
lud  a  epecial  credit  there,  or  bave  deaired  to  ftToid  the  injarj  of 
indiscriminate  offera  of  aale  to  other  Irafficken  in  aach  eommoditiea. 
Bo  the  cftoae  what  it  maj,  one  place  onlj,  out  of  all  other  placea, 
was  aclocted  and  written  down.  Wo  cannot  atrike  out  thia  davae, 
nor  clothe  it  with  an  oppoaite  meaning.  Thia  would  be  to  create  a 
contract,  not  interpret  it.  When  commercial  paper  haa  been  made 
negotiable,  the  law  gnarda  it  with  a  footcring  hand,  bnt  it  makes  no 
cfTort  to  render  negotiable  thai  which  the  partiea  have  failed  to 
make  ao.  If  the  contract  had  been  complied  with  by  procoripg  a 
discount  at  the  Kensington  Dank,  it  ia  nnneceaaery  to  decide  on 
the  eflfect  of  that  act.  The  qneation  propounded  on  the  record  ia 
BuflScientlj  anawered  by  holding  that  the  plaintiib  in  the  first  suit 
could  not,  in  their  own  names,  ano  the  makera. 

The  action  againat  the  endorser  requires  further  discnaaion.  To 
a  certain  extent,  a  contract  of  endoraemcnt  depends  on  the  terms  of 
the  original  obb'gation.  In  the  figurative  language  of  the  court,  in 
Pnturton  T8.  P^ndetler^  6  W.  ft  8.  227,  it  *<ia  a  parasite,  which, 
liko  the  chameleon,  takes  the  huo  of  the  thing  with  which  it  is  con* 
nected."  Writing  the  name  of  the  obligee  on  the  back  of  a  bond  is 
nothing.  Even  the  endorsement  of  a  certificate  of  deposit,  payable 
to  order,  will  not  charge  the  endorser.  PaiUnon  tb.  Pcindexter»  The 
endorsement  of  a  negotiable  note,  however^  is  both  a  qualified  guar- 
antj  of  payment,  and  a  tranafer  of  title.  The  liability  incurred  by 
tho  endoraemcnt  of  a  note  not  negotiable,  haa  been  the  anbject  of 
much  diacussion.  In  South  Carolina,  tho  plain  and  aimple  course 
has  been  taken  of  pronouncing  unqualifiedly  againat  the  liability  of 
auch  an  endorser,  in  any  CTcnt.  Win$oH  va.  MuUen^  t  M*Cord, 
23G  *,  Benton  ts.  GibMn^  1  Hill,  66 ;  PraU  tb.  2%emaa,  2  Hill, 
654.  In  other  Statea  tho  queation  hu  been  inTolved  in  perplexity. 
When  it  came  up  for  full  discussion  in  PennsylTania,  in  Leidy  vs. 
Tammany^  0  Watta,  858,  Judge  Kennedy,  following  to  some  extent 
the  lead  of  the  Bank  vs.  Barrur^^  1  Tates,  860,  held  that  such  an 
endorsement  might  be  treated  u  the  drawing  of  a  now  bill,  and  in 
thb  he  is  sustained  by  PUnley  vs.  Wettlejff  2  Binghaifi's  New 
Cases,  240,  and  QwinneU  va.  Herh^ri^  6  Adolph.  k  SUia,  486.    If 
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the  learned  judge  htd  not  laid  tlwt  rach  mi  endonement  wu  the 
making  of  a  new  note,  he  woold  hare  avoided  some  eonfaaioDi  for 
the  responstbilittes  of  the  maker  of  a  note  and  the  drawer  of  a  hill 
are  Terj  diMimilari  and  rach  an  endorser  can  stand  in  hat  one  cate* 
gory  or  the  other.  Burme$t€r  tb.  Hog^rt^  11  Mees.  k  Wels.  97. 
In  Jordan  ts.  Hurtt^  2  Jones,  269,  the  liahilitj  of  snch  an  endorser 
Was  asramed,  and  he  was  held  not  discharged  bj  the  want  of  timely 
notice  of  a  demand  on  the  maker.  In  these  cases,  as  well  as  Pat- 
tenon  Ts.  Toddf  6  Harris,  484,  the  notes,  when  endorsed,  were 
orerdae ;  and  the  same  remark  may  ho  made  of  Brenixer  ts.  Wighi' 
man,  7  W.  It  S.  264,  for  there  the  instmment  was  a  dne-bill,  haviog 
no  time  to  mn,  and,  therefore,  payable  on  the  day  it  was  written, 
bat  not  endorsed  ontil  afterwards.  This  consideration  is  important. 
According  to  the  theory,  the  endorser  becomes  the  drawer  of  the 
new  bill,  and  the  maker  is  converted  into  an  acceptor.  If  this  can 
be  done  before  the  maturity  of  the  note,  we  thns  have  two  totally 
different  obligations  in  the  same  terms,  mnning  together  to  matu- 
rity on  the  same  paper.  This  wonld  be  an  anoijlaly.  When  the 
holder  endorses  a  note  not  due,  there  is  no  necessity  for  a  new  con« 
tract  or  a  change  of  terms ;  for  the  note  is  in  the  vigor  of  its  life, 
and  the  ei\joyment  of  an  unsullied  reputation.  After  dishonor,  the 
purchaser  has  reason  to  insist  on  a  new  contract ;  beforehand,  such 
a  contract  would  be  u  useless  In  fact,  as  absurd  in  theory.  That 
our  previous  decisions  have  sustained  a  new  contract  only  on  matured 
paper,  is,  therefore,  not  an  adventitious  circumstance,  but  a  dis- 
tinction deeply  imbedded  in  sound  reason,  and  demanded  by  the 
mgencj  of  the  case. 

There  is  another  feature.  In  all  our  eases  an  endorser  has  been 
held  liable  as  a  new  drawer  only  when  sued  by  hb  immediate 
endorsee.  They  might,  therefore,  well  have  been  placed  on  the 
ground  most'  sensibly  taken  in  Tennessee,  in  Whit4man  tb.  ChU- 
dr€$$f  6  Humphrey,  808,  that  the  liability  wu  not  upon  the 
endorsement,  but  upon  the  express  agreement  of  the  parties,  of 
which  the  signature  wes  some  eridence«  BirkUback  vs.  Wilkinop 
22  Fenan.  State  Rep.  26,  went  substantially  on  this  ground,  for 
them  dM  endsrssr  was  discharged  because  **by  the  fucy  express 
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agreement"  of  the  pftrtiee,  be  wm  not  to  be  liable  by  rirtae  of  his 
endonoment.  In  other  words,  a  holder  hu  boon  permittod  to 
recoTer  from  an  endorser  into  whoee  band  be  bad  paid  die  eontidera- 
tion,  and  from  whom  be  might  have  recotered,  as  well  on  the  com- 
mon ooiints  filed  in  each  ease  u  on  the  speoial  oontraet  of  endorse^ 
ment.  PUnUif  ts.  WntUy^  8  Bbg.  N.  C,  249.  The  present  b  a 
difierent  ease*  The  plaintiff  seeks  to  charge  an  endorser  of  paper 
not  negotiable,  whom  be  nerer  saw,  and  with  whom  be  never  could 
have  made  any  contract,  for  the  drawing  of  a  now  obligation. 
Several  endorsers  intorrene  between  the  parties  to  the  action.  From 
an  ordinary  negotiable  instrament,  the  bolder  conld  bare  stricken 
them  ont  or  passed  them  b j,  and  this  is  what  Jndge  Kennedy  meant 
in  Leid^  vs.  TatnTnany^  though  bis  aptness  In  illustration  carried 
him  further.  Not  so  here.  In  drawing  the  new  bill,  the  endorser 
becomes  the  drawer;  the  maker,  the  acceptor;  and  the  endorsee 
the  payee.  To  strike  out  the  payee,  is  to  destroy  the  instrument. 
To  write^  as  in  this  case,  other  words  over  the  names  of  certain 
subsequent  parties,  is  a  futile  worL  It  can  make  no  new  contract 
for  the  man  who  has  already  executed  his  own  bargain.  His  eon* 
tract  contains  both  the  hue  and  the  substance  which  be  originally 
gave  it,  and  none  other.  To  it  the  plaintifi  were  not  parties,  and 
on  it  they  cannot  recover. 

Judgments  reversed,  and  judgments  of  nonsuit  on  the  reserved 
points. 


^♦♦<»» 
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EtPomTt  or  Caiu  amoved  Aim  viTBtinirsD  a  ram  Smixs  Couar,  Axo  tbb 
Covmt  Of  EaftOBi  axd  ir»Att  or  nn  Btatb  or  Hbw  Jbubt.  Asvsxw 
Putcua,  lUporttr.  Vol.  II.  TtmIob  t  PobUihod  bj  tht  Boporicr.  1656.  pp.  670. 

The  inprovemont  in  the  New  Jersey  law  reports,  since  the  Sute  has 
oeaaed  to  manage  the  editor  sad  the  priateri  is  suprisiBg.  Heretofore,  with 
able  men  as  judges  and  good  Uwjen  as  reporten,  the  books  oane  to  as  moat 
shabbily  executed;  the  paper  preseatiag  a  variegated  appearaaee,  as  if  all 
the  paper  mills  in  the  State  bad  each  esnti^ted  Its  fragmentary  sheet, 
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the  color  of  BO  two  sheets  hciog  the  suno;  the  priotiDg,  tlso,  not  iciDg 
exec«tod  bj  one  printer,  presented  n  most  wnsstisfsctofy  qipesinaoe.  This 
erily  of  late  ycMs,  bccftme  so  intolerable,  thai  the  Supremo  Covri  and  tho 
bar  cansod  the  matter  to  be  eorreeied,  and  tho  sensible  plan  of  the  eonrt's 
appointing  their  own  reporter,  and  the  reporter  emplojing  but  ono  printer, 
has  now  been  adopted. 

This  Tolamo  of  reports  is  rery  good.  Tbo  dotj  of  the  reporter,  who  is 
eridentljr  a  man  with  legal  knowledge  and  eonscientions  Indnstrj,  hu 
been  well  eiocntcd ;  his  bend  notes  indicate  tho  contents  of  the  opinions 
which  they  profess  to  analytc,  and  his  argnments  of  counsel  are  brief  and  in 
point  The  reader  may  coof  nit  with  profit  tho  cases  named  below,  as  speci- 
mens of  the  mode  in  which  the  reporter  has  discharged  his  irksoOM  labors, 
and  as  an  exhibition  of  the  manner  in  which  tho  learned  and  aUo  covrta  la 
that  $tate  decide  difficult  and  complicated  questions  of  law ;  Otctn  ts.  Am$f 
p.  22,  has  elaborate  and  reliable  opinions  on  fraud  in  law,  by  tho  Chief  Jua- 
tice  and  Judge  Potts ;  Watkina  ts.  Kirkpatrickf  p.  84,  on  tho  subject  of 
special  endoraements— opinion  by  Judge  Ryerson ;  Tintmam  ti.  J^  BtU 
9i<Ur9  Railroad,  p.  148,  decides  the  important  point,  that  n  eorporatidn 
anthoriied  to  oonstmet  a  public  improremcnt  for  priTste  emolument,  and 
for  this  purpose  to  take  prirate  property,  b  not  ozempted  from  liability  for 
injnries  which  result  from  their  set;  this  case  was  argned  whh  gfeat 
learning,  and  the  arguments  of  counsel  and  the  elaborate  opinion  of  the 
Chief  Jnstiee  will  repay  a  careful  study ;  Bergen  Qmnty  Am*  €h.  ts.  Co/!;, 
p.  862,  considers  the  competency  of  officers  and  members  of  corporis 
tioBs  to  be  witnesses;  Oamlaan  ts.  Brown,  p.  425,  the  law  of 
assignments  for  benefit  of  creditors ;  Ihnmeilj  ts.  7\$  SiaU,  pp.  4G3, 
GO  1,  is  a  highly  interesting  capital  case,  Tory  much  discussed  by  eounsel, 
and  Tory  full  opinions  giren  by  the  Judges ;  TKe  Sumtx  Jn§,  Co.  Ts, 
irboffrs^  p.  551,  is  an  excellent  case  on  the  kw  of  representations  in  in> 


Wo  hsTO  gifen  the  reader  some  notion  of  the  Tariety  and  ehaneter  of 
ihm  eontonta  of  tho  rolumo,  by  thus  pointing  out  tho  mors  importanti 
iDfcrestin^  or  elaborate  cases,  and  no  further  notice  is  rsquirsd  to  send  onr 
professkmnl  bsothien  to  this  sooood  Tolumo  of  Hr.  Dntohor^s  Beperts. 
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Tsa  PsAonoi  iii  Coomrt  or  Jvwmm  or  Birauirv  An*  nn  Vvm*  Statis.  B/ 
CovwAT  RoBiiisoji,  «f  BiduMBd,  Ya.  ToL  t.  TreMi&g  of  Ptnonal  Aetitas 
vlth  lUtpaet  to  tht  Pwtiw  ute  uat  8m  aad  b«  8a«d;  tte  Form  of  Aefioo,  tad 
tht  Framt  aC  tka  Plaadiafii  R^knoad,  A.  Mofria,  O.  If.  Waat;  WaaklBctoa 
Citj.  F.  Tajlor;  Baltimovt,  Cadiiagi  and  DaU«P{  PkUaddpUa,  H.  P.  4  R.  T. 


BbmU,  Na.  SI  Math  fliztk  ilmt.  IMS.  pp. 
TIm  mUumt  of  thk  book,  Mr.  BobbaoBi  b  om  ol  tba  leaden  of  ibe 
Virgiob  bar,  and  ii  pwtlj  a  Uwjar,  and  a  terj  cmiaaiit  one.  Politfef 
bave  iieTar  dnmi  blm  hi  a  BMMDt  asida  iioni  bit  prolaanaa,  and  bo 
ocber  farm  of  ooeapation  baa  om  oagagod  Us  attentioD.  Ha  baa  been 
oookant  to  raoogolio  and  aol  upon  tbo  Iratb,  tbat  a  lawTer  wbo  daroCca 
bimaalf  to  bii  profaanooal  dotiaai  nabiag  tban  belvde  oot  onlj  bia  dntj 
lo  bif  clieBti,  bal  alao  tba  dsty  wbieb  omj  bmb  wbo  eaa  ba  a  wbobr 
owaa  to  bii  profaaiioni  maj  ba  at  laefol  to  aooiotj  aa  as j  nan  in  It  Snob 
nan  an  not  oommon  in  oar  oonntrj.  Lawjen  vbo  an  aai|neBt  aa  prae- 
titioneny  and  wboao  Utm  an  osolniiTalF  daToted  to  tba  labon  of  tba  bar, 
an  not  ran;  bnt  lawjan  wbo  an  diatingniabad,  botb  u  praatitionon  and 
tt  jnriati,  an  not  nnaMrona  in  tbia  or  in  anj  oiber  oonntij. 

Tba  laaniad  antbor  talla  na,  in  bia  pnlaaa  to  tbia  Tolnmo,  tbai  "tboaa 
wbo  ban  axaminad  tba  two  formar  Tolwnaa  know  tbai  tbia  work  ia  no^ 
mtriotad  to  pnotioa  in  tbo  narrow  aann  fai  wbieb  tba  anl^eat  la  treated  bj 
Impej,  Saldon,  Tidd  or  Anbbdd;  it  ia  not,  like  tbeir  tteatlaea,  oenfined 
to  tecbttical  nmediea  pnotioed  In  aoine  partioiilar  coart,  bnt  ii  diaonaaea 
pfinetplea  wbieb  ererf  annibar  of  tbo  beneb  or  bar  baa  oeeaaion  to  know 
in  conneetion  witb  tbo  remediea  wbieb  oonatitate  praetlee  in  bia  State  or 
eonntry.  No  matter  wbat  maj  be  tbe  partlevkr  form  of  tboae  nmediee, 
tboy  maj  ba  iUastnted  by  a  work  wbieb  traala  of  tbe  prindplei  and  plendi 
inga,  M  wall  u  tbe  pmetieey  in  oonita  of  jnstiee  in  England  and  iba 
United  Sutea." 

From  tbe  limited  atndy  we  bate  been  able  to  gt?e  tbia  Tolmne^  wa 
tMnk  ii  qaiia  eqoal  to  ita  predeeeaMn,  and  tbat  ill  ntility  eannoi  be  wdl 
ofer  eatimatad.  Tba  aetiTe  piaetitioner  requint  in  bia  libruy  notbSng 
men  tban  oonnnient  booka  of  nfennee^  witb  tbe  prineipleo  of  legal  pn^ 
tioe  aoonntely  and  aaednetly  aat  fortb,  lO  tbat,  wbile  bia  elieni  lo  •damg 
tbe  qneetion  be  neks  to  baTO  aolTed,  tbe  aolotion  ia  at  band. 

Tliia  book  bM  a  moat  oomplete  table  of  oontentiy  by  wbieb  tbe  anlrjeei 
matter  of  any  page  In  it  oan  be  aaoert^ned  at  a  aini^e  glaaoa.  Firaty  tbe 
general  prineiple  is  ginn,  and  tban  Its  appUeation^  imd  tban  tba  ninap- 
tions,  if  any,  and  tbe  atatate  modifioataona.  Tbe  antbor  baa  oonlMnl^ 
bad  in  view  tbe  praetieal  side  of  bia  prnfassion,  and  adapted  bia  book  lor 
mm;  in  tbia  be  waa  wise.  We  nnbesitatb|^y  oomaMnd  bis  labaca  aa 
esoalleat,  and  toU-saTing  In  a  b|gb  dsgnc. 
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MBDICO-LEOAL  DUTIES  OF  CORONERS.* 

The  offiee  of  CoroDer  is  one  of  the  bbmI  imporUni  and  andeiit 
known  to  the  oommon  Uw;  its  datiee  ioTolfo  questions  of  the 
greatest  interest  to  societjr,  to  go?emment|  and  to  the  rights  and 
privileges  of  the  indiTidnal  eitisen. 

The  office  is  first  mentioned  in  a  charter  granted  in  the  year 
925,  by  King  Athelstani  to  the  anthorities  of  Bererley.  The  namoi 
indicating  the  relationship  of  the  office  to  the  sovereign  anihoritj 
of  the  rcalflSy  being  derired  from  Corona^  becanse  its  duties  exacted 
n  special  attention  to  the  pleas  of  the  crown,  or  cases  wherein  the 
immediate  prerogatires  and  interests  of  the  sovereign  were  in* 
volved.  In  England,  the  Lord  Chief  Jostice  of  the  Queen's  Bench 
ii  eonsidered  9X^JjieU  the  chief  Coroner  of  the  kingdom,  and  is 
endowed  with  the  power  of  exercising  the  functions  and  jurisdiction 
of  the  office  in  anj  portion  of  the  realm,  not  being  restricted  u  the 
dopnty  coroners  are  to  their  counties  and  districts.     When  the 

•  Thii  trtkto  Wi  b—  prtpwd  \ff  Dr.  8«MaMt»  •f  WWahloflra,  ]>.  0.,  and  it  t» 
^  Ibwd  la  Ck«  ••T^anolioM  vf  tho  AMricM  Htdlcftl  kmt^MkmT    It  Ii  tW- 
rtpoffi  if  •  CMmttlM  if  vhleh  Dr.  8«bb«  wu  tb«  CkftlrmML    Wo  wt  ladobtoi 
to  Um  s«lh«r  ftr  It,  •aii  ftmnX  It  to  Mr  roodoro  for  llo  lamsolo  volao  nA  lalo- 
rwl.  Tko  S»tloo  of  ooroaon  mo  itnuntly  nitaadontood,  tad  Ikb  will  ooffaMjr* 
MM  UfM  oa  ikoa.~JRIf.  ^ONT.  Iw  Jl^. 
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wardenthtp  of  die  eemtiai  wm  nlinqsitbc^  by  tlM  etilt|  tli«  eoro- 
Btr  be«ime  a  peace  offieer  of  eqoel  nak  with  the  dMriC  Mifror, «. 
L  8.  Am  abore  nentiooed,  tbe  offioe  dates  baek  to  a  renofee  aa- 
tiqaitj;  tbe  Mirror  laja  it  waa  iostitated  bj  oae  of  tbe  Saxea 
monarebi  (Mirrori  e.  1.  e.  8);  bat  tbe  office,  as  at  preasnt  consti- 
tated,  wu  act  dearlj  establisbed  aatil  after  tbe  Konaatt  conquest, 
lo  tbe  Ctpitala  of  Henry  IL,  and  in  tboee  in  tbe  reign  of  Biebard 
I.,  tbe  jostices  were  enjoined  to  select  **  tbree  kni^ta  and  one  cierk 
in  eacb  coonty,"  wbo  were  styled  (hutodei  pianUrmm  cenMuev 
keepers  of  tbe  pleas  of  tbe  crown*  History  of  Eng^isb  Law,  by 
George  Crabbe,  c  zi.^  1881. 

In  later  times,  tbe  cbaraoter  and  importance  of  tbe  office  bare 
been  mocb  diminisbed,  making  striking  contrast  witb  tbe  Ugb 
estimation  it  was  beld  in  by  oar  ancestors,  in  days  wben  none  bat 
tbe  gentry  and  knigbts  of  tbe  sbire  were  deemed  efigible.  A 
statate  of  Westminster,  8  Edward  I.,  c  10,  enacted,  tbat  none  bat 
^  lawful  and  discreet  knigbts"  sboakl  be  cbosen ;  and  aa  an  iOastrar 
tion  of  tbe  reqairements  of  tbe  times,  an  instance  is  BMntioned  in 
tbe  5  Edward  IIL,  of  a  man  being  remored  from  tbe  office,  beeaose 
be  wsa  not  a  knigbt  of  tbe  sbire,  bat  only  a  merchant  or  tradesman. 
Slnstit.  82. 

By  tbe  statute  De  Militibus,  1  Edward  IL,  a  qaaIi6catioa  waa 
required  of  land,  to  tbe  amount  of  ^0  per  annum,  to  enable  bim  to 
secure  bis  ele?ation  to  tbe  order  of  knighthood,  which  was  then  a 
prerequisite  for  tbe  office-— tbe  tbeoiy  being,  tbat  tbe  coroner 
should  possess  lands  enough  to  maintain,  not  only  tbe  dignity  of  bis 
office,  but  to  be  bold  responsible  for  any  fines  or  forfeitures  that 
might  be  leried  on  bim  for  sny  official  malfeasance  or  misieonduct. 
Tbe  common  law  of  England  being  of  force  in  tbe  United  States, 
tbe  leading  and  important  duties  of  coroners  are  similar  in  the  two 

•  oonntries,  tit :  to  make  due  and  diligent  inquiry  into  tbe  caase  of 
death,  where  there  is  reason  to  belie?e  foul  end  crimbal  means  baTo 
been  need,  or  where  a  dead  body  has  been  discoTcrsd  under  feuspi* 

•  cious  or  mysterious  circumstances. 

The  authority  of  a  coroner  is  necesearily  Judicial  in  its  character ; 
'  though  be  can  make  no  inquisition  of  any  fdonyi  sate  tbat  of  a  tio- 


MKMOO-UEOAL  DimiS  OF  00B0IIE1I8.  8g7 

lent  death,  vnder  tnspietoiw  eiremiMtaiieety  and,  then  alira  js  <m  Tit w 
«r  (ho  hodjy  fv/wr  irtfiriii  e&rp&ri$.    4  Instit.  271,  and  2  Hale,  96b 

PreTiou  to  the  Pahlieation  of  the  Magoa  Charta,  coioneri  mot 
oiil J  received  teewatioiia  against  offenden^  hut  they  ako  proeeeded 
to  trj  them. 

The  present  defined  powers  of  coroners,  in  Great  Britain  and  the 
United  States,  unless  modified  hj  British  statutes  and  American 
nets,  are  deriTed  from  the  English  Stat,  ds  Officii  Cotwuaori$^  4 
Edward  L^  s.  2.  It  prorides,  that  where  a  death  takes  place  sod* 
denlj,  nnder  ssspicioos  circnmstances,  the  corCner  ^11,  hj  his 
warrant,  summon  a  jmrj  to  make  doe  inquiry,  upon  ?iew  of  bodj» 
inlo  the  manner  of  the  killing ;  who  were  present ;  and  to  examine 
the  hodj;  and  that  ho  may  likewise  commit  any  person  to  prison 
who  may  he  adjudged  as  the  author  of  the  crime,  and  hind  over  the 
witnesses  hy  recognisances  to  appear  at  the  next  term  of  the  court. 

It  is  not  necessary  that  the  inqutsttioii  should  he  heUl  b  the 
place  where  the  hody  was  found,  or  viewed,  (2  Hawkins'  Pleas  i>t  the 
Crown,  c  1>,  Y  28,)  hut  if  the  inquisition  of  death  be  hehl  without  the 
view,  the  whole  proceedings  are  held  to  be  void. 

From  the  above  condensed  statement  of  the  history  and  legal 
obligations  of  coroners,  we  see  that  deep  interests  are  involved  in 
the  proper  discharge  of  their  duties ; — the  character,  liberty,  and 
perhaps  the  life  of  a  citisen  accused  of  crime,  on  the  one  hand,  and 
on  the  other,  the  aiding  of  public  justice.  In  establishing  the  guilt 
and  secoring  the  punishment  of  the  actual  criminal.  For  the  faith- 
ful execution  of  the  duties  of  the  office,  it  demands,  on  the  part  of 
thoee  to  whom  it  is  entrusted,  qualifications  of  a  high  character.  In 
nddition|to  an  intimate  acc|uaintance  with  what  are  ordinarily 
lemed  the  Institutes  of  Medicine  and  Surgery,  they  must  also 
hare  a  practical  knowledge  of  toxicology  in  all  its  details,  habits  of 
doae  and  candous  obsei^tion  and  analysis,  and  a  familarity 
with  the  elementary  laws  of  eridonce,  and  with  the  principles  of 
■sedieal  logic 

.  Many  of  the  questtoos  which  fall  within  the  scope  of  a  coroner's 
inqnieitaoB,  are  of  an  intrieste  and  most  perplexing  character,  a 
Boktion  of  which  caa  only  be  arrived  at  by  minds  the  best 
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initracted,  and  habitiit«d  to  Uteir  iorestigAtion.  A  liuoi*ii  body  ' 
if  foood  in  tha  rifer,  or  sotpondad  bj  the  nook.  Is  saoh  a  eu$t 
Mforal  faett  aro  to  bo  cotabliibod  bj  tho  inqaoot:  whoiher  tbe 
oztiaction  of  lifo  if  doo,  in  tbo  ono  iniuncoi  to  aspbjiia  from 
drowBingt  and,  in  tho  others  to  aspbjxia  from  ttrangulatioD,  or 
irheibor  doatb  bad  not  boon  prodnood  bj  othor  moanfi  and  tho 
bod/  thou  oaf t  into  tbo  watofi  or  aiisponded  bjr  tbo  nook,  for  the 
parpoio  of  eoneoaliog  tho  aotaal  mode  of  tho  death.  Should  the 
causo  of  tho  death  bo  traced  to  drownbg  or  ftrangnlatioo,  theD 
arifof  another  qneetion :  whether  tho  immenion  or  enepensioa  of 
tho  bodj  waa  raioidal,  aoddontal,  or  tho  work  of  wiokod  and  felo- 
aioni  handf. 

Sren  eentnriee  ago,  ao  important  werr  the  faotaoonaidored  tobo, 
which  a  tkillfoUj  condnctod  inqneat  oonld  elidt,  that  the  statute 
4  Edward  I.  required,  in  tho  most  explicit  tormst  **  thai  it  is  to  be 
inquired  of  them  that  be  drowned,  or  aoddenlj  doad«  and  after 
floch  bodice  arc  to  be  toon,  whether  the/  were  ao  drowned  or 
alain,  or  atrangnlatod  bj  tho  aign  of  a  cord  tied  atraight  about  thoir 
Bocka." 

**  Alec,  all  woonda  ought  to  bo  Tiewod,  tho  length,  breadth,  and 
doopneaa,  and  with  what  weapona,  and  in  what  part  of  tho  bodjr  tho 
wound  or  hurt  ia."  Thia  old  Engliah  atatuto  roquirea,  in  the  moat 
explicit  torma,  tho  kind  of  examination  which  onlj  the  akiU  of  a 
medical  expert  oonld  acoompliah. 

In  man/  oaaea  aomo  of  theae  queationa  can  bo  aatiafiMtoril/  fet- 
tled b/  the  oTidenoo  of  poraona  having  cogniaanoe,  more  or  lOM 
direct,  of  the  facta :  in  othera,  howerer,  the/  only  can  be  aoWed  bj 
tho  ficta  deduced  firom  pathological  anatom/,  and  otho^  circnm- 
atanoea  connected  with  tho  dead  bod/,  tho  ciinao  of  tho  extinction  of 
life  ia  which  ia  tho  aulject  of  tho  mqnoat. 

Arc  tho  poraona  vaoall/  aelected  to  fill  tho  office  of  coroner,  or 
thoao  whom,  ia  aooordanco  with  law,  the/  call  to  their  aid  m  the. 
capacit/  of  jmrora,  qualified  for  tho  faithfid  and  aatiafaotor/  manage* 
Bont  of  aooh  an  inqueat  T 

Are  the/  thciao,  general]/,  who^  firom  education,  puranita  in  lifOf 
and  their  dail/  aaaociationay  are  tho  beat  prepared  to  aolfo  orenthe 
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leui  iBtrieato  of  ib«  medico-legal  qnettaons  ioToWed  in  the  bqneit 
the/  are  eolemnl j  ewoni  jvet] j  and  tnily  to  make  T  An  mqnett 
vpon  which  Ki  much  depends--the  finding  of  which  will,  perchance, 
fonn  the  basis  for  the  arrest,  indictment  and  trial  of  a  hnman  being 
for  the  most  heinooa  crime  known  to  the  law— willful,  premeditated 
murder,  the  penally  of  which  b  an  ignominious  death  upon  the 
scaffold. 

In  the  course  of  time,  abuses  creeping  into  the  system,  and  from 
neglecti  this  important  ofiice  has  been  permitted  to  fall  into  disre> 
spect,  and  into  low,  ignorant,  or  incompetent  hands. 

We  haTO  strong  evidence  of  the  care  and  caution  with  which  these 
officers  were  selected  in  olden  days,  when  it  was  enacted  by  statute 
Westminster  1,  8  Edward  L,  c  10,  ^  Forasmuch  as  mean  persons 
and  indiscreet  now,  of  late,  are  commonly  chosen  to  the  office  of  coro- 
nerSy  when  it  is  requisite  that  persons  AsiimC,  hyal  and  w/«e,  shall 
occupy  such  offices;  it  is  provided,  that  through  all  shires  sufficient 
men  shall  be  chosen  to  be  coroners,  of  the  moot  loyal  and  wtss 
knights,  which  know,  will  and  may,  best  attend  upon  such  offices, 
and  lawfully  shall  attach  and  present  pleas  of  the  crown/'— Haw- 
kins, P.  C,  Tol.  iii,  c  9,  p.  101.    London,  1795. 

Do  the  laws  require,  or  does  public  opinion  demand,  that  the 
eoroner  should  be  a  regular,  well  educated,  and  otherwise  well  quali- 
fied medical  man,  or,  at  the  least,  a  person  well  instncted  b  the 
dntics  of  his  office  t 

In  some  of  the  States  of  our  Republic,  there  is  some  legal  prori- 
sion  confining  the  appointment  to  medical  men;  but  generally, 
any  dtisen  whom  the  dominant  political  party  of  the  day  may,  .in 
its  wisdom  or  caprice  think  proper  to  elect  to  the  office,  is  forth^ 
with  InTCSted  with  all  the  duties,  powers,  snd  timo-hei|ered  preroga- 
tives ef  coroner.  Whaterer  may  be  his  character'  or  fitness,  td 
him  are  entrusted  the  primary  steps  in  the  investigation  of  every 
case  of  alleged  or  presumed  homicide  that  may  occur  within  the 
county,  and  upon  the  finding  of  bis  inquest  a  dtiien  may  be 
arrested  and  placed  under  duress,  until  such  time  m  a  court  shall 
determine  his  guilt  or  innocence. 

Thero  is  legil  provision,  it  is  true,  that  the  doronef  shall  summoa 
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to  lut  dd,  inprotemtioB  of  hit  inqoott^  ft  eorUio  Bftabor  of  good 
ftod  lowfnl  moD,  ft&d  that  vpoo  thoir  tordiel  •hoU  bo  boaod  Um  fiad* 
iftg  of  tho  bqoUitioD* 

la  tho  oompotitioii  of  tbo  .ooroner's  jorj,  m  core  goDenUj 
obftonrod  to  toloot  it  Orom  amoDg  tbo  ditoreet  mud  btdligoDt  elMiei 
of  tbo  oommiiiiitjT  It  it  not  oimll/  formod  bj  sammooiog  oaj 
powor-bj—- 00/  oiiOi  in  &et,  who  mojr  cbanco  to  bo  in  tbo  noigl^ 
borbood  wboro  tbo  iaqoott  it  bold— proboblj  tbo  idlor,  or  tbt 
ignoront  Uboror  7  or,  ot  it  boa  beon  tbo  omo  wbero  tbo  oompcnaor 
tion  of  jurort  it  libonly  undor  tbe  odminittroUon  of  oertoin  ooro- 
Bon,  wboB  tboto  offioert  prorido  tbooMoWot  witb  o  pormuioot  ond 
•mbiibuit  jory,  trt  itt  mombort  eompotont  to  tbo  M^emi  ond 
aioBoiitoaa  dotiot  dofolvod  opon  tbem  bj  tbo  Uwt  of  tbeir  oomtry  7 

Yoor  committeo  fear  that  tbo  onl/  rttponto  tbat  oaSt  ^  trotb 
and  oandoTi  bo  giTon  to  tbote  qaottionti  nntt  inToriablj  bo  in  tbt 
B^gatifo. 

At  OTorj  taqnett  inToWea  a  medical  prindplo,  yoor  oommitteo 
are  pained  to  aekaowlodgo  tbat,  from  tbo  tbamekM  and  diegraoe- 
fbl  manner  in  wbicb  eoronert'  inqnettt  in  meet  of  tbe  United  8tatei 
are  nooetsariljr  condaoted,  from  tbo  incompetenojr  or  want  of  teal 
and  attention  of  tbat  offioer,  tbeto  bqncou  are  rendered  looee^ 
TagttOy  bnrried,  and  ill  adapted  to  tbo  porpotet  for  vbidi  tbe/  are 
intended  at  common  law — tbe  diocoTor/  of  tbo  canso  of  deatb  in 
oatet  of  pretvmed  or  alleged  feloniona  killing — tbe  idontifioation  of 
tbe  bodjr,  and  tbo  oollection  of  tbat  orideneo  wbiob  can  often  only 
be  ttttoeptible  of  yerifieation  immediateljr  after  tbe  diteorory  of  tbo 
oorptOy  and  before  anj  change  bat  beon  made  in  it  and  in  tho  oon- 
dition  of  tbo  torroonding  objeota. 

Tbe  tuporfioial  tIow  oatt  hj  tbe  joron  open  tbe  dead  bod/  pr^ 
tented  for  tbeir  intpectioa — man/  of  them  OTOiding  to  approaeh  it 
dotel/y  either  from  repngnance  to  the  tigbi  or  oontaot  of  tbo  dead» 
Oipeciall/  when  mutilated  or  diofignred  b/  wonndt,  bathed  in  blood, 
or  in  a  atato  of  partial  deoompotitioni  or  from  fear  of  oontracting 
tome  contagiont  or  pettilontial  diteato^  wbiob  might  pottiU/  have 
been  tho  canto  of  death— it  loarcel/  a  formal  oompliaaoo  with  Iho 
teqniromonti  of  tho  law;   • 
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Yow  eovinittce  beliert  it  is  ntaal,  thoagh  boI  alwrnji,  for  ft  poti 
morteBi  ezuuutiOD  to  b«  m«d«  for  the  iDttrvetioD  of  tho  ooronor 
<^  j*'7f  ^  *<y *  medical  mAO,  attd,  wlioro  thoro  ii  ft  raspieioii  of 
poisomiigi  for  tho  eontonts  of  the  ttonuoh  tA  bo  mVaiitted,  for 
ftoftljiift,  to  tho  ehembL  Oeeasionallj  thii  ftvtopoj  ftnd  ftnaljaia 
ftro  eoedoeled  bj  peroont  io  oil  respeett  fiillj  oompotont;  but  too 
often  the/  ore  giTen  to  unskinfol  ftod  ioexperienoed  handB,  niiftble 
or  nnwilliiig  to  perform  them  properlj,  or  to  deri?o  from  tho  facts 
of  tho  COM  ftftj  posatifo  and  reliablo  oonduaion. 

When  tho  indmdiial  whose  death  k  rappooed  to  hate  been  the 
rctilt  of  wiDfid  Tioleiieo»  or  of  anj  felonioas  practieei  learee  behind 
haft  relatiTOt  or  frienda  able  aod  willmg  to  bring  to  condign  pwiish- 
nent  thoeo  who  shall  bo  ascertained  to  hare  been  inetmmcntal  in 
destroying  hb  life,  tho  medtco-lcgal  ioTcettgation  is  generallj  fully 
nnd  properly  execnted ;  hot  when  it  is  left  entirely  to  the  coroner, 
he  most  bo  content  to  procnre  whoerer  may  bo  willing  to  undertake 
the  oxamination  for  the  rery  inadequate  compensation  allowed  by 
law— >when  any  provision  b  made  for  the  payment  of  such  senrices 
—tho  physician  being  expected,  in  the  District  of  Columbia  and  in 
some  of  tho  States,  to  perform  all  medico -legal  investigations  gra- 
tnitOQsly*  Occasionally,  it  is  true,  the  mere  lore  of  science  and  tho 
pwsuit  of  knowledge  will  indooo  tho  akillfnl  anatomist  or  tho  compo- 
fsnt  diemist  to  Tolnnteer  his  serTices. 

A  medico-legal  examination  b  a  subject  of  too  much  import- 
ance  to  allow  that  its  performance  be  left  to  tho  seal  of  friendship, 
the  judgment  of  the  coroner,  or  the  possible  enlbtment  of  some 
derotce  of  science.  Its  faithful  performance  shoold  be  invariably 
■ecnred  by  legal  provbions,  and  a  certain  and  adequate  compensa- 
tion assigned,  in  order  that  the  aid  it  b  capable  of  yblding  to  the 
eanso  of  public  justice  may  be  available  In  the  Case  of  the  humblest 
•ad  poorest,  as  of  the  most  distinguished  and  wealthy  citisen.  For 
tho  oonstitntion  and  laws  of  these  United  States,  under  which  we 
hftTO  tho  privilege  to  livO|  establish  th4  perfect  liberty,  equality  and 
Irmtemity  of  us  all. 

Thero  are  mnny  cases  in  which  the  results  of  a  properly  con* 
daeted  modioo-legal  investigstion  can  along  lead  to  a  correct  cobc1ii% 
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lion  M  to  the  €»«••  o£  dMtbi  to  »  oonfimMtion  of  monl  tattimw/f 
and  ODftblo  s  ooart  tad  petit  jury  to  dotonnino  the  guilt  or  inao- 
otnoo  of  tko  iadifidud  isdiotod  for  nnrder.  Tboro  if  no  ewe  m 
wbioh  it  will  not  load  importaiit  old  in  protoetiDg  the  obancter, 
libortiaty  and  liToa  of  ow  oitiiooi.  and  in  rtadoriog  eriiiiiiial  IftV 
Boro  eleoTy  pronpti  tad  oartoia  ia  tho  detootioB  tad  paaitbatut 
of  orino. 

As  ooroBor't  iaqootU  aro  bow  oonttitat«d|  tbo  findings  are  Used 
solelj  npon  tho  tostinon/  of  whatoror  witnesses  are  preseatod  for 
ezamination^-whioli  o?idenoo  is  firaqnentl/  of  the  looeeet  sad  noil 
irreloTant  oharaoter— >tho  statements  of  the  phTsioisa,  if  there  hs]h 
pea  to  he  onoi  who  atteaded  the  persoa  whose  death  is  the  salQeet 
of  iaqncst  proTious  to  his  deoeasoi  and  the  testimoa/  of  whooTir 
Blade  the  poet-mortem  eiamiaatioB  snhseqaeatlj*  The  modioli 
OTidenoe  heing  seldom,  if  oTer,  proper!/  compared  and  tested  with 
that  derired  from  other  soaroes.  It  is  aot  sorprisiag,  therefore,  to 
year  committee,  that  the  Tordicts  of  sach  hasty  and  narelisblo 
iaqoests  shoald  he .  so  Ireqaeatlj  disaiissed  hy  grand  juiei>  or 
esseatially  modified,  if  aot  eatirely  rejected,  by  the  decisioas  of  the 
ooarts  before  whom  the  cases  are  fiaally  tried. 

Among  other  abases,  there  is  no  feature  more  digectionahle,  to  . 
which  the  committee  woald  direct  the  attention  of  the  association, 
than  the  pnblieity  and  indecent  haste  with  which  the  proceedings 
before  coroners'  bqaests  are  asnally  conducted.    A  death  takes 
place  under  circumstances  of  profound  mystery,  or  such  as  arouse 
strong  presumption  that  a  foul  and  horrrid  murder  has  be«i  perpe- 
trated, as  unhappily  illustrated  ia  the  recent  Burdell  tragedy  in  the 
city  of  New  York.    The  public  mind,  through  the  instramcatafity 
of  the  press,  is  wrought  ap  to  a  state  of  fraatic  ezcitemenif    Ths 
busy  tongue  of  rumor,  prompted  by  imsgination,  spreads  abroad 
statements,  probable  and  improbabloi  baring  not  the  slightest  foun- 
dation in  tratL    laaooeat  parties  are  either  boldly  accused  or  sos- 
pected  of  the  murderous  deed  by  the  popular  Toice,  as  though  they 
had  already  beoa  ooaricted  by  the  meet  coadusivo  erideaoe.    Amid 
this  exoitemeat  the  coroaer's  jury  assembles  ai  the  sosao  of  the 
**bloody  tragedy/'  and  proceeds  to  luko  **dnoaad  diUgeatiaqaiiy' 
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into  ih%  CMH6  of  iIm  demth  tliat  boo  ocemvd,  A»d  winch,  perlMipt, 
is  ebtked  with  the  profoondest  wijitcfy.  Cia  the  eonmerdiMhuge 
the  datics  of  his  ofiee  with  troth  and  isportiolitj,  OBia|ocoeed  Vy 
the  TorioQs  reports  retailed,  Btgoified  oad  coaiacalcd  oe  bj  aa 
excited,  elanoroos,  and  prohaUj  iodigoaot  popolaoe  ?  Srerj  flop 
doriog  the  mTcstigataoo  it  oarrowlj  watted,  and  the  cstiro  pro* 
oeedingt  of  the  jury  are  opes  to  all  who  mmj  bo  diieclcd  hj  idio 
carioaitj  to  attend  then,  aod  beeone,  to  their  taro,  the  Mlject  of 
eriticum  aod  exaggeration  to  the  neighborhood,  if  not  to  the  cntiro 
eomranaitj.  To  the  gniltj  partj  there  are  often  tcTcaled  droMO* 
ataneei  indieating  the  strength  of  the  iospieions  as  to  hb  ageney  in 
tlie  mnrder  that  has  been  perpetrated,  and  the  eompleteneas  or  dei* 
cienejr  of  the  chain  of  circnmstaatial  ofideneo  bj  which  the  eriae 
m»j  bo  fastened  npon  him,  to  enable  hia  to  nislead  legal  inqniiy, 
or,  at  least,  to  elnde  the  grasp  of  jostice ;  while,  on  the  other  hand, 
tho  testimony  addoccd  before  the  inqnest  ii  either  io  irrelefaiit 
that,  if  not  mled  out,  it  is  so  often  distorted  by  prejndico  and  shaded 
by  tho  mmors  preralcnt  among  the  popnhee^  and  so  seldom  lifted 
and  tested  by  a  jndicions  cross  examination,  as  to  be  seised  upon 
by  idle,  inconsiderate,  or  maliotons  tongnes,  to  cast  suspicion  upon 
some  one  who  has  not  had  the  slightest  agency  in  causing  the  death 
iinder  investigation,  rendering  it  difficult,  it  may  be,  for  him  to 
proTO  his  entire  innocence,  and,  in  oonsoquencSy  learing  a  slight 
•tnin  npon  Jiis  reputation  forerer  afterwards. 

It  may  be  urged  that,  inssmuch  as  tho  inquest  is  only  preliminary, 
and  its  rerdict  is  not  final,  any  error  that  may  be  committed  in  the 
proceedings,  leading  to  a  mistake  in  the  finding,  can  be  productire 
of  no  permanent  iojuiy,  an  opportunity  being  afforded  to  correct 
tbo  one  and  rectify  the  other  when  the  case  is  called  for  trial  before 
a  court  and  petit  jory.  If  there  were  any  weight  in  this  remark,  it 
would  bo  eqniralent  to  an  admission  that  the  action  of  the  coroner 
and  his  jury  is,  in  all  cases,  worse  than  useless*  It  is  not  true,  how- 
erer,  that  when  the  inquest  of  the  coroner  is  conducted  in  so  im- 
perfect and  careless  a  manner  as  to  lead  to  a  return  not  borne  out 
by  the  true  facti  of  the  case,  no  mischief  is  produced.  No  mischief ! 
Harm,  serious  and  grtcToos  harm,  is  too  often  done.    It  is  erident 
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iLai  tertoQi  dttriment  mwt  inTtriably  rcsvli  to  ■oeaei/,  and  »  rcrj 
grmt  impediment  be  preMoted  to  tho  free  ooono  of  joatieei  m  l«a| 
M  the  slightett  doubt  oiitts  M  to  »  oorrod  findtog,  in  an/  caie^  of 
tbe  prelimioarj  mediooJegal  invoattgation. 

Tbo  object  of  tbe  ooroner'a  inqueat  b  to  detenninoi  with  as  naeb 
eartaintj  as  tbe  notore  of  the  eaae  and  tbo  present  state  of  oar 
koowMge  will  permiti  the  eavae  by  which  life  baa  been  eziin- 
gnishod  in  every  instance  in  which  a  judicial  inquiry  ia  demanded 
by  the  lawa  of  the  State.  It  ia  all-important  that  this  preliminary 
inqeeat  be  fully  and  aatisfaciorily  aceooiplbhed,  and  its  result  be 
presented  to  the  court  and  jury  that  are  finally  to  peas  upon  the 
guilt  or  innocence  of  the  partiea  who  stand  aeensed  of  honMide^  is 
•  form  that  will  neither  admit  of  doubt  nor  of  caviL  * 

Your  committee  beliere,  howerer,  that  this  can  aearcely  be  anti- 
cipated so  long  as  the  office  of  coroner  b  constituted  and  conducted 
M  it  now  is  throughout  the  United  Statea* 

The  important  funotiona  of  the  office,  howcTcri  cannot  with  ufe^ 
be  dispensed  with;  they  must  be  performed  by  some  one;  and 
hence  comes  up  the  important  question,  the  consideration  of  which 
has  been  entrusted  to  the  present  oommittee,  in  pnrsuaoee  of  n  re- 
solution adopted  at  the  Philadelphin  meeting  of  the  National  Medi- 
cal Association,  namely,  **  What  Bieasnres  should  be  adopted  to 
remedy  the  CTils  eiisting  in  the  present  methods  of  holding  coro- 
ners' inquests  ?  *'  . 

The  first  measure,  it  is  endent,  will  be  to  provide  by  law  for  the 
proper  qualifications  of  tbo  officer  upon  whom  the  medico-legal 
duties  now  entrusted  to  the  coroner's  office  are  conferred,  for  their 
correct  and  faithful  performance. 

In  all  the  cases  in  which  an  inqueat  b  required  to  be  held  by  tJie 
coroner,  three  qneationa  preaent  themselTcs :  1.  What  was  the  canse 
of  death!  2.  Was  it  the  result  of  criminal  agency  T  And,  shonJd 
thb  second  question  be  answered  in  the  affirmatire,  8.  By  whoa 
was  the  criminal  act  perpetnted  f 

The  solution  of  the  first  of  these  queetions  should,  in  our  opinion, 
be  submitted  to  a  special  commiasion  compceed  entirely  of  experts, 
and  the  proper  investigation  of  tbe  other  left  to  the  jury ;  and  what* 


MSMoo^uoAL  mnnss  or  ooKomiL  §95 

eTo:  maj  oeew  ui  Um  eoarM  of  the  iaqdiy  hwtitoted  fcj  die  tpccial 
•spertoy  in  the  least  cakvUted  te  throw  light  epoB  .be  aeeoad  or 
third  qoestioiit,  cut  be  rtedilj  ew— ireted  te  jeterk  fer  their 
tMtmction. 

Your  comaiittee  voeld  Mggett  thet  the  offee  of  eoroMr,  ee  aov 
eatebliehed  by  law,  be  re-orgaMicd  entire] j  npen  e  new  beaie ;  end 
that  the  peraon  appointed  to  the  efice  ahonld  be  in  all  caace  a  torn- 
potent  and  rcepecuUe  doctor  in  Bedieine»  lo  be  aelected  bj  the 
judges  of  the  criaiinal  eonrta,  and  thai  while  the  tenareof  hisofiet 
ahonld  be  daring  good  behaTior,  the  incnmbent  to  be  liable  to  im- 
peachment before  the  conrt  for  misdemeanors  and  derelictions  of 
oflicial  dutj.  To  said  coroner  immediate  notice  shall  be  giren  of 
ererj  ease  of  death  in  which  an  inqnest  into  the  canse  bj  whkk 
life  has  been  extinguished  is  demanded,  by  the  magistates,  pdice, 
conntj  conatablca,  and  bailiffs,  to  whoes  hnowlcdge  the  ocenrrence 
of  snch  death  shall  first  come ;  and  when  an/  death,  whether  natn- 
ral  or  riolcnt,  occnrs  in  anj  jail,  worhhonse,  penitentiarj,  or  any 
other  place  for  penal  confinement,  the  notice  of  snch  death  shonld 
in  like  manner  be  commnoicated  hj  the  wardens,  goremora,  or 
superintendents  of  such  institutions.  Upon  the  receipt  of  which 
notice,  the  coroner  shall  call  to  hb  aid  two  other  docton  in  medi- 
cine,  and,  in  oonjunction  with  them,  shall  proceed  forthwith  to 
make  the  required  inquisition  in  the  fullest  and  most  thorough 
manner ;  power  being  conferred  upon  him  to  take  charge  of  the 
dead  bod/,  to  sumoMU  and  attadi  witnesses,  and  to  take  whatercr 
ateps  he  mtj  deem  necessar/  for  the  lawful  and  oonstitntiooal  per* 
formance  of  his  duties. 

The  entire  proceedings  of  the  medico^legal  examination  shall,  at 
the  discretion  of  the  coroner,  be  strictl/  prirate ;  and  in  case  of 
the  refusal  of  an/  parties  to  compi/  with  hb  injunction  against 
publication,  he  should  be  clothed  with  the  power  of  holding  and 
punishing  the  contumacious  offenders  as  baring  committed  a  judi* 
eial  contempt. 

The  examination  in  each  case  being  completed,  s  full  and  detailed 
■tatcment  of  it  shall  be  drawn  up,  with  the  conclusions  arrired  at 
in  regard  to  the  cause  of  death,  dearl/  set  forth ;  which  statement, 
•qcned  and  sworn  to  Vx  the  medical  experts  b/  whom  the  examtnn- 
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tioii  wts  eondnetod,  shUl  be  delirtred  to  the  ordinarj  jnrj  of  twelve 
**  good  and  lawful  men/'  for  their  ioatmotion.  After  the  examina* 
tion  of  other  material  eridenoet  and  when  the  jury  shall  haro  re- 
turned their  Terdict,  with  the  statement  endorsed  and  sealed  bj  the 
eoroner,  it  shall  hj  him  be  filed  in  the  office  of  theproeecnting  attor* 
nej  for  the  district  or  eonntj.  The  important  point  jonr  committee  . 
have  in  Tiew,  is  to  secnre  the  proper  person  to  diaeharge  the  duties 
of  the  office;  and  this,  we  belicTe,  can  rarely — in  fact,  nerer — ^be 
done,  vnless  the  selection  be  confined  to  regular,  well-educated,  and 
respectable  gradoates  in  medidne. 

It  ma  J  be  necessary,  in  the  large  cities  and  populous  counties,  to 
appoint  two  or  more  coroners;  different  districts,  with  concurrent 
jurisdiction,  being  assigned  to  each. 

Your  committee  ha?e  already  soggestod  that  the  coroner  ahonld 
be  appointed  by  the  Judge  of  the  criminal  court  of  each  conntyi  or 
by  any  other  court  of  law  exercising  original  jurisdiction  OTcr  crimi* 
nal  offences.  This  method  of  filling  the  office  will  be  more  sue* 
eeesfol  in  securing  the  selection  of  one  having  the  special  attain* 
nents  demanded  for  the  faithful  and  intelligent  performance  of  its 
duties,  than  that  by  popular  election.  Amid  the  strife  and  excite- 
ment of  politics  and  the  predclictions  of  party,  those  special  attain* 
ments  cannot  be  expected  to  bo  regarded  with  sufficient  care,  and 
the  vote  of  the  people  will  be  as  likely  given  to  one  candidate,  dis- 
tinguished only  for  his  fealty  to  p&rty  ties  and  usages,  as  to  another 
eminent  for  his  peculiar  capacity  and  scientific  acquireroenta.-— 
These  considerations  are  independent  of  the  tricks,  bargainings, 
corruptions,  and  intrigues  which  are  too  ofUn  resortfd  to  by  pro* 
fessional  politicians  in  our  larger  cities,  in  the  wild  hunt  after  that 
golden  charm,  the  caucus  nomination. 

The  proposition  to  conduct  the  preliminary  medico-legal  fnveati* 
gation  in  privacy,  at  the  discretion  of  the  coroner,  must  command 
the  assent  of  every  reflecting  mind.  There  is  no  difference,  after 
all,  in  theory,  between  the  examinations  of  the  grand  jury,  wboee 
proceedings  are  always  oondoctcd  with  closed  doors,  and  those  of 
the  special  inquisition  of  the  coroner.  The  jurisdiction  of  the 
coroner  does  not  extend  to  the  trial  of  any  party  acensed,   but 
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merdj  into  ta  ittTCttigMMB  into  tlio  eaoM  of  dentb.  and  wWtW 
thnt  death  was  or  wu  not  feloniooslj  prodnccd.  Tho  grand  juj 
hnro  no  power  to  trj  coaet,  bat  are  Msembled  merelj  lor  tho  pnr- 
pOM  of  receiTing  acensations,  making  inqviriea  aa  to  alleged  violn* 
tions  of  tho  laws,  and  to  aaeertain  if  there  ho  raficient  oiridonoo» 
and,  if  nneontradictcd,  to  jostifj  the  finding  of  a  trao  bill  of  indiei- 
ittont,  and  thns  sending  the  partj  aocnsed  down  to  eonri  for  triaL 
Now,  if  tho  pnblio  intereata  demand  that  tho  proeeediaga  of  tho 
grand  jury  bo  eondnoted  in  aeereej,  there  ia  no  impropriety  ia 
recommending  that  tho  aeaaiona  of  ooronera'  inqneata  abonld  a)ao 
be  conducted  with  cloeed  doora.  Tho  propoaed  priracy  viU  abate 
tho  publte  excitement  which  alwaya  eaiita  when  a  death  demaadiag 
aoch  an  inquest,  occnrs ;  it  preronta  misrqnresentatSona  ia  regard 
to  the  evidence,  while  it  enables  those  to  whom  tho  exaounatioa  la 
entniatedf  to  perform  their  dntiea  without  btermptioa  and  with  mora 
caution  and  attention. 

Ia  regard  to  the  proper  eomponsatioa  for  the  serricea  of  tho  ooro- 
aer,  the  whole  system  of  fees  should  bo  abolished,  aad  ho  ahould 
recoire,  in  lieu  thereof,  a  certain  specific  annual  remnnorntioa,  to 
bo  paid  out  of  the  treasury  of  tho  county  or  State.  Tho  two  osporta 
irhom  ho  calk  to  hia  aid  ahould  be  entitled  to  a  fee,  either  tho  aaaio 
for  each  report  made  by  them,  or  Tarying  with  the  amouai  of  tiao 
and  labor  which,  ia  diflerent  cases,  will  be  required  of  them. 

!rhe  laws  of  all  drflised  countries  in  the  old  world  prorido  for 
the  proper  remuneration,  aol  only  of  coroners^  but  also  of  ezperta 
•ad  medical  witneasea  summoned  to  giro  purely  professional 
•pinions.  Your  committoo  beliero  that,  ia  many  of  the  States  ia 
fha  Union,  prorbioa  is  made^  taadequato  it  is  trao,  for  tho  payaMaft 
of  anch  claims. 

Ia  France,  the  judicial  ofiicers  are  required  to  subpmaa  nodical 
men  ia  tho  ezamiaatioa  of  the  causes  of  all  deaths  occarriag  nader 
aoapioioua  or  aakaowa  circumstaaeea.  Code  d*  lastructioa  Oriau- 
Bollo,  Art.  44— -2S1.  Whea  the  oxperta  or  medical  witaeaeos  are 
caUad  apoa  bj  tho  law  oficara  of  tfce  crowBi  to  aiake  aa  oxamia^ 
liott  or  giro  a  prolesnonnl  opiaioB,  they  booomo  entitled  to  oortaia 
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fees,  wbtch  tre  regulated  hj  the  cfaaneier  of  the  eemeee  reodered. 
Hubert,  Maavel  dee  Lois,  183.    Peris,  1826. 

In  Befsrie,  a  libenl  eompensetioii  for  medioo-legil  opioions  e&d 
examinations  is  prorided  bj  law.  Ordonnanee  Royale,  Mar.  SI, 
1826.  Tbe  Anstriaa  eode  antborises  the  appointment  of  medictl 
men,  who  are  assigned  to  oertain  districts,  and  whose  dnty  it  is  to 
saporintend  and  draw  np  official  reports  of  all  medioo-kgsl  exami- 
nations and  inqneets  in  all  cases  of  suspicions  or  m  jsterions  deaths. 
In  Vienna,  tbe  great  and  world  renowned  Rokitanskj,  who  is  the 
official  pathologist,  assists  at  the  antopeaes  demanded  hj  the  jndieitl 
anthorities. 

Tbe  Russian  laws  anthorife  the  appointment  of  similar  oSeers,' 
with  the  same  functions  and  jnrisdiction. 

In  Ireland,  statute  10  George  lY.,  e.  81,  fees,  not  exceeding  X5 
sterling,  are  paid  to  medical  witnesses  on  coroners'  inquests.  In 
England,  an  act  was  passed  in  1886,  authorising  one  guinea  for 
opinions,  and  two  guineas  for  post*mortem  examinations  perfonned 
by  medical  men. 

In  Georgia,  for  each  riew  of  the  body,  where  there  is  no  dissec- 
tion, the  law  allows  the  medical  witness  ten  dollars  as  his  remunera- 
tion ;  when  diseection  is  requisite  before  the  interment  of  the  body, 
twenty  dollars ;  and  if  an  examination  of  the  body  after  burisl  is 
demanded,  thus  necessitating  its  disinterment,  the  sum  allowed  is 
not  to  exceed  thirty  dollars.  There  is  also  a  fee  of  fifty  dollars  if 
a  chemical  analysis  be  required. 

In  most  of  the  United  States  the  laws  autb<H!t:Sv«e  small  and 
insignificant  compensation  to  the  medical  experts  and  witnesses. 
In  the  District  of  Oolnmbis,  under  the  preeent  law,  there  ie  no  legal 
proriiion  for  the  payment  of  scientific  senrices  rendered  on  a  eoro- 
ner*s  inquest. 

Kow  the  law  is  inoperatire  without  the  professional  action  of  a 
surgeon,  physician  or  chemist:  it  being  necessary  to  make,  as 
shown,  in  one  case,  a  careful  anatomical  inrestigation ;  in  another, 
to  explain  the  physiological  and  toxicological  eifects  of  drugs ;  and, 
in  another,  or  conjointly  with  this,  to  test  the  contents  of  the  ali* 
me^tary  tube,  and  oTon  of  the  blood  and  im  elimbations.    Unless 
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legal  pnnrisKNi  be  aade  bj  ytiniMMt  for  Um 
nermtioB  of  tlw  iiidiTid«tb  to  whom  tWoo  ■ 
noit  iaditpeiioablo  ofieeo  May  bo  ■ori^ciil,  pobGe 
ponded^  and  tbo  admmktntM  of  tbe  kw,  bj  ^  adM  of  ^ 
eooitfy  amsled,  or  Uwie  kboriooo  proftwinail  teki pcHorsod 
for  tbe  000  of  tko  goiem^eat  grataitood j,  vbicb  m  aa  OBoaalj  k 
•or  iodal  and  political  ■TtloB.  Ko  otbcr  daoi  of  citiwo  are 
orpected  to  peifora  profcaBional  datioo  vilbovt  coaipcatitioa  atr 
will  tbey  perform  tbeoi — and  thcie  iadindaah,  bj  rtfawag  tboir 
aid,  as  it  it  reaoonable  tbat  tbfj  abooM,  kaj  tbai  radcr  ^ 
of  tbe  kw  Toid  and  iBopcratifO. 

Considering  tbe  great  amoont  of  benefiriaiy  dntks 
derolf  iag  on  tbe  iMdieal  man,  it  is  still  Moro  nnpottant  tbat 
legal  prorisaon  for  tbe  pajment  of  bb  jost  ckans  sbonld  be 

A  pb jticiaa  is  aammoncd  to  render  «d  to  a  poroon  sappoeod  to 
bo  poisoned  or  felonioasl  j  iojared  by  tbo  action  of  aaoCbcr  porty^ 
bo  attends  witbont  reward,  tbo  patient  being  probably  a 
Tbe  present  Qliberal  system  oxpods  tbat  bo  make  tbo 
inquiry  after  deatb  by  aaatosncal  uTestigalion  or  ebooMcal  analy* 
MS ;  and  tbat  be  commnnicate  in  detail  tbo  resnh  as  a  witness  in 
eonrty  giring,  at  tbe  saoM  time,  an  opinion  based  open  tbis  investi- 
gation, wbicb  none  bat  tbose  learned  m  nwdieal  sdenco  are  capabk 
of  doing  (in  tbe  meantioM  neglecting  bb  private  afairs  and  bis 
romnnermtire  professional  bosiness),  and  tbere  is  no  pecaniary  pro- 
vision  made  in  bis  ease  except  as  a  comsMm  witness — wbik  all 
otber  agents  of  eqnal,  and  oftentimes  of  mnch  less,  imporfanee  to  a 
correct  noderstandiDg  of  tbe  facts  and  a  jnst  jodgment,  are  promptly 
and  amply  provided  for. 

Tbe  remedy  naturally  snggested  to  tbe  profession  by  self-respect, 
k  a  declension,  firm  tboogb  respectful,  to  perform  antopsies  and 
make  obemical  analyses  wbon  requested,  or  illegally  oommaadod, 
by  tbe  judicial  authorities  in  tbose  Sutcs  of  tbe  Union  wbere  tbore 
k  no  provision  for  tbo  remuneration  of  medical  experts  and  wit- 
nesses. It  is  time,  your  Committee  believe,  for  tbe  members  of  oar 
profession  to  assnme  a  frank,  hM  aad  rssolato  position.  Tbero  k 
tto  kgsl  aatbori^  wbkb  aaa  compel  a  lisdical  maa  to  opoa  a  dond 
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bodjy  or  make  %  ohemieal  emunation  of  the  oontonts  of  Ha  ili- 
BtoUfj  ittbo;  Midt  shonld  ho  bo  sobpoBOMd  to  attoiid  an  ihtmIi- 
gfttioB,  It  if  only  Admiasiblo  to  testify  m  to  flMti  within  hii  owa 
ksowledge,  and  be  oea  rofuao  reepeoifoUy  and  firmlj  to  go  fvtber. 

The  memberi  of  the  profoflBioa  of  medieiDe  orerTwbere  ar^  m  e 
olae%  benefieeiit  a&d  eelf-aaerificing,  lahoriog  alwayt  ihetMij  aad 
gratuitoiMlj  in  the  oanio  of  hmnnnity  wd  in  the  ierrioe  of  tkf 
doitatato.  Bat  they,  too,  niiiBt  live  while  they  thus  laber»  and  it 
oannoi  be  expeeted  by  gorernmenty  they  aboold  aenre  the  wealthy 
in  their  moel  profeaaional  poaition  withont  the  obligation  bong 
looogniaed  and  reqnited* 

I  oannol  bring  thia  report  to  n  ooneloaion  without  adcnowledgmg 
the  important  aid  and  ooonael  ao  obeerfnlly  extended  by  Dn.  D* 
Fraaob  Condie,  of  Pennsyhania,  and  Grafton  Tyler,  of  Qeorgc* 
town,  D.  0.,  my  oolleaguea  on  the  Committee  appointed  at  the  Phi- 
ladelphin  meeting  of  the  National  Medioal  AMoeintion. 


••••■•i 


MOENT  AMERIOAN  DEOl«IQN«. 

In  ih€  PkSUMpkU  (kwi  rf  O^^r  mtd  nrmimr. 
ooMMomnuxffH  m.  nunem. 


1.  Tha  twt,  la  ImmII/,  li  tht  powvor  oapMllar  of  aprli^Mrto  dfettBgdA  WIvMa 
rickt  tad  WTMf  Ib  NArtnet  to  tk«  pftiUmlar  Mi  la  qntAtm* 

t.  IT  lb«  priMMr  Ub«n  «id«r  ptrtUl  lanaltjr,  k*nMia*tka  or  dclorioa,  hiA  atfir- 
tk«lM  M  Mdtraluid  tiM  BAtart  «r  kb  Mt»  Md  kB««  lUt  II WM  criiriMl.  ibA 

hU  MSciMi  aMDUl  povtr  I*  appi/  tkal  kavvMs*  to  Ua  ova  mm,  and  if  bt 
hU  lafloiMt  mnmrnrr  «•  imoUmI  kit  rtlttltBt  lo  and  wKk  tlktn^  tad  IktI.  Ik« 
ttt  ttMBltitd  wm  tgtiatt  JMllMMid  rifh^  tad  a  vMtUta  •#  Ikt  dIalalMtr 
da^t  kt  It  rttpoadUt.    PMLvaum,  ^. 


The  followiog  oharge  wai  delivered  to  the  jvy  by 

Linil<6w,  J.-— The  defenoe  in  thia  oaae  if  that  the  priioneri  aft  the 
time  of  the  oomuiaeion  of  thia  offenoe^  wna  not  an  aooovntablo  bebf  • 
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If;  gentleoKB  of  die  jvy,  tUt  snegalMa  n  trac,  k  «mM  W  w»> 
•trout  to  pvniflb  bin,  and  tbmforo  we  find  tW  law  to  W  tkU  if  oae 
charged  witb  the  eoniiiunott  of  criao  ii  lo  cntitelj  devoid  of  oadcf^ 
stondiog  M  to  bo  eitber  an  idiol  or  a  idwea,  be  b  tbercbj  acqait- 
ted  of  all  guilt ;  bo  it  not  cnminaUj  rotpoaaablo  to  tke  cicndtd 
nujoBt J  of  the  law,  bnt  beooineo  at  oneo  ratbcr  an  object  of  pitj 
tban  the  subject  of  ponbbaent. 

Gentlemen,  it  it  vaneecttary  for  dm  to  saj  to  jon  that  we  wiD  be 
obliged  to  investigate  a  mott  delicate  and  danger  owa  rabject ;  ncTcr> 
tbeletSy  we  will  endeoTor  to  laj  down  tacb  mleo  and  tcatt  ao  will 
enable  joa  to  anrire  at  a  tatitfactory  condntion. 

If  the  prisoner  at  the  bar,  at  the  time  be  eommitted  the  act,  had 
not  sufficient  capacity  to  know  whether  kii  act  wat  right  or  wrong, 
and  whether  it  wat  contrary  to  law,  be  it  not  retpontiblo.  Thia  ia^ 
in  fact,  general  intanity,  to  far  at  the  act  in  qncttion  it  cooeemod, 
and  it  mott  bo  to  groat  in  extent  and  degree  as  to  blind  bin  to  tho 
natural  conseqoenecs  of  his  moral  duty,  and  mnsl  hato  ntterly  de- 
stroyed hit  perception  of  right  and  wrong. 

Tho  test  in  this  instance,  at  you  perceire,  tt  tlu  power  er  tmp^eiiy 
of  a  yrtMoner  to  diUinguM  hrtween  right  ond  wrong  in  rrferemco 
to  tho  particular  act  in  queition  ;  for  although  a  man  isay  ]be  tano 
upon  every  other  tubjcct,  yet,  if  bo  bo  mad,  to  nto  an  ezpreetire 
phrase,  upon  the  tuhject,  and  to  far  at  tho  tct  under  immediate  in- 
▼ettigation  it  concerned,  he  thereby  lotot  that  control  of  hit  mental' 
powert  which  rendert  him  a  retpontiblo  being.  The  test  that  tug- 
getted  hat  been  adopted  by  the  judget  of  England,  and  by  tho  ooorta 
of  our  own  Bute,  and  it  too  well  settled  to  be  thaken. 

But  tapposo  that  the  prisoner  wsa  able  to  dittiognisfa  between 
right  and  wrong,  and  yet  was  laboring  under  a  partial  inoanitpf 
hallucination  or  deluoion,  which  drove  him  to  the  oommisston  of  tho 
act  at  a  duty  of  orerwhelming  necessity,  it  he  in  tacb  oatet  retpon« 
tiblo  for  hit  actt  T 

If  the  delusion  were  of  tnch  a  nature  at  to  indnoe  the  pritoner  to 

boliovo  in  the  real  ezittence  of  facts  which  were  entirely  imaginarp^ 

bnt  which,  if  troci  would  have  been  a  good  defenoo,  he  would  not  bo 

retpontiblo.    We,  however,  detire  at  thii  ttage  of  oar  rtmarkt  to  refer 

26 
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rather  to  other  delotioM  thaa  the  deet  thoe  ipoken  of^  reoerriog 
for  futoro  contiderfttion  ovr  remftrka  on  thie  brftneh  of  the  iuhjeet. 

That  partial  intanit/,  halloctnaUon  or  delnaioBy  eoapM  with  the 
power  of  dieeriminating  between  right  and  wroogi  waa  no  ezense 
for  crime,  has  been  mled  to  be  the  law  of  Eoglandi  and  to  thb  point 
did  thejttdgee  of  England  refer  In  MeNau^htfH'9  tu%  10  Clark  4 
Fin.  210,  in  their  first  anawer  to  the  qneetiona  propounded  to  theni 
bj  the  Ilooae  of  Lorda.  Thia  dootrine  waa  alao  otated  to  be  the  law 
hy  our  predeoesaora  upon  thia  bench  in  the  ease  of  OfmmmiweaUk 
▼a.  FarkiHy  2  Paraona  8e«  Eq.  Ca.,  p.  481,  and  would  haYO  remained 
the  law  in  thia  State  bnt  for  the  opinion  and  charge  of  Chief  Joatloe 
Gibaon  in  Com.  Ta.  Moder^  4  Barr,  26G,  where  the  Chief  Jnatice  aaja : 
**It  (inaanit/}  moat  amoant  to  deluaion,  or  hallactnation,  oontroUing 
hia  will  and  making  the  oommiaaion  of  the  act  a  duty  of  oremiliDg 
neeeasitj."  And,  again,  he  aajat  "  The  law  ia,  that  whether  inaanit j 
bo  general  or  partial,  it  moat  be  ao  great  aa  to  hare  controlled  the 
will  of  ita  aobject,  and  to  have  taken  from  ham  the  freedom  of  BMNral 
action.'* 

Medical  writera  agree  that  batancea  conatantlly  ocowr  of  the  com- 
sniaaion  of  acta  of  killing  b/  thoae  who  not  only  know  that  the  act 
about  to  be  committed  ia  wrong,  but  that  pnniahment  ia  affixed  to  lit 
•oommiaion  bj  law. 

We  cannot,  howcTcr,  leare  thia  branch  of  the  aubject  to  douht  or 
uncertainty,  and  our  concluaion  ia,  after  a  aomewhat  extended 
ittvcatigation  of  the  law,  that  the  proper  rule  to  be  adopted  npoa  the 
point  in  qneation  ia  the  following :  • 

If  the  prisoner,  although  he  labora  under  partial  inaanity,  hallu- 
cination or  deluaion,  did  undcratand  the  nature  and  character  of  hia 
act,  had  a  knowledge  that  it  waa  wrong  and  criminal,  and  mental 
power  aufficient  to  apply  that  knowledge  to  hia  own  caae^  and  knew 
if  he  did  the  act  he  would  do  wrong,  and  would  recei?e  puntahment ; 
if,  farther,  he  had  aufficient  power  of  memory  to  recollect  the  reU- 
lion  in  which  he  atQod  to  others,  and  others  atood  to  hinii  that  the 
act  in  queation  waa  oontraiy  to  the  plain  dictatea  of  juatioe  and  right, 
iigurioua  to  othera»  and  a  violation  of  the  dictates  of  duty,  h^  would 
be  reapooeible* 

▲  man  muat,  therefore^  labor  under  aomething  move  than  **  a 
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mere  »or»l  •bliqvity  of  peroeptioiif'*  tad  **»  muk  wbott  mmd 
•qainti,  unlets  inpelled  to  crimo  by  this  Tory  mental  obUquty*  k 
M  much  amennblo  to  pvnishment  ••  one  whooo  070  tqni^tt." 

The  jury  nniftty  therefore,  ereii  though  they  believe  the  priioner 
Ubored  under  »  diseeaed  and  ueoond  ttato  of  mindt  be  aetisfied 
tbat  this  diseased  or  unsound  state  of  mind  eiiited  to  such  a  dcgrsoi 
that  although  he  eoald  distingaish  between  right  and  wrong,  yet 
with  roferenee  to  the  aet  in  qnestioa,  his  reason,  oonscienoe  and 
jttdgment  were  so  entirely  penrerted,  as  to  render  the  eommisiion 
of  the  aet  in  qvestion  a  daty  of  oferwhclming  necessity. 

But,  gentlemen,  there  is  another  species  of  delusion  entirely 
distinct  from  those  which  we  hsYo  just  considered,  which  is  recog- 
niMd  by  the  law,  and  which,  when  the  jury  belioTe  that  it  clearly 
exists,  win  entitle  the  prisoner  to  an  acquittal.  I  refer  to  that 
delusion  by  reason  of  which  the  prisoner  commits  the  act  under  a 
fixed  honmjidt  belief  (which  is  a  delusion)  that  certain  facts  existed 
which  were  wholly  imsginary,  but  whieh  if  true  would  hare  been 
a  good  defenee. 

The  judges  of  England,  in  their  answer  to  the  fourth  question 
propounded  to  them  by  the  House  of  Lords,  say-^^upposing  that 
one  labors  under  partial  delusion  and  is  not  in  other  respects  insan<i, 
**  We  think  he  must  be  oonsidered  in  the  same  situation  as  t6  re- 
spoosibility  as  if  the  facts  with  respect  to  which  ths  delusion  exists 
were  real.  For  example,  if,  under  the  influence*  of  delusion,  he 
supposee  a  man  to  be  in  the  act  of  attempting  to  take  away  his  life, 
and  he  kilb  that  man,  as  he  supposes,  in  self-defence,  he  Would  be 
exempt  from  punishment. 

**  If  hb  delusion  was,  that  the  deceased  had  inflicted  a  serious 
injaiy  to  his  character  and  fortune,  and  he  killed  him  in  ^renge, 
he  would  be  liablo  to  punishmenL" 

But,  gentlemen,  if  this  spirit  of  delusion  existed,  the  act  charged 
agunst  the  prisoner  must  be  the  direct  tesult  of  this  delusion,  and 
the  delusion  must  hsTo  been  directly  connected  with  the  act  driring 
him  to  its  commiwion,  and  must  hare  been  such  a  delusum  whiehf  if 
it  had  been  a  reality  instead  of  an  issagination,  would  hsve  justified 
him  in  takbg  life. 
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Botidet  the  kimis  of  iiiMiiity  to  vbieh  I  liftTO  already  referred, 
Mtd  wbioh  ttrietly  ipeaktog  aifeet  the  miod  011I79  wo  bare  moral  or 
homieidal  iaaanitj,  which  eoome  to  bo  «»  urmiMU  meUnation  to 
kill  or  to  eammii  eofM  eiker  pariicuUr  cffmeo.  Wo  aro  obliged  by 
tho  foroo  of  authority  to  say  to  yon,  that  thoro  is  sooh  a  disease 
known  to  tho  law  as  bomiotdal  insanity;  whnt  it  is,  or  in  what  it 
eonsists,  no  lawyer  or  judge  has  ofor  yet  boon  able  to  explain  with 
prooision ;  pbyaieians,  espeetaUy  thoso  baring  ohargo  of  tho  insane, 
gradaally,  it  would  seoniy  oomo  to  tho  eondnsion,  that  all  wicked 
men  are  mad,  and  many  of  tho  judges  hnro  so  far  fallen  into  the 
same  error  as  to  render  it  possiUo  for  any  man  to  esoape  the  penaltj 
which  tho  law  affixes  to  orimo. 

Wo  do  not  intend  to  be  understood  as  expressing  the  opinion  that 
in  some  instances  human  beings  are  not  afflicted  with  a  homicidal 
mania,  but  we  do  intend  to  say  that  a  defeoee  oonsasting  oxdosiTely 
of  this  species  of  insanity,  has  frequently  been  made  the  means  by 
which  a  notorious  offender  has  escaped  punishment.  What,  then,  is 
that  form  of  disease,  denominated  homicidal  mania,  whieh  will  excuse 
one  for  baring  committed  a  murder  t 

Chief  Justice  Qibson  ealls  it,  **that  unseen  ligament  pressing  on 
the  mind,  and  drawbg  it  to  oonsequenoes  wbioh  it  sees  but  cannot 
aroid,  and  placing  it  under  a  eoenMon  wbioh,  while  its  reeults  are 
clearly  perceiYed,  is  incapable  of  resistaneo"*-'*  an  irresistible  incli- 
nation to  kilL" 

If  by  moral  insanity  is  to  be  nnderstood  only  a  duordered  or 
pir9€ri9d  state  of  the  affections  or  moral  powers  of  tho  mind,  it 
cannot  be  too  soon  discarded  as  affording  any  shield  from  punish- 
ment for  crime;  if  it  can  be  truly  said  that  one  who  indulges  in 
▼iolent  emotions,  such  as  remorse,  aag^r,  shame,  grief,  and  the  like, 
is  afflicted  with  homiddal  insanity,  it  will  be  difficult,  yes,  impossible, 
to^  say  where  sanity  ends  and  insanity  begins;  for^  by  way  of  illus- 
tration, the  man  who  is  lashed  into  fury  by  a  fit  of  miger  is  in  one 
sense  insane. 

As  a  general  rule  it  will  be  found  thai  instances  ar^  rare  of  cases 
of  homicidal  insanity  occurring  wherein  the  mania  is  not  of  a  |f«iM- 
rml  fwrtnrw,  and  rssults  in  a  desire  to  kill  any  and  erofy  person  who 
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nift J  duuiee  to  fall  withm  tke  range  of  Uio  maiiiao'a  maleTokneo ;  m 
it  is  general,  so  alao  is  it  baaed  npon  imaginarjf  and  not  rtal  wrongi ; 
if  it  is  direeted  againat  a  particular  person  (as  is  sometimes  the 
ease,)  then  also  the  canse  of  the  act  will  generallj  be  imaginary ; 
when,  therefore,  the  jury  find  from  the  OYidenoe  that  the  act  has 
been  the  resnlt  not  of  an  imaginary  bat  real  wrong,  they  will  take 
eare  to  examine  with  great  caution  into  the  eircnmstances  of  the 
case,  so  that  with  the  real  wrong,  they  may  not  also  discoYer  re- 
▼enge,  anger,  and  kindred  emotions  of  the  mind  to  be  the  real  mof  im 
which  hat  occanoned  the  homicidal  act 

Orfila  has  said,  "  That  the  mind  is  always  greatly  troubled  when 
it  is  agitated  by  anger,  tormented  by  an  unfortunate  lore,  bewildered 
by  jealousy,  overcome  by  despair,  haunted  by  terror,  or  eorrupted 
by  an  unconquerable  desire  for  tengeanee.  Then,  as  is  commonly 
said,  a  man  is  no  longer  master  of  himself,  his  reason  is  affected, 
his  ideas  are  in  disorder,  he  is  like  a  madman.  But  in  all  these 
eases  a  man  does  not  lose  his  knowledge  of  the  real  relations  of 
things,  he  may  exaggerate  his  misfortune,  but  this  misfortune  is  real, 
and  if  it  carry  him  to  commit  a  criminal  acl|  this  act  is  perfectly 
well  motired." 

The  man  who  hat  a  dear  conception  of  the  Tarious  relation/  of 
life,  and  the  real  relations  of  things,  b  not  often  afflicted  with  insanity 
of  any  description.  He  may  become  angry,  and  in  a  fit  of  temper 
kill  his  enemy,  or  eren  his  friend,  but  this  is  not,  and  I  hope  nerer 
will  be,  called  in  courts  of  justice  insanity.  Again,  one  who  is 
really  driven  on  by  an  uocontrollablo  impulse  to  the  commission  of 
a  crime,  will  be  able  to  show  its  "  contemporaneous  existence  evinced 
by  present  circumstances,  or  the  existence  of  an  habitual  tendency 
developed  In  particular  cases,  and  becoming  in  itself  a  second  nature," 
and  ought  further  to  show  that  the  mania  **  was  habitual,  or  that  it 
had  evinced  itself  in  more  than  ope  instance." 

Chief  Justice  Lewis  has  said  that  moral  insanity  ^  bears  a  striking 
resemblaaoe  to  esM/"  and  further,  **  it  ought  never  to  be  admitted 
at  a  defence  until  it  is  shown  that  these  propensities  exist  in  such 
violence  at  to  subjugate  the  InteHect,  control  the  will,  and  render  it 
impoesiblo  for  the  party  to  do  otherwise  thun  yield."    And  agaiui 
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^ikk  tUU  of  nmd  it  not  to  U  proMmfd  witlMVt  •ndoBMy  nor 
doM  it  ■fudlj  oeiw  «ith<Niil  loat  fnmmi»mj9p^piQm  indicftluig 
itt  approtcL" 

OraUemeB  of  tbo  jvj,  wo  toy  to  job,  to  tlio  noolt  of  oir  rcfleo- 
tiooa  on  thb  brtaoh  of  tho  oabjoet,  that  If  tho  prioottor  vai  oetaotod 
hj  on  irrooiatiblo  inclination  to  kill,  and  vaa  ntterl j  nnaUo  to  oontrol 
hia  will  or  tobjogato  bia  intoUoot,  and  was  nal  actnatod  by  anger, 
jealonsy,  roTongo^  and  kindrod  oril  paariona,  ho  ia  ontillod  to  an 
aeqnittal,  fMroTidod  tho  jwy  bolioTO  tbat  tho  atato  of  niind  now 
roforrod  to  haa  boon  proron  to  hafo  oxiatod,  withom  donbt.  and  to 
their  eatiafaotion. 

Tho  jndgo  then  roriowod  at  length  tho  OTidonoo,  and  eallod  tho 
attention  ef  tho  jvry  to  tho  aet  of  Aaeombl j  regvlating  tho  degreeo 
of  murder^  and  aleo  to  that  aot  whieh  roqairaa  a  jifji  when  tho 
defence  ia  inaanitj,  to  aaj  ao  if  thoj  ao  beUoTo,  and  alao  to  iind  if 
tho  priaonor  la  acquitted  on  that  gronnd;  and,  after  oalling  npon 
the  Jury  in  the  moat  aolenm  manner  to  diaoharge  their  whole  dnty^ 
ho  committed  tho  prisoner  to  their  charge,  aayiag :  ^  If  tho  priaoner, 
by  reason  of  mental  infirmityi  ia  not  a  reeponsiblo  bobg,  aoqnit 
him ;  but  if  yon  beliore  him  to  bo  guilty,  in  tbat  oTont  oonaign  him 
to*that  doom  which  la  tho  direct  reaolt  of  hia  own  not.** 

The  prisoner  waa  acquitted.  •«    X^  J>^  /#m^^  /.^^  ^/  <ki 
n^     1    •  r  -i  -^-^-^ 

In  ih€  J>i9tnH  0»uri  rf  iht  Vnittd  SUtei,  WUeHuU  Dktriar 

In  Xquiijf. 

THu  CLivxLain>  inaunaiioB  oomvamt  m.  oionoi  nun  amp  9VhUt  a, 
nncD  Hxa  win,  JAicxa  e.  nooxna,  Ann  no  milwaoub  Aim  msaia- 
aim  nattJioan  oompamt, 


1.  Wktr«  A  powtr  vT  tMonf  !•  |lT«a  bj  IhrM  iMuli  la  eowMa  «r  villift  !■«■» 
fbr  tb«  m]%  iMtlsf,  mA  abMlalt  <h>tiItfaUtr  tmy  ptft  •!  tiitir  imt«Mt  to 
mU  toU,  Md  th«  ftlton«]r  Manjt  tlMibar*  tfoM  tf  tkt  priMipal^i  m4  tikM  m 
•oateyaaot  tack,  sad  Uea  ««HfagM  ik«  mm  latorwl  for  mmtf  kaatd,  all  at 
tta  ■— t  tiiM»  Ifca  mmipi^t  U,  to  tqaitj,  tba  ■irtjaf  af  th»  priwlfal. 
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•lifanUfaa  tf  Ite  Mortgagf. 

t.  Utwy  ■«•!  b*  flpteiallj  pIm4c4,  tr  ipMifcally  ttt  fertk  m  HMUMtri,  aA4  m^ 
parted  ^  trldtMt.  vr  tb«eo«iiiHII  Mtiaqairt  loto  IL 

4.  Tb«  ■tolut«  Itaridof  tniti  !■  ehucerj  to  ten  yctra.  ikoiild  b*  afpllfd  to  •  mU  to 
Iwclw  A  ■•rifsf 0  Ag»ki»l  ft  pvrckftMr  onder  prior  aor((a(ct,  broogbt  m^m* 
teCB  XM«t  ftfl«r  (bt  BortgMgt  dtbt  wm  pftjiblc,  tbt  ■•rifagt  glTra,  and  tb« 
»«rtgst«  d«bi  pftjftbto  b«fer«  tbe  rtolQto  t«ok  tgwt  pfttoabirly  vbcs  tb« 
»«rt|tftgM  bad  mCIm  vUblo  t«»  jMn  aftor  tba  aalt  widar  Iba  prtor  iMrtgafti^ 
aad  Iballba  pvebaatr  waa  to  | loa  af  tba  preailMa  aUlMlag  llda. 

%.  Wllbavl  awb  a  stotata,  cqvltj  vavU  Mi  diatorb  tba  pwatiiiia  «r  UOa  af  aaeb 
a  ytbaair,  aa  tba dcaMsd  is rtoto;  aad  tbara aaat  ba  aaaariaaet,  good  Mlb, 
Md  raaaaaabto  dUigenea  to  call  toto  aciiao  tba  po«ar#  of  a  aawi  af  aqbltjr. 

«.  ^MTv^^Wbatbar  hy  aMlogj  to  tba  atototca  af  iba  Etato  liatUag  tba  tina  far  tba 
radroipliaB  aflaada  M»ld  for  drbl,  a  tabocqatat  ttattga^,  Mt  a  party  to  a  bin  af 
a  priar  aartgagca  to  forMlaat,  sbovld  laalatala  a  bill  to  aqaltj  to  radatai  altor 
twa  yaat%  agatoit  a  panbaaar  aadir  a  dtawa  aa  tba  prtor  toartgagt  f 


a 

The  opinion  of  tbo  eonrt,  in  which  tho  facti  are  tnfficientlj  set 
forthy  wu  delivered  bj 

MiLLEB,  J, — It  it  let  forth  in  the  bill,  that  on  the  tenth  day  of 
Fcbniarji  1887^  George  Reed  madoi  and  delirerctl  to  complainant, 
three  promissorj  notes— >ono  for  97,250,  payable  in  one  year ;  one 
for  97,500,  payable  in  eighteen  months ;  one  for  $7,350,  payable 
in  two  yeara,  with  interest  after  one  ycar-^amounting  to  922,000. 
And  that  said  Reed  and  wife,  to  secare  the  payment  of  said 
debt,  did,  at  the  same  time,  execute  and  de lirer  to  complainant  a 
SDortgftge  of  certain  lots  and  lands,  described  as  *'  being  twenty 
•cm  of  land,  situate,  l^ing  and  being  in  the  town  and  county  of 
>inwaulieo  and  Territory  of  Wisconsin,  equal  and  undiTtdcd,  in  all 
thoee  pieces  or  parcels  of  land,  known  as  Finch's  Addition  to  the 
town  of  Mflwaukee,  after  excepting  blocks  numbered  fiAcen  (15)» 
•iiteen  (16),  twenty-one  (21),  and  twenty^ight  (28) ;  also,  loU  num- 
bered lire  (6)  and  ten  (10)  in  block  numbered  twenty-nine  (29) ;  lot 
numbered  irt  (5)  block  numbered  thirty-six  (86),  and  lots  numbered 
four  (4)  and  five  (5)  in  block  numbered  forty-four  (44),  as  designated 
in  the  recorded  pint  of  said  addition.    Said  twenty  acres  subject  to 
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all  •tr«eU  Asd  dleji  Uid  oat  ia  Mid  tdditioiit  Mid  mil  legal  Ugli- 
vays."  *'  And  ihirty-eU  amt  of  Und  equal  and  iindiTided,  id 
those  two  tracta  of  land  aitoate  in  the  oonntj  of  Milwaukee  and  Ter- 
ritory of  Wiaoontini  deieribed  aa  lota,  numbered  two  (2)  and  three 
(8)  in  aeotion  numbered  twenty-one  (21),  in  township  numbered 
seTen,  north  of  range  numbered  twenty-two  eaat  in  said  territory, 
in  the  distriet  of  lands  subjeet  to  sale  at  Milwaokeoy  contMung 
18O/««0  acrea  of  land." 

The  mortgage  was  reoorded  in  the  ofioe  of  the  Register  of  Deeds 
for  Milwaukee  county,  on  the  twenty-soTeoth  of  April,  1887. 

The  plat  of  Finch's  addition  was  raeated  by  aa  act  of  the  legis- 
lature, approYod  March  81st,  1855,  and  the  said  parcel  of  land  is 
now  known  and  described  as  the  south-east  qt^arter  of  section  thirty 
of  township  seven,  range  twenty-two  east*  The  complainant  daims 
to  hare  a  lien  on  an  undirided  twenty  acreii  of  said  quarter  section* 
And  James  H.  Rogers  and  the  Milwaukee  and*  Mississippi  Railroad 
Company  hare,  or  claim,  some  interest  in  the  mortgaged  premises, 
as  subsequent  purchasers,  incumbrancers,  or  otherwise,  but  subjeet 
to  complainant's  lien.  ▲  decree  of  sale  ef  the  mortgaged  premises 
is  prayed. 

The  bill  was  filed  and  subpcona  issued  on  the  twelfth  day  ef 
February,  1856.  g 

George  Reed  filed  an  answer,  in  which  he  admits  the  execution 
and  delirery  of  the  notes  and  mortgage,  he  then  being  jostly 
indebted  to  complainant  in  the  sum  of  922,000.  And  he  admits 
that  the  plat  of  Finch's  Addition  was  Tacated  by  an  act  of  the 
Legislature ;  and  that  the  land  is  now  known  and  designated  aa  the 
south-east  quarter  of  section  thirty  of  township  seven,  range  twenty* 
two  east.  And  by  rirtue  of  said  mortgage,  the  complainant  haa  a 
lien  on  one  undivided  twenty  acres  in  said  quarter  section.  And 
he  admits  that  822,000,  the  amount  of  said  notes  and  mortgage, 
with  ioterestf  still  remains  due  and  unpaid.  He  pleads  that,  in  the 
month  of  December,  1842,  he  waa  discharged  from  his  debts,  under 
the  bankrupt  law  of  the  United  8tatoa|  by  the  Supreme  Court  of 
ihe  Territory  of  Wisconsin* 

James  II.  Rogersi  in  his  answer,  sutes  that  George  Reed  Bever 
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had  anj  business  trsnsaetions  with  complsinsnt,  except  through  one 
Edmund  Clark,  who,  M  the  date  of  the  mortgage  and  erer  since, 
was  the  president  of  the  corporation.  lie  says  that  he  ts«the  owner 
in  fee  simple  of  the  sooth-east  quarter  of  section  80.  of  town.  7, 
range  22 ;  and  that  he  has  been  in  the  full  and  actual  possession, 
as  the  owner  thereof,  for  the  last  nineteen  years,  and  fenced  and 
cultiTated  iL  And  he  has  resided  in  Milwaukee  constantly,  where 
he  oonld  at  all  times  be  found.  He  pleads  that  he  has  been  in  the 
actual  occupation  of  the  land  for  more  than  ten  years  since  the 
right  of  action  on  the  mortgage  accrued,  and  before  the  commence* 
ment  of  this  suit ;  and  that  the  right  of  action  is  barred  by  the 
statute  of  limitations  of  this  State,  the  right  of  action  having  accrued 
more  than  ten  years  before  the  bill  was  filed. 

Rogers  further  answers,  that  neither  Qeorge  Reed  nor  the  com- 
plainant erer  had  any  title  to,  or  any  equitable  or  just  claim  to,  or 
lien  on  said  mortgaged  premises.  That  the  twenty  acres  were  the 
property  of  Curtis  Reed.  And  Edmund  Clark  was  the  president  of 
tho  insurance  company,  and  the  owner  of  the  oontroUing  interest  in 
its  capital  stock.  George  Reed,  as  the  attorney  in  fact  of  Curtis 
Reed,  conTcyed  said  twenty  acres  undivided  to  Clark,  by  a  deed 
bearing  date  the  same  day  of  the  mortgage,  for  the  pretended,  or 
nominal  consideration  of  $20,000.  And  on  the  same  day  and  time, 
at  Cleveland,  Ohio,  Clark  conveyed  the  same  to  George  Reed,  for 
the  pretended,  or  nominal  consideration  of  $30,000,  who  gave  to 
the  insurance  company  the  notes  and  mortgage.  These  convey* 
anoes  and  mortgage  were  given  in  the  absence  of  Curtis  Reed,  and 
without  his  knowledge  or  consent ;  and  they  are  all  parts  of  ono 
oormpt  and  fraudulent  transaction,  and  without  any  benefit  to  Cur« 
tis  Reed  ;-^and  that  it  was  a  fraud  upon  Curtis  Reed  and  those 
claiming,  under  him,  any  interest  in  the  land. 

Rogers  also  sets  forth  in  his  answer,  that  Curtis  Reed,  prior  to 
the  execution  of  the  mortgage,  gave  a  mortgage  of  the  land  to 
Nathaniel  ^neh,  for  $2,000  and  interest ;  and  another  mortgage 
upon  his  remaining  interest  of  the  quarter  of  section  thirty,  to  B* 
W.  Finch,  for  $2,266;  and  both  these  mortgages  were  reeorded 
before  the  mortgage  of  oomplainani.    Those  two  mortgages  were 
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Msigiied  to  the  defendftiil  Bflg«%  ftr  *  vtUUt 
before  dvc,  who  «MM>d  tktm  !•  be  fowclewii  bj  !«•  ewts  in  Um 
Ttrritorul  Dwtriel  Cowi  for  MiIidmIcm  Qmatf^  Aad  tlie  kad 
iru  told.ta  him,  (Regen)  tad  tbe  mIm  ««•  ooainBwl  aad  daede 


Sogers  father  leti  «p  titlo  to  tho  lead  wider  a  eide  hj  the 
■•eignee  of  George  Reed,  of  hie  iotereet  ia  the  load. 

And  he  pleede  that  the  ooarejtaeee  tad  Mortgige  were  a  deriee 
to  tToid  tho  lawe  of  aeiirj;  tad  thai  the  aolas  tad  laortgaga  on 
toid,  ae  bebg  ia  noUtioa  of  the  laws  of  Ofaioi  or  Kew  Tark,  er 
WieooB«a« 

He  eleo  deioM  title  bj  aieeai  of  taadiy  tax  deedi;  tad,  ali% 
that  he  haa  paid  the  taiee. 

He  inaiets  that  the  eaoae  of  aotioa  ia  atale,  aad  ahoald  bo^  be 
enforeed  ia  oqvitj.  He  alao  iaauta  thai  it  ia  aowhere  ataled  la  the 
bill,  that  the  monej  aa  elaimed  to  hare  beea  loaaod,  waa  part  of  tho 
capital  of  the  iaaoraaoe  oompaay.  And  that  the  charter  of  the 
coflnpaaj  girea  no  power  to  deal  ia  real  eetate,  or  to  loaa  nmicj 
except  of  tho  oorporato  fonda*  And  that  the  BMrtgage  for  that 
reaaoa  ia  Toid*  And  that  the  companj  haa  kag  aiaoe  oeaacd  to 
eiiat,  aad  ia  incapable  of  bringing  thia  aniu 

Defendant  Bogera  diacUima  aaj  mtereat  ia  loU  2  aad  8  of  aeetioa 
21,  towa,  7,  raage  22,  deecribed  ia  the  mortgage  and  bilL 

A  replication  ia  filed  to  the  aoawer  of  Jamee  H.  Bogera. 

The  Milwankee  aad  Miaaiaaippi  Railroad  Oompaaj  makea  ao 
defence. 

Bj  the' deed  of  Benoni  W.  Finch  and  wife,  to  Cnrtia  Beed,  datod 
April  28d,  1886,  fifteen  acrea  nndirided,  aad  alio  £rt  aerca  aadi- 
Tided  in  aection  80,  town.  7,  range  22,  were  coaT^jed*  Aad  hj  tho 
deed  of  Nathaniel  Fbch  and  wife,  to  Cnrtia  Beed,  dated  April 
26th,  1886,  aoTeateea  aad  a  half  acrea  nndifided  ia  the  aaaM  aaolioa 
were  conrejed. 

On  the  28d  Jane,  1886,  B.  W.  Finch  aad  wife,  aad  K.  Finch  aad 
wife,  and  Cnrtia  Beed,  gafo  to  George  Beed  a  power  of  attornoj 
*<to  contract  for  the  aale,  leaaing,  aad  abeolnto  diapcaalof  all  or  aaj 
part  of  oar  iatereal  ia  the  Tillage  lota  laid  oat  ia  tho  aoatli-aaaC 
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qvarter  of  teetioD  No.  80»  in  towiubip  7|  nusge  22|  in  tbo  Torritoiy 
of  WiteonsiD,  kBowB  ood  dttigiiated  m  Finok*!  odditioB;  and  oa 
meli  ienns  u  to  ov  told  nttornoj  alull  oeem  nioet  And  olio  obio* 
lately  to  lell,  oonTo^y  or  leoao,  ond  in  oar  nonet  tnd  boholf  to 
oxecato  oil  deeds  or  instromonto  Ibot  noy  bo  nceemry  to  eony 
into  foil  ofeot  tbo  powers  hereby  oonferred;  end  enable  oar  said 
attorney  to  make  snob  disposition  of  all  or  any  part  of  oar  interests 
in  the  premises  aboro  desoribed,  as  effeetnally  as  we  oarselres  might 
doy  excepting  and  reserving  nnto  onrselves,  respectlToly,  the  sole 
right  of  selling  the  sereral  lots  and  blocks  therein  described.  And 
the  said  attorney  is  to  rstain  ftvo  j»er  osnt  on  the  amoant  of  rates 
which  ho  shall  effect,  and  his  expenses  to  bo  refanded.'* 

Instead  of  making  sales  and  leases  of  loto  as  contemplated,  George 
Bred,  as  tbo  attorney  of  GorUs  Rood^  onder  the  power,  on  the  lOtb 
Febmary,  1887»  in  Cleroland,  Ohio,  conToyed  by  warranty  deed  to 
Edmnnd  Clark,  **  twenty  acres  of  land  ondtTided  of  that  tract  kilbwn 
no  Finch's  addition  to  the  town  of  Milwaukee,  excepting  the  lots  and 
blocks  excepted  in  the  power  of  attorney,  and  as  deeignated  in  the 
recorded  plat  of  said  addition,  and  sabjoct  to  all  streeU  and  alleys 
laid  oat  in  said  additioni  and  also  sobject  to  all  legal  highways.'* 
And  on  the  same  day  and  at  tbo  same  place,  Bdmond  Clark  oon- 
Toyed  by  qait  daim  deed,  the  same  land  with  the  same  description 
to  George  Reed,  who^  with  his  wife,  gare  back  the  mortgage  in  sait 
and  the  notes,  to  tbo  Cloreland  Insurance  Company. 

Edmund  Clark  has  been  examined  as  a  witness,  and  he  testified 
that  these  sereral  conTeyanees  and  the  notes  and  the  mortgage,  were 
exocntod  and  deUrored  at  the  ssmo  time,  and  wore  the  same  ti^ns* 
action.  It  is  certain  George  Beed  could  not  use  the  power  of  attor- 
nej  so  as  to  acquire  title  to  the  land  adrerso  to  or  exdosire  of  that 
of  hb  priadpol,  Costis  Rood.  In  equity  it  is  Custis  Roed*s  mort* 
gage,  although  at  kw  it  is  George  Reed's  personal  obligation  or 
eootract. 

Clark  testifies  that  he  thinke  the  mortgage  was  to  be  on  tbo  same 
twenty  acres  that  were  conreyed  to  bim.  The  description  in  the 
deeds  and  mortgage,  in  connection  with  the  power  of  attorney,  and 
ito  fceital  in  the  deed  to  Clark,  c^fino  the  mortgage  to  Curtis  Reed's 
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twenij  aere*.  This  mortgige  does  nol  oover  any  interest  of  George 
Beed  in  that  section,  which  He  then  held.  ErerythiDg  oonnected 
with  the  transaction  excludes  the  idea  that  the  mortgage  is  upon 
anj  land  in  that  section  but  Curtis  Reed's.  The  purchase  bj  Rogers 
of  George  Reed's  interest  in  the  section  of  land  at  his  assignee's 
sale,  does  not  affect  this  mortgage.  George  Reed's  hankrnpto/, 
and  the  proceedings  and  the  ssle  under  them,  hare  nothing  whatever 
to  do  with  this  case,  so  far  at  James  H.  Rogers  is  concerned.  The 
return  of  this  debt  b/  George  Reed,  in  the  schedule  annexed  to 
his  petition  in  bankruptcy,  cannot  in  any  way  affect  the  interests 
or  rights  of  Curtis  Reed  and  James  H.  Rogers  in  regard  to  the  mort* 
gage  or  the  mortgaged  premises. 

This  mortgage  was  a  security  for  money  loaned,  and  the  insurance 
company  had  authority  by  its  charter  to  take  security  for  money 
loaned  as  part  of  its  capitaL 

Clark  testifies,  that  the  amount  paid- Reed  was  entered  on  the  books 
of  the  company,  as  paid  by  it.    That  he  made  the  arrangement 
witli  Reed  after  consulting  some  of  the  directors.    He  also  testi- 
fies that  elcTen  thousand  dollars,  part  in  cash  and  part  in  paper,  was 
the  true  sum  adranced,  and  was  the  true  consideration.    The  other 
ele?ea  thousand  was  the  consideration  of  a  guarantee  that  the  mort* 
gaged  premises  would  be  worth  the  amount,  when  the  notes  sbould 
become  payable;  and  also  a  priTate  note  of  $8,000  wasgiren  by 
Reed  as  a  penalty  for  the  punctual  payment  of  the  notes.    The 
notes  were  given  in  Ohio,  and  were  made  payable  in  Kew  York, 
and  the  mortgage  is  on  land  in  Wisconsin.    The  pleadings  do  not 
authorise  the  court  to  inquire  into  the  subject  of  usury.    They  aro 
altogether  too  indefinite  and  uncertain*    Usury  must  bo  specially 
pleaded,  and  the  evidence  must  sustain  the  plea.    The  whole  trans- 
action appears  to  have  been  a  desperate  device  of  George  Rood  to 
make  a  raise  of  money,  and  an  unwarrantable  scheme  of  Clark  to 
embarrass  a  customer.    Rogers  pleads  in  his  answer,  that  the  trans* 
action  was  a  violation  of  the  usury  laws  of  either  the  States  of  Ohio, 
New  York  or  Wisoonsin,  and  is  void.    Upon  such  pleading  I  ahall 
not  examine  the  subject ;  nor  shall  I  stop  to  inquire  whether  Rogers 
could  plead  usury  without  tendering  the  amount  actually  loaned, 
with  interest. 
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A  power  to  lell  lands,  luaall  j  includes  •  power  to  mortgtge ;  bat 
n  mortgmge  under  such  »  power  for  a  greater  ram  than  is  actnallj 
loaned,  maj  be  repudiated  hj  tbe  principal.  Curtis  Reed  might 
hare  required  the  eancellation  of  the  conTeyanees  and  mortgage,  at 
all  events,  upon  payment  of  the  ram  loaned.  But  Rogers  is  a 
stranger  to  the  transaction,  and  he  cannot  make  the  objection  to 
the  Taliditj  of  the  mortgage*  He  can  onlj  eause  inquirj  to  be 
made  of  its  true  consideration,  if  it  is  a  lien  on  his  land.  Jaekwn 
€z  dem  McCartif  ts.  Van  Dolfun^  6  Johns.  48;  CkUJk  n. 
Dighy^  12  Harris,  28. 

Rogers  became  the  assignee  of  the  two  mortgages  of  Curtis  Reed 
to  the  Finches,  dated  in  April,  1886.  In  pursuance  of  decrees  of 
the  District  Court  for  Milwaukee  county,  at  the  suit  of  Rogers 
against  Curtis  Reed,  Edmund  Clark  and  others,  the  mortgaged 
premises  were  sold  in  satisfaction  of  those  mortgages  to  Rogers :  n 
deed  was  made  to  him  of  the  premises,  b/  the  master,  according  to 
the  order  of  confirmation  of  the  sales.  Those  mortgages  being 
prior  liens,  Rogers  became  the  purchaser  of  the  legal  title.  The 
mortgage  in  suit  is  dated  in  February,  1887,  and  is  of  Curtii  Reed's 
equity  of  redemption  merely.  An  ejectment  would  not  He,  at  the 
suit  of  this  mortgagee  against  Rogers,  the  owner  of  the  legal  title. 
The  only  remedy  of  the  complainant  is  by  bill  in  equity  for  the  sale 
of  the  mortgaged  premises,  which  is  this  bill,  or  for  redemption ; 
and  the  subject  matter  is  of  the  peculiar  and  .exclusiTo  jurisdiction 
of  a  court  of  equity. 

At  the  date  of  this  mortgage  there  was  no  Statute  limiting  raits 
in  equity.  An  act  went  into  force  in  the  month  of  July,  1889,  thnt 
**  Bills  for  relief  in  ease  of  the  existence  of  a  trust  not  cogniiable 
in  the  courts  of  common  law,  and  in  all  other  cases  not  herein  pro* 
vided  for,  shall  be  filed  within  ten  years  after  the  cause  thereof  shall 
accrue,  snd  not  after.**  This  limitation  was  continued  in  the  State 
statutes  of  1840,  and  is  now  in  full  force.  This  mortgage  is  date«l 
Feb.  10,  1887.  The  first  note  is  payable  in  twelre  months,  the 
second  in  eighteen  months,  and  the  third  in  two  years.  When  the 
act  of  limitations  went  Into  force,  the  eause  of  action  had  accrued. 
This  eoitfi  will  ndministtr  sUtutes  of  limiution  of  the  Stntti  ts 
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nto  of  propert J.    I  thall  prooted  to  iaqoirt  wliethir  tbe  vtatato  k 
•ppUcablo  to  this  cuot 

This  CMO  it  ono  of  the  **  oMoi  not  proTided  for  "  ia  tlio  otftliito. 
If  tho  word  k$nafUr  htd  booA  inoortod  In  tho  otfttato  (m  in  wnikr 
Uwo  of  tome  of  tho  Stfttoi),  lo  that  it  wooid  read  **  koroafWr  ao- 
enie,"  tho  qnootioa  would  bo  roliorod  of  donbL  Tho  stotnto  mobs 
to  direct  tho  attention  to  raeh  eaaaof  of  ao^n  aa  ahall  aocnio,  and 
not  to  thoM  that  had  then  aoomod.  Tho  Supremo  Ooort  of  thii 
State  haYO  applied  thii  otatnto  to  cawea  of  action  accmod  at  tho 
timeof  iu  enactment.  JTuUirtMi  ts.  iS^ri v,  8  Wis.  B.  667 ;  P«r> 
kit  fi.  JKaiu,  4  id.  1.  This  statnto  was  oopiod  from  tho  statute  of 
the  State  of  New  TorL  In  that  State  a  eontraiy  applioation  of 
the  statute  was  made  in  WiUUnuoH  ts.  Fcrdf  2  Sandford  Gh.  Bep. 
684,  SlOf  and  oases  sited*  In  those  cases  the  genoral  mlo  is  an- 
noonoedy  that  no  statnto  is  to  hare  a  retrospect  bejond  tho  time  of 
its  oommonoement,  and  to  affect  tested  rights'  nnlcss  oxpressij  so 
declared.  Bat  in  the  sobseqaent  case  of  JS^hut  ts.  MiUi^  8  Bar* 
hour's  Gh.  Bep.  lOO,  it  is  decided  that  an  oqnitaUo  daim,  upon 
which  a  bill  in  chancer/  could  haTo  been  filedy  ptovious  to  the  time 
when  the  statute  firat  took  effect,  and  when  tho  complainant  wu 
under  no  legal  disability,  is  barred  bj  the  provi^ons  of  the  statnto 
at  the  expiration  of  ten  yean  after  the  statute  went  into  operation. 
The  statute  of  the  Stato  of  MassachusettSi  in  its  general  proTisions 
as  to  daiois  that  shall  aooruo,  Is  the  same  as  tho  statutes  of  Now 
York  and  of  Wisconsin ;  and  a  similar  application  is  there  made. 
Smith  TS.  iforrMOfH  22  Pick.  Bep.  480.  S^dgewiek  on  SMuU  of 
Lim.  691.  The  legislatare  of  the  Sute  of  Mississippi  passed  an 
aot,  ia  the  month  of  Fobruary,  1844,  that  judgments  rendered  bo» 
fore  tho  passage. of  the  act,  in  any  other  Stato  of  the  Union,  shodd 
be  barred,  unless  suit  was  brought  thereon  within  two  years  after 
the  passage  of  the  act.  In  the  case  of  tho  Bank  nf  JJah^mn  vs. 
l>JlMi^  9  Howard,  622,  it  is  decided  by  tho  Supremo  Court  of  tho 
United  Stoles  that,  the  act  eonld  be  pleaded  in  bar  to  an  action  on 
a  judgment  rendered  in  the  Stoto  of  Alabama  one  year  protons  to 
ito  pasBsgO,  and  that  the  Conatitotion  of  tho  United  Stotss  did  not 
prohibit  that  legislation  M  a.law.impairioig  tho  obH^gation  of  ooa-> 
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tracU.  Hm  tinM  and  manner  of  Um  operation  of  otalvtea  of  limi- 
tationa  generally  depend  on  Uie  aonnd  diacretion  of  the  kgislatore. 
Caaea*  tbottgh,  ma/  ooenri  when  the  profisiona  of  a  law  may  be  ao 
nnreaaonable,  aa  to  amoant  to  a  denial  of  right,  and  eall  for  the  in* 
terpoaitaon  of  the  eonrt.  A  atatnte  of  limitationa  alTects  the  remed/^ 
not  the  eontracCy  where  a  reaaonable  time  ia  giren  for  bringing  salt 
on  eziaiing  deoMnda.  8ee  alao  on  thia  sabjeet  the  opiniona  of  the 
eonrt  in  Jmek^on  ?a.  Lamphirey  8  Petera,  289 ;  JRurgi$  ra.  CroW' 
nen$hidd^  4  Wheat.  206 ;  BrwM&n  ra.  JSTiiuie,  1  lloward,  811 ; 
IleOmekm  Ta.  Eagwpod^  2-id.  608 ;  Zftrtt  va.  Ltviif  7  id.  776 ; 
M€jBim0gl4  r§.  Cohsm^  18  Patera,  812 ;  Call  Ta.  Boggtr^  8  Maaa. 
Bep.  429;  Soi^oke  ra.  iTMlrMa,  6  Pick.  26;  Smith  va. 
Morimn^  22  id.  431 ;  IferM  Ta^  Q^uH  1  Keman,  281.  In  Ron  jf 
King  va.  DwmI^  18  Petera,  45»  the  eonrt  remark : — **  It  if  aaound 
principle  thai,  when  a  atatnte  of  limitation  preseribei  the  time 
within  which  anita  ahall  be  bronght  or  an  aet  done,  and  part  of  the  ^ 
time  haa  elipsed,  effect  maj  be  given  to  the  act ;  and  time  yet  td^  .w* 
mn  being  a  reaaonable  part  of  the  whole  time,  will  be  considered  .^' 
the  limitation  in  the  mind  of  the  Icgialatore  in  sucli  caece."  From 
a  careful  exandnation  of  the  eaae  of  Murray  va.  QibBon,  15  )l6w- 
ard|  421,  it  will  appear  that  that  decision  does  not  conflict  with  the 
proTioia  decisiona  of  the  court.  The  act  of  the  State  of  Mississippii 
passed  in  March,  1846,  aa  an  amendment  to  the  limitation  law  of 
the  State,  prorided  that,  **no  rtoord  of  any  jndgment  recorered  in 
any  eonrt  of  record  withont  the  limits  of  the  StatOi  againat  any 
peraon  who  waa,  at  the  time  of  the  commencemant  of  the  snit,  oti 
which  the  judgment  ia  founded,  or  at  the'  time  of  the  rendition  of 
anch  judgmenti  a  dtiaen  of  this  State,  shall  bereceiTed  aa  CTidence 
to  charge  snob  eitisen^  after  the  expiration  of  three  yeara  from  the 
time  of  the  rendition  of  anch  judgment  withont  the  limits  of  this 
State."  The  declaration  was  in  debt,  on  a  judgment  rendered  in 
the  State  of  Louiaiana  in  the  month  of  November,  1844.  By  the 
literal  tenna  of  the  act,  the  rigbta  of  a  judgment  creditor  seem  to  be 
■mde  dcpendentt  not  on  his  diligence  in  the  institution  or  proseen- 
tion  of  his  attit»  but  upon  the  trial  of  the  aetion  on  his  judgment, 
vhich  ia  an  evsoi  ovar  whieh  he  can  have  no  oontroL   The  peculiar 
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Ungoage  of  the  Mt|  if  Uken  in  iu  literal  aeoepiaiion,  tnigbt  suggest 
a  serious  donbt  as  to  tlie  oompatibilit/  of  its  proTision,  with  tlie 
principles  of  common  right,  or  with  the  federal  constitntion.  For 
these  reasons  the  courts  construed  the  law  to  relate  to  the  time  of 
bringing  the  suit  and  not  to  the  time  of  offering  the  reoord  in  eri-^ 
dence  at  the  trial ;  and  also  confined  its  operation  to  judgments 
rendered  in  other  States  after  its  date.  In  addition  to  these  reasons 
the  law  of  the  same  State  as  then  existing,  and  on  which  the  case 
of  the  Bank  of  AUhama  vs.  Dalian^  was  ruled,  was  applicable  to 
the  case  of  Murray  ts.  CNKsoii,  and  would  hare  barred  U  if  pleaded. 
The  court  applied  the  law  to  judgments  rendered  after  its  date,  to 
prerent  the  injustice  intended  bj  the  legislature,  of  excluding  judg- 
ment records  at  the  trial.  The  court  remark—''  That  laws  should 
be  so  GODstmed  as  not  to  allow  a  retroaetiTO  operation,  where  this  is 
not  required  bj  express  command,  or  bj  necessary,  or  unaToida* 
ble  implication.  Especiallj  should  this  rule  of  interpretation  pre* 
▼ail,  when  the  effect  and  operation  are  designed,  apart  from  the  in* 
trinsic  merits  of  the  rights  of  parties,  to  restrict  the  operation  of 
those  rights/* 

This  bill  was  filed  nineteen  jears  alter  the  date  of  the  mortgage ; 
seventeen  years  afler  the  whole  cause  of  action  had  accrued ;  and 
sixteen  years  and  fire  months  after  the  statute  of  limitations  went 
into  force.  The  complainant  was  under  no  legal  disability,  and 
might  bare  brought  suit  before  the  ten  years  prescribed  by  the  law 
had  expired.  I  am  of  the  opinion  that  this  case  should  be  considered 
as  barred  by  the  statute ;  but  it  is  not  essential  to  the  proper  dispo* 
sition  of  the  case,  that  the  bill  be  dbmissed  on  this  ground. 

In  the  year  1840  the  sales  to  Rogers,  in  foreclosure  of  the  Fin^ 
mortgages,  were  confirmed,  and  deeds  were  executed  and  delivered, 
when  he  went  into  possession.  Clark  testifies  that,  "  I  think  I  first 
began  to  look  after  this  real  estate  in  1841  or  '43.  We  got  a  niAn, 
who  was  going  up  there,  to  look  into  it,  and  he  came  back  with 
rather  a  poor  story.  I  first  learned  that  James  EL  Rogers  was  in 
possession  of  the  property  ten  years  ago,  perhapa  more.  I  wrote  to 
some  gentlemen  in  Milwaukee,  and  they  wrote  me  that  Rogers  wn« 
in  possession,  daimtng  title.    The  information  which  John  W.  Alloa 
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gave  as,  who  ve  reqnottod  to  look  after  our  interests  io  Milwsakee, 
Mid  who  weot  there,  wss,  thst  the  thirtj-siz  seres  embrseed  in  the 
mortgsge  had  heea  foreelosed  snd  sold  on  s  previous  morVgsge,  end 
thai  the  twcotj  aores  in  Finch's  addition  embraced  in  the  same 
mortgage,  had  been  sold  at  several  tax  sales,  and  that  it  was  not 
then  valued  at  over  ten  dollars  per  acre.    This  statement  was  made 
in  1841  or  1842.    This  Mr.  Allen  was  the  first  President  and  a 
stockholder  in  the  Cleveland  Insurance  Companj.'*    Rogers  has 
continued  in  actual  possession,  and  has  paid  the  taxes  mostljr  bj 
suffering  the  propertj  to  be  sold,  and  then  taking  decda,  and  has 
made  valuable  improvements.    The   propeitj  has  become  verj 
valuable,  not  from  anj  labor,  expenditure  or  exertion  of  the  com- 
plainant.   It  is  the  policj  of  this  new  State  that  titles  should  be 
quieted.    The  growth  and  improvement  of  the  State  requiring  this 
poliej,  the  legislature  have  wisely  limited  the  time  for  bringing, 
ejectments  to  ten  jears.    Clark,  the  controlling  officer  of  the  Insu- 
rsnce  companj,  had  notice,  bj  his  sgcnt,  and  a  stookholder  of  the 
companj,  that  Rogers  was  in  possession  fifteen  jesrs  before  this  bill 
was  filed.     From  these  facts,  this  bill  should  not  be  maintained 
against  Rogers  at  this  late  daj.    From  the  delaj  in  bringing  suit, 
aAer  the  notice  that  Rogers  wss  in  possession,  claiming  title  to.  the 
land  not  considered  worth  the  costs  of  a  suit,  the  demand  maj  be 
considered  as  abandoned  or  stale.    In  this  respect  this  case  some* 
what  resembles  the  case  of  MeKnigkt  vs.  Taylor^  1  Iloward,  161 ;. 
in  which  it  wss  remarked  bj  the  Court—**  In  relation  to  this  claim, 
it  appears  that  nineteen  jears  and  three  months  were  suffered  to. 
elapse  before  anj  application  was  made  for  the  execution  of  the 
trust  bj  which  it  had  been  secured.    Ko  reason  is  sssigned  for  this 
delaj,  nor  is  it  alleged  to  have  been  occasioned,  in  anj  degn^,  bj 
obstacles  thrown  in  the  waj  of  the  appellant.    If,  indeed^  this  suit 
had  been  postponed  a  few  months  longer,  twentj  jears  would  have 
expired,  and  in  that  case,  according  to  the  whole  current  of  authori- 
ties, the  debt  would  have  been  presumed  to  be  paid.    But  wo  do. 
■ot  found  ear  judgment  upon  the  presumption  of  pajmeut ;  for  it  ia> 
not  merdj  on  the  presumption  of  pajment,  or  in  aaalogj  to  tho- 
•tatnto  of  limitations,  that  a  court  of  chancerj  refuses  to  lend  its  aid 
Ml 
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to  sUle  demMidi.  Ther*  mnit  ht  eontewnoe,  good  Imith  and  n»k 
ionable  diligonoo,  to  oftH  ioto  ictioB  the  povert  of  tho  ooort.  In 
matters  of  acooaot,  vhere  the/  are  not  barrod  bj  tho  act  of  limita^ 
tions,  coartt  of  oqoit/  rofoso  to  interfere  after  a  oomiderable  lapoe 
of  time,  from  eonaideratiofis  of  pablio  polio j ;  and  from,  the  diffienitjr 
of  doing  entire  Jnstioe  when  the  original  traataotaou  have  become 
obftcnre  bj  (imoi  and  the  evidence  maj  be  loet.  IV  mU  upon  thia 
snbjeet  roust  bo  considered  as  settled  bj  the  decision  of  the  conrt  in 
the  case  of  FiaU  t.  VaUier^  9  Peters,  416 ;  and  that  nothing  cati 
call  a  court  of  chancer/  into  activity  but  conscience,  good  faith  and 
reasonable  diligence;  and  when  these  are  wanting,  the  court  is  pat* 
sire  and  does  nothing,  and  therefore,  from  the  beginning  of  eqaicj 
jurisdiction  there  was  alwa/s  a  limitatioa  of  inits  in  that  eoort** 
The  demand  is  not  to  be  favored,  oven  for  the  amount  actoally 
loaned,  on  account  of  the  circumstances  attending  the  negotiation, 
and  for  the  reason  of  the  delaj  in  either  redeeming  the  land  from 
Rogers,  or  instituting  proceedings  for  such  redemption.  In  this 
case,  on  the  part  of  the  complainant,  there  is  a  want  of  conadenoe, 
of  good  faith,  and  of  reasonable  diligence ;  and  upon  the  principle 
and  spirit  of  the  statute  of  limitations,  and  also  of  the  policj  of  the 
country,  this  claim  should  not,  at  this  late  day,  be  enforced  in  a 
court  of  equity,  against  Rogers. 

This  suit  was  sought  to  bo  mMntained  on  the  ground  that  the 
equity  of  redemption  of  the  Cleveland  Insurance  Company  was  not 
barred  by  the  foreclosure  of  the  Finch  mortgages,  as  it  was  not  made 
a  party  defendant  on  the  record  of  these  cases.  If  this  complainant 
had  been  nominally  made  a  defendant  in  those  cases,  there  would  be 
no  doubt  of  its  foreclosure  by  those  decrees,  of  all  equity  of  redemp* 
tion  as  a  subsequent  mortgagee,  even  if  the  proceeding  had  been 
against  it,  by  a  newspaper  publication  of  a  rule  to  appear  and  plead, 
answer  or  demur,  according  to  the  statute.  Why  Edmund  Clark 
was  made  a  defendant,  and  the  Cleveland  Insurance  Company  was 
omitted,  cannot  be  accounted  for,  unless  from  the  nature  of  the 
several  conveyances  and  the  active  agency  of  Clark  in  the  negotiav 
tion,  it  was  supposed  that  the  mortgage  was  taken  nominally  in  the 
same  of  the  company  for  his  use.    In  the  whole  businesa  the  name 
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of  Um  eoiBp»«7  only  appMn  m  payet  of  tlM  notes  and  u  m«i» 
gagco.  TIm  WniMM  wm  tranMOted  bj  Clark,  wiUHmfc  aathoritj 
from  Iho  direetors  of  (bo  eompan j,  by  a  voto  of  tbo  eorporato  body* 
Tbero  ia  no  proteneo  that  the  diroetors  onterod  on  tbo  mtnntes  or 
foeorda  of  tbo  ooiporation  an j  raaolutaon  or  order  antboriting  Clark 
to  eonaimmato  the  negotiation  bj  tboae  deeda  to  and  from  bimaolf, 
and  to  take  the  mortgage  in  tbo  name  of  tbo  oompanjfor  doable  tbo 
asm  aotnallj  loaned.  Clark  aveara  **  tbat  ho  did  not  know  whether 
it  waa  the  fnnda  of  the  company  or  bis  own  fonda  that  were  adTaneed 
to  Beedf  and  alao,  tbnt  if  the  company  wonld  not  ad?anoe  the  money 
he  wonld."  From  a  anbeeqnent  examination  of  the  books  of  tbo 
company  and  of  BMmoranda,  it  may  be  inferred  thai  tbo  money 
ndTanced  was  tbo  funds  of  the  corporation*  Be  this  as  it  may, 
Clark  was  the  Freaident  of  the  company,  the  owner  of  the  principal 
part  of  the  alock,  and  the  bnainess  man  of  the  company.  Under 
theae  cireomatancea,  it  was  qnite  conrenient  for  him  to  take  a  mort* 
gage  in  the  naoM  of  the  corporation  to  secnre  a  debt  of  his  own, 
partiottlarly  in  sneh  an  nnconsdentions  transaction.  He  had  the 
oontrclling  power  in  the  company.  If  ho  consnltod  the  direetors,  il 
was  bnt  mere  matter  of  form.  He  was  tbo  company  fbr  all  bnainess 
pnrposes,  and  he  testifies  tbat  bo  and  the  company  bad  notice,  by 
their  agent  one  or  two  years  after  the  aale  to  Rogers,  tbat  Mr. 
Rogers  was  in  possession  of  the  mortgaged  premises  claiming  title* 
If  Rogers  was  claiming  title,  either  by  Tirtne  of  hia  pnrcbaso  nnder 
the  decrees  of  foreclosnre  of  the  Finch  mortgagee,  o^  by  pnrebase  at 
aalea  for  taica,  il  was  the  dnty  of  the  CloToland  Insnrance  Company, 
by  ita  oSeera  or  agenta,  open  the  receipt  of  the  notice,  to  baye 
redeemed  tbo  land  from  those  sales.  They  at  the  sasM  time  had 
notice  that  the  land  was  not  considered  worth  orer  ten  doUara  per 
aore^  which  wonld  not  warrant  the  expenses  and  disbursements 
reqaired  for  redemption.  Under  theee  circumstaneea  it  wonld  not  bo 
oqnitable  or  Jnat  to  decree,  at  this  late  day,  after  the  land  has  become 
Talaable,  thai  Rogers'  title  and  poaaession  should  be  distarbed,  for 
the  mere  omission  of  the  Qereland  Inaarance  Company  aa  a  nomi> 
nal  defendant  b  the  bills  and  proceedings  to  foredcse  prior  oMr^ 
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If  tbe  Flneh  uortgAgM  had  beer,  foredoscd  bj  *  nempaper 
•dTertiMment  and  sale,  in  pnman«e  of  anthoritj  in  the  mortg«geS| 
the  Olereland  Inraranoe  Companj  wonld  hare  been  entitled  bj  law 
to  redeem  within  two  jean.  Bj  the  law  then  in  force,  the  mort- 
gagor had  two  years  time  to  redeem  from  soch  sale;  and  *^anj, 
person  to  whom  a  sobseqnent  mortgage  ma/  hare  been  executed, 
shall  be  entitled  to  the  same  pririlege  of  redemption  to  the  mort- 
gaged premises,  that  the  mortgagee  might  hare  had,  or  of  satisfying 
the  prior  mortgage ;  and  shall  by  such  satisfaction  acquire  all  the 
benefits  to  which  such  prior  mortgage  was  or  might  bo  entitled/* 
And  the  law  directs  that  if  the  mortgaged  premises  so  sold  shall  not 
be  redeemed,  the  otficer  making  such  sale  shall  make  a  deed  to  the 
purchaser.  And  if  there  is  an  orerplus  of  purchase  money  on  hand, 
it  shall  be  retained  for  subsequent  incumbrances. 

In  the  proceedings  in  court  to  foreclose  the  Finch  mortgages, 
Clark,  as  a  non-resident  not  serred  with  process,  was  entitled  by 
law  to  three  years'  time  to  come  in- and  petition  the  court  to  open 
the  decree  as  to  him,  for  tbe  use  of  the  insurance  company.    But 
by  the  law,  if  such  application  be  not  made,  the  decree  shall  bo 
adjudged  to  be  confirmed,  which  confirmation  shall  hare  relation  to 
the  time  of  making  the  decree.    And  by  law,  land  sold  under  exe- 
cution was  redeemable  by  the  owner  within  two  years  after  the  sale ; 
and  a  creditor  by  judgment  or  decree  could  acquire  the  interests  of 
the  purchaser  within  three  months  after.    These  sereral  laws  are 
rules  of  property,  strictly  obserred  as  to  time  in  all  eases ;  and 
they  are  alio  laws  of  limitation.    They  fully  demonstrate  the  policy 
of  the  State  in  regard  to  sales  of  land  for  the  payment  of  debts.  In 
the  absence  of  laws  limiting  suits  and  .proceedings  in  equity,  tbe 
laws  of  limitation  as  to  similar  demands  in  courts  of  law,  are  con- 
sidered as  rules  proper  to  be  obserred  in  courts  of  chancery.   From 
analogy  to  these  laws,  it  b  questionable  whether  a  subsequent  mort- 
gagee, not  named  as  a  party  in  a  bill  to  foreclose  a  prior  mortgage, 
shall  he  allowed  lo  redeem  after  two  years.    I  am  aware  that  the 
opinion  prerails,  that  such  redemption  cannot  be  denied,  as  the 
person  claiming  it  was  no  party  to  tbe  prooeedings  in  court.    The 
opinions  of  some  courts  faror  this  idea.    But  in  sereral  of  the 
States  a  proceeding  in  court,  and  a  decree  against  the  prior  mort- 
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gAgor  ftod  terrg  t€n0nt,  are  svffieieiil  to  bar  all  tobseqneiit  inoim- 
brmnoes.  The  proceedings  in  coart  are  open;  the  adTertiienient 
and  sale  are  soppoeed  to  be  known  to  all  perBOns  interested,  vbo 
should  attend  the  sale  and  bid  up  the  property  to  eoTer  their  lieni. 
Ever/  person  is  expeeted  to  look  after  his  mortgages  and  liens, 
within  a  reasonable  time.  But  whether  a  sabseqaent  mortgagee 
should  be  limited  in  equitj  to  redeem  within  two  jears,  hj  analogy 
to  the  statute  referred  to,  I  need  not  now  determbe.  But  that  he 
shonld  redeem  within  a  reasonable  time,  there  is  no  doubt.  The 
eompanj,  through  its  offieers  and  agents,  had  notice  of  Rogers'  pes* 
session  under  claim  of  title  within  two  jears  after  his  purchase  at 
the  master's  sale  in  the  foreclosure  of  the  Finch  mortgages.  Inquirj 
should  then  hare  been  made  into  his  right  to  possession  and  claim 
of  title ;  and  the  land  should  hsTe  been  redeemed  from  the  sale 
within  the  two  years,  or  a  reasonable  time  after.  The  complainant 
was  under  no  disability  to  proceed  on  its  mortgage,  nor  has  Rogers 
done  any  act  to  delay  or  prevent  a  redemption  or  sale  of  the  land. 
The  complainant  has  done  no  act  to  enhance  the  Talue  of  the  land, 
while  Rogers  has.  The  complainant  cannot  be  allowed  to  profit  by 
the  delay,  at  Rogers'  expense.  For  these  reasons  the  court  will  not 
order  a  decree  on  this  biH,  that  would  dbtnrb  the  possession  or  title 
of  Rogers ;  or  require  him  to  pay  the  sum,  with  interest^  adTanoed 
to  George  Reed. 

James  H.  Rogers  disclaims  title  to,  or  interest  in  lots  two  and 
three  in  section  twenty-one,  or  in  any  undi? ided-  interest  in  those 
lots ;  consequently  there  is  no  decree  to  be  ordered  against  him  as 
to  them.  George  Reed  was  discharged  from  his  debt  under  the  late 
bankrupt  law;  and  he  is  thereby  released  fro^  all  personal  respoiK 
•ibility  or  liability  on  the  notes  and  mortgage.  The  Milwaukee 
and  Mississippi  Railroad  Company,  I  presume,  was  made  a  defend- 
anty  for  its  claiming  the  right  of  way  through  section  thirty.  There 
are  no  parties,  then,  that  a  decree  could  be  made  against,  in  regard 
fo  the  thirty'siz  acres  in  section  twenty-one.  But  if  that  land  was 
flold  under  a  decree  in  the  case  of  Increase  A.  Lapham,  as  set  forth 
ia  Rogers*  answer,  I  presume  the  complainant  has  no  claim  of  lien 
•gainst  it.  If  so,  the  bill  will  be  dismissed  as  to  both  tracts,  Bill, 
diamissed* 
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Jfi  fib  DiHriH  Onurt  pftht  Vnitid  Sintufor  Maryland.    H^rth 

T«nii,1868. 

ov  TBI  toHooiin  WM*  X.  nmEi|i  m,  nm  ttiAMn  unsmAMA  ak» 
oio&oB  w.  muun&i  ■ntOAVTAui. 

1.  Wktrt  A  ttoaaboAl  ftod  mU  tmnI  art  apprMchtog  —th  •(Wr,  mm!  a  hXMob 
Ukca  plaaa  balvata  Umi,  If  tbcrt  Is  mmtmaX  fiudl,  tbaloat  Ibal  is  oieaii»a>dl  whI 

t.  A  ttsambosl  l«  Ch«  alglil  lisM  asTlgaUag  tka  vstsrs  sf  a  baj  sr  rivtr,  awt 
alwajfl  haTo  a  lsok-o«t,  wk;  for  iks  tias,  lias  ao  sihsr  dalj  sr  sssapaHoa, 


I.  Tbo  i«lss  sf  aavIgaUoB,  as  ssttlsd  ia  SL  J»km  vs.  /Mu^  10  Bsir.  MS ;  l%f 
Otnnn  Chitf,  18  How.  461,  aad  TU  Ortfu  vs.  Jocsp,  rs  siln— iI  aad  aalsA 


The  opiDioD  of  the  court  was  deliTered  bj 

GiLiB,  J.— The  libol  in  this  case  waa  filed  to  rceoTer  the  rahe  of 
the  achooner  Wm.  K.  Perrio,  her  cargo  of  ojatera,  and  peraonal 
property  on  board,  oonaiating  of  achooner'a  fnmitare^  BMater's 
clothing,  kc^  amounting  in  all  to  between  four  and  five  thouand 
doilara.  The  achooner  was  annk,  with  oTery  thing  on  hoard,  .on  the 
night  of  the  20th  February  last,  in  the  Cheaapeake  Bay,  in  eonae- 
quenee  of  a  coUiaion  with  the  ateamer  Loniaiana, 

The  libellanta,  in  theuriaid  libel,  itaU  thai  the  ooQiaion  oecuRod 
in  the  following  mnnner : 

"  That  on  Saturday,  the  20th  February,  1858,  the  aaid  schooner 
aailed  from  Brum  Point  Harbor,  in  the  Patuzent  rirer ;  and  between 
nine  and  ten  o'clock  that  eTening,  while  making  her  course  down 
the  Chesapeake  Bay,  about  fire  miles  bdow  the  Rappahannock  light 
boat,  she  was  run  into  by  the  steamer  Louisiana,  whoae  master  the 
said  George  W.  Russell  then  waa ;  and  that  said  schooner  was  so 
much  injured  that  shs  sunk  in  three  minites,  in  deep  wnter,  aai 
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before  an j  propertj  ooald  be  Mre d  from  the  vessel ;  a&d  that  the 
said  eoUisioo  was  the  result  of  no  want  of  ears,  negligence,  seaman* 
sbip,  pmdenee  or  preeaation  on  tbe  part  of  tbe  said  master  or  erev 
of  the  said  sebooner,  bat  resulted  altogether  from  tbe  liegligenee, 
default,  miseondnet  and  vrotig  of  tbe  masler  and  erew  of  tbe  said 
steamer/' 

And  the/  proTed,  bj  tbe  depositions  of  Isaae  Matthews  and 
Daniel  B.  Burrows,  that  tbe  said  schooner  was  two  years  old,  and 
waa  worth  at  tbe  least  83,000 ;  snd  that  she  would  earrj  200;000 
ojstcrs:  150,000  prime  and  50,000  cuUings.  That  tbe  prime  were 
worth  $7  per  thousand,  snd  the  eullings  98  per  thousand ;  or  bjr 
the  bushel  the  oysters  were  worth  81  p«r  bnsbd.  And  bj  tbe  tes- 
timony of  Kelly  snd  Coney,  that  she  carred  1,200  buabeli ;  and 
Coney  also  proTcd  that  her  owners  were  to  have  one-third  of  tbe 
gross  value  of  her  eargo,  and  the  remaining  two-thirds,  aftes  deduct- 
ing expenses,  were  to  be  divided  ss  follows ;  one-third  to  the  cap- 
tain  (Ogden),  one-third  to  the  mate,  and  one-third  to  himself. 

They  also  proved  by  William  Miles,  that  he  was  mate  on  board 
the  *'  Wm.  K.  Perrin,"  at  the  time  of  the  collision,  and  had  hold  of 
the  tiller  at  tbe  time ;  that  be  waa  steering  a  doe  south  course ;  thst 
%rhen  he  first  saw  tbe  steamer  she  bore  from  the  schooner  south  half 
easct  on  the  larboard  bow ;  when  tbe  steamer  came  quite  near,  he 
discoTered  that  she  waa  going  more  to  tbe  west,  and  would  come 
bows  on  to  the  schooner  if  some  change  of  tbe  course  of  tbe  schooner 
was  not  madb;  that  be  immediately  shored  his  helm  down,  and 
called  out  toW  mon  in  the  cabin  to  turn  out;  that  tbe  captain 
Jumped  up  and  got  on  the  helm  with  bim,  but  that  within  two 
seconds  from  the  time  he  shored  bis  helm  down,  the  steamer  struck 
lier,  two  feet  aft  tbe  main  rigging,  and  fifteen  feet  from  tbe  stem 

• 

oo  the  larboard  quarter ;  and  the  schooner  sunk  immediately,  hardly 
giving  them  time  to  save  their  lives  by  getting  on  board  thestesmer. 
That  the  schooner  was  going  at  tbe  time  about  six  knots  per  bour^ 
nad  that  Charles  Corey  was  the  only  boy  or  person  on  deck  with 
him  at  the  time,  and  he  was  forward.  That  he  believed  if  he  had 
held  on  his  course,  and  not  ported  his  helm,  the  stesmer  would  have 
•truck  the  schooner  bows  on. 
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Thej  also  proved  hj  Chariot  Ooroj,  that  bo  was  forward,  on  the 
larboard  aide  of  tbo  aatd  acboonor,  and  vbon  bo  saw  tho  steamer 
sbc  was  about  tbroo-foortbs  of  a  mile  dbtaat,  and  to  tbo  leeward  of 
them ;  thinks  if  tbej  bad  bold  on  their  oonrso  the  steamer  would 
have  ron  into  them  bows  on,  but  that  thej  might  have  eleared  tbe 
steamer  bj  potting  up  the  sebooner's  holm ;  and  that  ho  ealled  oot 
to  Miles  to  do  so,  bat  reoeiYod  from  him  no  answer. 

Burrows,  in  bis  deposition,  testified,  that  when  bo  irst  saw  the 
steamer  from  his  Teasel,  she  was  four  and  n  half  miles  ahead,  and 
bore  one  point  to  leeward  of  bia  oourse ;  and  at  that  time  the 
schooner  **  Wm.  K.  Porrin  "  was  ^boat  tbreo-foarths  of  bis  (wit- 
ness') schooner,  and  boro  about  a  south-east  oonrse  from  it,  and  was 
distant  from  the  steamer  about  three  miles  and  a  half. 

The  claimants,  in  their  answer,  allege,  that  on  the  night  of  tho 
collision,  the  steamer  Louisiana,  being  on  her  regular  trip  up  the 
Chesapeake  Bay,  from  Norfolk,  in  Virginia,  to  Baltimore,  heading 
due  north,  discried  said  schooner  at  tbo  distance  of  soTon  miles, 
standing  down  the  baj,  and  holding  a  course  nearly  doe  south ;  at 
that  time  the  schooner  bore  about  two  points  to  the  east  of  north 
from  tho  sUrboard  bow  of  the  steamer.  It  was  the  captain's  watch 
on  board  the  steamer ;  and  the  second  mate,  %  skillful  oflSoer,  was 
running  the  steamer,  and  was  at  bia  proper  place  in  the  wneel- 
house,  a  position  from  wbieb  bo  bad  a  tvXL  and  perfect  view  ahead, 
and  on  both  sides  of  the  steamer.  That  Captain  Riissell  was  on  the 
look-out,  and  soYoral  other  persons  were  at  the  time  on  the  deck 
of  the  steamer ;  and  it  was  oertain,  firom  tbo  oourse  of  the  two 
vessels,  that  tbej  would  pass  in  safetj  at  tbo  distance  ,of  sereral 
hundred  yards,  if  no  change  was  made  in  the  course  of  either  rcssel. 
That  there  was  a  pretty  stiff  breose  blowing  at  the  time  fromN.  K. 
West,  so  that  the  schooner  had  a  free  and  fair  wind. 

That  when  the  schooner  was  within*  a  hundred  yarda  or  there- 
abouts of  being  on  a  parallel  line  with  the  steamer,  the  schooner 
put  her  helm  down,  which  turned  the  bead  6f  the  schooner  towards 
tho  western  shore,  and  ran  tbo  schooner  across  the  steamer's  bows.  - 
The  instant  this  uneipected  n^oYomenl  was  petoeired,  tbo  wheel  of 
the  steamer  was  rapidly  plied,  so  as  to  omso  tbo  steameri  as  far  as 
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poiriU*,  to  hetd  towards  the  west,  and  at  the  tame  iDttant*  ordcn 
wore  givon  to  ttom  and  back  tlio  stoamer.  Both  of  wbidi  ordon 
wore  fMronptl/  obfjod,  Vat  it  was  tlion  inpOMible  to  proffot  a  ool- 
Iisioii.  And  tint  tooh  a  eollwioB  was  tlio  boTitablo  fteoU  of  tho 
dMDgo  of  tho  schoooer'a  eoarto. 

And  tho  olatouuits  proved  hj  A.  T.  Ward,  that  he  wae  tho  eooond 
mate  and  pilot  of  tho  etoamofy  and  wae  on  board,  and  in  tho  pilot* 
hooso  on  the  night  of  tho  ooliieion ;  and  a  Uaek  man  wae  at  the 
wheel ;  the  captain  wae  on  tho  deck.    That  he  eaw  tho  echooner 
three  or  four  milee  off,  and  that  she  wae  then  half  point  on  tho 
eUrboard  bow  of  tho  steamer.    When  she  got  within  200  jirds 
of  tho  eteamer  eho  bore  north  hj  oast  on  his  starboard  bow.    In 
order  to  give  plontj  of  room,  he  pnt  tho  stoamor'e  helm  aeiarboard, 
and  held  a  coarse  north  bjr  weet.    After  he  had  done  this,  he  di^ 
00? orod  that  the  echooner  had  altered  her  eonrso  to  tho  west,  and 
was  steering  acroee  tho  steamer's  bows.    That  ho  then  rang  tho 
gong  and  signaled  the  engineer  to  stop  the  steamer,  and  boro  hie 
wheel  a-etarboard  to  endeoTor  to  come  alongeido  of  tho  echooner. 
That  if  the  schooner  had  held  on  her  ooorso  she  wonld  hare  passed 
two  hundred  jards  to  the  eaet  of  tho  steamer.  And  that  the  schooner 
whon  she  changed  her  ooorso  was  abont  one  hondred  jards  from  tho 
steamer.    And  by  Mr.  Rice,  that  ho  wte  on  board  the  steamer  on 
tho  night  of  the  collision,  and  came  on  deck  after  tho  gong  soonded, 
and  that  the  schooner  wae  then  abont  seToatj-fivo  jards  from 
tho  steamer,  and  wae  standing  to  tho  west,  and  seemed  to  bo  wavorw 
ing  in  hor  coarse,  ae  though  no  one  was  at  the  holm;  and  thai  the 
ooliieion  took  place  almoet  immediatel  j  aftorwarde. 

I  hare  thos  given  a  brief  oatline  of  the  allegations  and  teetimon  j 
on  either  side ;  and  as  it  frequentl  j  oocore  in  ooliieion  oasee,  there  is  a 
oonfliet  es  to  the  meet  important  points  in  tho  oaso.  Bat  I  am  loft 
withoot  tho  adTice  and  informataen  of  ozperienoed  nantioal  men  to 
ascertain  whowas  in  fault  on  thieoooasion*  This  information  from  old 
and  experienced  ehip-mastors  is  ahrajs  within  tho  roach  of  the  jndgeo 
b  the  high  eonri  of  admiralty  in  Bngland,  and  who  sit  in  thai  oonrt 
as  tho  IVrady  Muttn.  But  in  determining  this  qneetion,  I  havo 
to  guide  me^  rules  of  navigation  which  have  been  reeogniaed  throi 


Mt  the  eoBmtreial  world,  tod  hare  b6«D  i>notioaed  and  adoplid 
by  Um  Svpremt  Cowrt.  The  int»  and  ona  of  tU  motl  isporust  of 
tbcee  roles  of  norigolioo  (in  referenoe  to  iho  lorfo  iMreeeo  of  tco- 
•eb  propeHed  b7eteom)iS|  that  **  when  aeetiogaiafliiig  veetel,  who* 
Iher  doeo  haoled  or  with  the  wind  fireo»  the  latter  has  a  rigfal  to 
keep  her  eooree;  aad  it  k  the  dntj  of  the  •teamer  to  adopt  aaeh 
procaation  aa  wiU  avoid  her."  8«o  SL  J^km  ts.  Pomm  and  othen» 
10  How.  68Z.  And  that  althoogh  Joet  before  a  eoUieioii  the  aaaler 
of  a  failing  tomoI  saj  have  given  an  order  or  exoontod  a  ehaage  in 
the  eoone  of  hie  reeiel  whieh  waa  not  jndieiooti  jet  thia  dbea  not 
ezeoeo  the  steamer,  beeaase  it  had  the  power  to  have  paeeed  at  a 
safer  distanee,  and  had  no  right  to  pUee  a  sailing  Tessei  in  sneh 
jeopardy  that  the  error  of  a  moment  might  caoso  her  destraetioD* 
See  the  ease  of  the  CFenetes  CAi^f,  12  How.  461.  Another  of  these 
mice  is,  that  when  two  vessels,  either  steam  or  sailing  resselsi  are 
approaohiag  eaoh  other  on  parallel  lines,  or  nearly  parallel,  in  oppo- 
site taoks,  eaoh  vessel  most,  if  there  be  danger  of  a  oollision,  put 
their  helme  to  port,  aad  pass  on  the  UrhcardMs  nf  eeeA  Uk&ti 
and  that  this  role  prevails  when  a  steamer  is  meeting  a  sailing 
vessel  in  all  eases,  eseept  where  the  sailing  vessel  is  so  far  on  th^ 
starboard  bow  of  the  steamer  that  its  observanoe  wonld,  instead  of 
avoiding,  tend  to  bring  about  a  oollision,  bj  oaosbg  the  steamer  to 
orossthe  bows  of  the  jailbg  vessel  See  the  ease  of  the  Boee^  3 
W.  Robertson,  4.  Wkmikr  vs.  SUmmt  JBatUm  Aals,  2  Cnrtia^ 
144.  AMSier  Onyeii  vs.  iSeeee  timd  eCJUrs,  18  How.  572.  SU 
Mkn  vs.  Pams,  10  How.  584. 

Now,  in  this  ease  it  is  bj  no  mesns  clear,  from  theevidenee,  that 
if  the  schooner's  ooorso  had  not  been  changed  a  few  seeonds  befcro 
the  oollision,  that  it  woold  not  have  uken  plaeo.  I  think,  there* 
fore,  that  the  steamer  was  wrong,  when  she  had  saoh  wide  wateim 
aronnd  herv  ia  running  so  dose  to  the  sohooner,  that  if  she  had  not 
ehanged  her  oonrso,  the  ateamer  mnet  have  passed  within  a  handrod 
yards  of  her,  if  not  over  her,  aa  two  of  the  witnesses  believed*. 

I  think  the  steamer  was  also  wrong  in  attempting  to  pass  to  the 
waBt,«ronthoetaiboaideideofthosoheeaer;  for»  althoogh  it  msj 
beastho  pibti  ITsid,  tsetiM,  that  the  sehooaor  was  half  or  one 
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fMtt  Ml  tke  itH^Ottrd  b^  of  tlie  stcaaery  ytt  the  ttMiaer  should 
hmw  portod  Wr  helm  tnd  pMied  oa  the  Urboord  sidoof  tho 
•chooser*  Fofy  if  th»  ndo  of  naTigatioii  bo  ttrioil/  en^rcod  tad 
gtmcrtXtj  Mtod  on*  evorj  veuel  cab  goTorn  itaolf  aoooHtngl j  when 
•ppiooduag  oBOlhcry  and  monj  diwotrout  oollwions  maj-bo  avoidtd. 
I  thbik  abo^  thoro  vat  groaa  want  of  akiH  and  proper  eaution  on 
tho  port  of  11  ilea,  who  was  at  the  holm  of  tho  aehooner  at  tho  time 
•f  tho  ooIlisioB.  Aeeording  to  hia  own  testimonj  ho  taw  the  ateamer 
van  wttiiHg  #•  AiMy(to  mo  bis  own  language)  and  knew  that  her 
•pood  waa  more  than  double  that  of  tho  sehooner,  and  when  within 
oao  handrod  jarda  d  tho  steamer  he  atteoipted  to  go  to  the  weal  of 
bor,  iaatoad  of  pattiaghaa  helm  up  aad  going  to  tho  east,  whioh  ao- 
ooffdiag  to  Cotoy's  teotimon/ .should  have  bcoa  donoi  and  would 
bavo  nfoided  tho  ooUisioB ;  and  thiSk  too»  after  Corey^  who  was  on 
ikm  look-oat  oa  tho  sbhooaory  had  oallod  to  him  to  put  his  helm  up. 
Thisy  thea»  makes  a  ease  of  mataal  fault,  and  I  shall  dedde  the  lost 
no  tho  Sapromo  Coart  did  ia  tho  oaso  of  tho  AAoeaer  Catkarins  ts, 
JHekerBm^  17  flow.  176,  R^§r$  and  eeAers  ts.  SUmwur  St, 
Ckmrkif  19  How.  108. 

Before  possing  from  thia  ease,  I  would  remark  that  if  this  colli- 
aioa  had  ooearred  without  the  aehooner  having  been  aeon  bj  persons 
OA  heaid  tho  ateamer  nntO  it  was  too  late  to  aroid  it,  it  would  hare 
been  mj  da^  to  have  decided  the  case  against  the  steamer,  without 
iMiairiig  iato  aaj  other  oirenmstance  of  the  collision.  And  for 
the  rcaooa,  that  oa  tho  aight  in  qnesUon,  the  steamer  had  ae  proper 
iMihoirf;  for  tho  pilot,  Ward,  teetiiied  that  ho  was  on  the  hoh^ui. 
Aad  tho  Sapronso  Court  hare  again  and  again  decided  <Aol  a  U^ 
0Mt  muti  1$  0N#  «attflMelMf|f  §mpUptd  m  waUking  tk$  moMmetite  rf 
Pissflt  wikitk  <iUy  are  aie<lMy,  <r  ofteat  U  jwmt;  oadmaeliUvs/ef 
CiUltmen#elWeo0ti/ali#aerda^.  See  IS  How.  46S;  10  How. 
685^  aad  18  How*  22A.  I  am  suiprised  that  thiastoamer,  that  has 
been  so  well  maaaged  ia  all  that  pertains  to  the  comfort  tnd  ooa> 
▼taieaoo  of  her  paaseagiWi  and  has  gained  so  largo  a  share  of  tho 
paUio  ooafidoacs^  shoald  bo  foaad  ranniag  oa  this  oocaaioa  withoat 
•Boh  a  look-oat  oa  deck. 


4S8  M0EU8  OAMAL  AHD  BUTEUKI  Oa  tii  UWU. 


Nm  Jm^  Cmn  tf' Apptah^Marek  Terwt,  1859. 

TUB  MOftBU  CAXAh  AVD  SAMKIlfO  OOMPANT,  APPtLUklfTS  ft.  OiOMB 

T.  LSWI6,  EKBPONBUnr. 


L  RiflrMid  cr  «m«1  htrntia,  wWk  ewpwt,  itpoiitod  ••  MllOiiab  for  tk«  ptyit 

MapdM  bdaf  UmI  mnIi  wm  tk«  IbImiUm  of  th«  partiM. 

S.  WilkMl  ft  tpMbl  ftfrtmitat  to  tlwt  ifflMtt  Mdlaaiy  bottdt  aad  ■oHgtfti,  or 
pnmltMfj  MtMb  dopoaltod  ••  oelUtenli^  MOBoi  be  mM  to  nlM  tbt 


The  HIl  in  this  etse  wm  filed  in  tiie  Cowi  of  Cluuioeiy  of  Now 
Jeney,  bj  the  mpondont,  who  hold  oevonl  oovpoD  bonds  of  tho 
Morris  Cnnsl  tnd  Banking  Compsnj,  whioh  wore  da«|  to  obtein  n 
decree  for  their  {Mijnent.  The  ehsaeellor  made  his  decree^  ordering 
the  rerenne  of  the  eompany  to  be  sequestered  nntil  tho  nsonej  is 
paid ;  whereopon  the  eompan j  appealed. 

The  nnanimoQS  opinion  of  the  coort  was  deliterod  hj 

Elmbb,  J. — It  was  held  b/  this  court  in  the  case  of  Tk^  MotrU 

Qanal  and  Bankimg  Ompany  vs.  Fi$h€r^  1  Stock.  067  &  8  Am.  L. 

Beg.  428,  that  the  ooapon  bonds  of  the  companj  are  transferable 

by  deKyery,  so  that  a  bona  fido  holder  has  a  good  title  to  them; 

and  this  principle  has  nnce  been  recogniied  as  correct  bj  other 

courts.    It  rests  npon  the  facts  that  snch  bonds  sre  oxpreeslj 

dengned  to  bo  thos  cirenlated,  and  to  be  sold  in  the  stock  market 

like  public  securities ;  and  that  the/  are  unirersalljr  so  used.    Whea 

bonds  of  snch  a  character,  baring  sereral  /ears  to  run  before  thej 

become  due^  are  deposited  as  collateral  security  for  the  payment  oif 

promissory  notes  soon  to  mature,  the  fair  presumption  is  that  they 

were  designed  to  be  held  as  a  pledge,  and  were  expected  to  he  uM^ 

after  demand  and  due  noUce,  like  goods  and  chattels,  stocks  and 

poblie  secorities,  in  esse  the  debt  for  which  they  were  pledged  alionU 

not  be  punctually  paid.    Such  a  deposit  differs  entirely  ttet^  % 

deposit  of  ordinary,  bonds,  mortgages,  promissoty  noten^  or 'Iftn 

ehoses  in  action,  which,  in  the  absence  of  an  agreemoM  to  thai 

effect,  the  creditor  cannot  expose  to  sale,  because  they  ba^  no 

market  falue,  and  It  cannot  be  presumed  it  was  the  intontlott  of  the 
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ptrtiat  thw  to  dtal  with  tlieB.  TIm  raMoniDg  of  the  jodgt  ia  tho 
case  of  WkkUr  n.  iVrnMU;  6  Doer,  89»  foot  to  this  extoat, 
althoogh  tho  OMo  itself  doeidei  onl j  the!  a  sole  9i  pledged  propertj, 
to  bo  Tolid,  nost  be  fNiblie^  oad  bo  {MPSosded  hj  o  deoiaiid  9i  poj- 
ment,  end  a  roosoiioUe  aotioe  of  the  liaM  aad  place  of  sale. 

Tho  bonds  aotr  ia  qaestioa,  were  deposited  by  the  appeUaats  as 
ooUaterals,  for  tho  poTtteat  of  two  aotes  of  theirs  givoa  to  J.  P. 
Morris  k  Co.  Sondes  tho  presamptioB  arising  finem  the  aataro  of 
tho  deposits,  the  oorrespondenoe  betweea  these  partiesi  we  thiak, 
establishes  beyoad  all  reasoaable  doabty  thai  thej  expootod  thess  to 
bo  sold  to  raise  the  SMnej,  if  tho  aotes  were  aot  paid  when  thej 
beeame  doe.  (Here  follow  extraets  from  tho  oorrespondeneey  eadiag 
with  a  formal  aotioe  of  the  time  aad  place  ^  sale,  to  whioh  there 
was  BO  replj.) 

Whaterer  maj  hare  boea  the  president's  persoaal  Tiewa,  or  tho 
real  intentions  of  tho  board  of  dirsetorsi  the  oorrespoadeaoe  will 
admit  of  hot  one  meaning.  Morris  k  Co.  aad  th#  respoadeat,  to 
whom  it  appears  it  was  showa,  mast  have  uaderstood  them  as  inti- 
mating that  thej  had  no  objection  to  make  to  the  propoeed  sale. 
To  permit  them  now  to  complain  that  thej  did  aot  so  iatend,  woald 
bo  to  permit  them  to  take  advaatage  of  their  owa  sileace  whoa  thej 
were  boond  to  speak.  In  Batten  oa  Bpocti&o  Performaace  88,  (7  Law 
Lib.  69)  the  aathor  states  the  priadple  to  be  dednoed  from  the  authori- 
ties ia  eqnitj  to  be:  **whea  a  persoahastaoitlj  eaoonraged  tho  act 
being  done,  or  has  eonsented  to  it,  he  shall  aot  oxercise  his  l^gal 
right  in  opposition  to  that  consent*'  Upon  thb  jnst  priadple^  if 
it  #as  admitted  that  when  tho  bonds  were  depoeited  it  was  not 
iaceaded  that  thej  shoald  bo  sold,  tho  eompaa j  woald  U  estopped 
bj  the  correspondence  from  withdrawing  their  ooaseat,  after  tho 
sale  had  taken  place. 

Bobert  Adams,  to  whom  tho  bonds  were  pablid  j  hid  off  aad  so1d» 
tnasfenod  his  bid  oa  tho  next  daj  to  Morrb  ft  Co.,  who  thns 
became  the  abeolato  owaero  of  them,  aad  erodited  the  amomit  thsj 
pn»daoed  OB  tho  notes  held  bj  them.  TheroisBOpfoof  that  Adams 
pnrchasod  them  for  Morris  ft  Co.,  or  oOerwiso  thaa  la  iTIair  aad 

II  b  iherofan  aot  Boesssai/  lo 
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wbeth«r  Morris  ft  Co.  luid  a  rigbi  to  pvehaae  «i  tlio  tab  mdt  \f 
their  own  order  and  for  thoir  own  boMftt  Hm  titla  of  Adaaii 
altboogh  not  so  porfeetod  ••  to  taaUo  bin  to  teko  pooMnioftof  tha 
bonds  mtfl  ho  paid  he  tbeni,  waa  tha  titla  of  a  bona  Ida  pwabsigf 
wbieb  bo  bad  a  rigbt  la  traasfer  to  any  sabasqwattt  pwahsaar,  vba 
thus  took  bis  plaos  as  a  boaa  fido  boMar.  I^  doss  not  distiaslly 
appear  of  wbooitboraspoBdoaipardiasadtbaboods;  botastldois 
appear  tbat  Morris  ft  Oo.  bad  aoqairsd  a  psrfaot  title  la  tbtB^  it  is 
BO  defeaee  if  be  porsbased  af  tbam,  and'H^  as  waa  ianstad,  Im  wss 
BodfM  before  bo  did  sa,  Ibat  tba  osMpaaj  okjeoled  la  tbo  ssis. 
Tbe  deeree  of  tbo  ebaaoellor  most  bo  afinasdy  witb 


In  :k$  Sujtnwu  (hurt  tf  Pinmjfhanitu 

■ 

Booiaa  n  AL.  «t.  oiunrott  n  aIi. 


Tkt  fngiaeatt  of  ft  )»«ndlag  yotva  Sows  by  ft  li«ywt  w%  att  tkwnkf 
loto  pwMftftltjr,  b«t  pMt  to  tkft  pwcbftMr  tf  tkt  MiMy  tt  tMriTto  nit. 


This  esse  easae  ap  on  a  writ  of  error  to  tlia  Ooassoa  Flsaa  sf 
Bucks  countj. 

The  opinion  of  the  ooart  was  delirered  hj 

Stbovo,  J«— The  ewaer  of  a  lot  of  groaad.  npoa  wbieb  bad  been 
erected  a  large  fraase  baildingv  oonToyod  tha  proper^  la  assignees 
in  trust  for  the  beneiit  of  oreditors.  Prior  to  the  asslgaoMBti  a 
judgment  ba^  been  rsoorerad  agsinst  the  sssigner,  wbieb  was  a  lisa 
upon  the  real  estate  aonrejed.  Two  daja  after  the  asngnment  bad 
been  nadai  a  storm  of  wind  demolishad  the  baildiagi  Isaring  tba 
fonndaUon  and  waUs  nearij  entire^  bat  breaking  tha  saperstraetiss 
eo  that  iu  aukterials  ooald  not  bo  replaoed,  or  need  in  tba  eoastraa* 
tion  of  a  sissihur  boildbg.  While  in  this  aonditioa  tba  wboia  wu 
Isried  npoa  and  sold  wndar  aieeatianallNUidad«poatbojadgpMBt 
agsinst  tfie  assignor,  and  tba  Tobntaiy  assignsss  now  elsifli  thai 
tba  rnins  of  tbaihMf  bmldi«g  ^  n^PM  aft  tba  sbariTs  sals^  thai 
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they  wtn  pertw al  |nr«pertjr»  tsd  tint  tlie  pwcbmr  «ider  Um  t«»- 
liitkMii  expoiMip  bsnng  wed  them,  b  retpootibU  lo  tba  awigaew  m 

Ml  IClMMI  01  trofcf* 

It  my  U  preoiiMd  tWt  tW  ungBcw  ttettd  prtdtelj  la  Um  •!»•■ 
of  Beck,  tU  fint  ofWMT.  If  1m  eiwld  aot  Mwrt  agtiMt  tht  pir« 
dbiMr  al  dMrif*8  nle,  nppoiiag  no  MRgnneBt  had  bam  aada, 
tlMt  tia  Iragamla  of  tka  Vailding  waia  partoaaltj,  |iaith«r  eaa 
tkaj*  It  BWj  alto  ba  marked  that  tha  parchatar  andar  tha  Jadg> 
Meat  haa  abtaiaad  all  apoa  which  tha  jadgmant  vaa  a  Uaa. 

Nov,  aUarly,  Book,  tha  irat  ownar^  coald  not  hava  torn  dowa 
tiM  haildlag,  aad  eoiifaricd  tha  matai'ialt  froa  raaltj  iato  panoa- 
altjr,  nithoat  diaMthiag  tha  ttearitj  of  tha  Jadgmaat,  iaipairiag 
ita  lic%  aad  wroaging  tha  jadgmcat  oraditor.  Thoagh  tha  itatator/ 
vrit  of  wticpcBieat  ni^t  aot  hava  baea  daiaaadahio  aatil  afUr 
Ia«7  and  oaadoaaatioa  of  tha  ptoperty,  jot  •qtti^J  woald  hava 
aajoiaad  agaiaat  tmdk  wroag.  Tlia  baildtag,  at  taah,  ooattttatad  a 
larga  part  of  tho  oraditor't  otearitj»  aad  hit  liea  anhraetd  arerj 
hoatd  and  rafter  whAA  nuida  a  ooattitatant  part  of  tha  ttraetara. 
Har  vera  tha  rights  of  tho  atiigneet  aoj  Mora  exteative.  They 
vera  awre  volaateeta.  They  took  the  property  as  laad  oaly,  iacam- 
hered  as  a  vhale  and  ia  erory  part  by  tha  liea  of  the  jadgmeau 
TiMir  title  vat,  ia  one  tente,  tabocdiaata  to  tho  right  of  tho  jadg- 
aent  ercditor  to  take  all  vhieh  patted  to  them  b  tatitftetioa  of  hat 


la  MtekdmUUr^B  «atc».  4  Rap.  68,  at,  it  vat  retolred  that  if 
n  Icatea  paflt  dovn  a  hoaaa,  the  Icttor  say  take  tha  timber  at  a 
tUag  vUeh  vat  pareet  af  hit  taheritaaea.  8o  ia  Bnris'§  ctm^  11 
Bap.  91;  K,  It  vat  held  that  if  thalettaeoatdovn  tfaabar,  tha  letter 
■My  take  it ;  thoagh  tavartd,  it  it  a  paroel  of  the  lahoritaaoe. 

Bar  viU  tha  tortioat  aet  of  a  ttraagar  ba  alloved  to  iijare  tba 
ffvmrfoiu  t  M.  ft  8.  494;  6  Tana  Bap.  56;  1  Yet^,  6S4; 
Ofiifi  vs.  Sit  Mm  CWton.  Thete  priaelplet  ara  ra  atttrted  in 
«alrmAviar,li&ftB.278;7  0tnn.8aS;  S  Wendell,  104^ 

Bar  vOi  a  savaranea  by  tha  ovnar  of  thaliAieh  vat  a  part  of 
UMiaal^^  Mlttt  tha  asatranaa  ba  vith  tha  intent  to  shange  tha 
of  tha  thii^  tavaiad  and  tonsatt  il  into  ptiatnal^,  pra-r 
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TtDt  its  pMring  witli  tht  lud  to  a  gnnteo.  Thus  it  wu  heU  m 
Goodrich  19.  Jonoot  8  HtU,  14S,  tlwt  fMebg  owtOTials  on  t  £r«M 
wkieh  hftTt  bora  wed  m  part  of  tli«  foiMM,  b«l  an  tamponrilj 
dotaebed  without  mj  iateat  to  divatt  tlieai  frott  thoir  we  u  lodi, 
art  a  part  of  tho  frooboU,  aod  as  toeh  paM  bj  a  ooBvtTaiiM  of  tbi 
(arm  to  a  porebaacr. 

la  tba  rale  dilToraat  wban  tbt  aararaneo  ooeura,  not  by  a  tortioai 

aet,  nor  by  a  rigbtfal  oiareiaa  of  propriotorriiipy  witboat  aaj  iataot 

to  diToat  tba  thing  aatorad  from  iu  origiaal  oaoi  bat  by  tba  aat  «( 

God?    Tba aot of  Ood,  it ia aaid,  aball pr^odioa none.    40o.86, 

b.    Yot  tho  maxim  ia  not  traa  if  a  tompaat  bo  permitted  to  take 

away  tba  aaoarity  of  a  lion  orcditor,  and  tranafer  that  wbieb  waa 

bia  to  the  debtor  or  debtor*a  aaaigneea.    If  traaa  are  proairatad  fOf 

9im  oanfs  they  belong  Co  the  owner  of  the  inboritanoa^  not  la  tba 

leaaee.    Soekoltmdor^o  eaaa,  nt  aspra.    Ha  takea  them  aa  a  part  af 

the  raalty.    Tma^  ho  may  eleet  to  oonaider  them  aa  peraoaaltj, 

and  thia  bo  doaa  when  ha  brtngi  troTor.  for  their  oonTorHoa,  but, 

VBtii  anob  aleetion»  they  bobng  to  him  aa  paroel  of  tho  inherttaaoo. 

If  a  tenant  hold  **  withoot  impeachment  of  waate^"  the  property 

in  the  timber  ia  in  him ;  bat  if  there  be  no  aoeh  oUaae  in  bia  leaac^ 

and  he  remofo  from  the  land  traea  blown  down,  aaoh  remoral  ia 

waata.    That  conM  not,  bowoTer,  be,  nnleaa,^  notwithataading  the 

aoTeranee,  they  oontinne  part  of  the  raalty,  for  waata  ia  an  iojaiy 

to  the  realty. 

I  am  aware  that  it  ia  aaid  to  bare  been  held  that  if  an  apple  traa 
be  blown  down,  and  the  tenant  eot  it,  it  ia  no  waate.  2  RoUa  Ab. 
880.  That  may  wall  be,  for  the  falling  of  the  tree  ia  throagb  tba 
aot  of  God,  not  of  the  tenant,  and  the  ootting  of  the  &llen  traa  ii 
but  an  aieroiao  of  the  tenant'a  right  to  eatorera ;  bat  if  ha  ranora 
from  the  land  fallea  timber,  it  baa  been  mled  to  be  waata. 

What,  then,  ia  the  oriterion  by  which  wo  are  to  determine  whothor 
that  which,  waa  once  a  part  of  the  realty  haa  booome  peraoaalqr  on 
bemg  detaobadt  Kot  oapability  of  reatoration  to  tho  Ibnaer-  ooi^ 
neotion  with  Jtho  freehold,  aa  ia  ocntonded,  for  the  trae^  ptaaHated 
by  tho  lompeat,  ia  incapable  of  ra-annesatioa  to  the'aoil,  and  yot 
nmMnarealty*  Thotmerole  woold  rather  aeem  to  be,  that  which 
waa  real  ahaU  oontinae  real  nntil  tho  owner  of  the  freehold  ahaQ,  I7 
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tleetioBf  giT«  it  a  differeiii  chanter.  In  Shepherd's  Touchstone 
so  it  IS  kid  down,  that  that  which  b  parcel,  or  of  the  essence  of  the 
thing,  although  at  the  time  of  the  grant  it  he  actnallj  soTe^ed  from 
it,  does  pass  hj  a  grant  of  the  thing  itself.  And,  therefore,  hj  the 
grant  of  a  mill,  the  miDstone  doth  pass,  although  at  the  time  of  the 
grant  it  he  actnallj  serered  from  the  mill ;  so  h j  the  grant  of  a 
house,  the  doors,  windows,  locks  and  kejs  do  pass  as  parcel  thereof, 
although  at  the  time  of  the  grant  the/  he  actnallj  soTered  from  it. 

It  must  he  admitted  that  the  case  before  us  ii  one  almost  of  the 
first  impression,  rtrj  little  assiitanoo  can  he  derived  from  past  judi- 
cial decisions.  There  is  supposed  to  he  some  analogj  between  the 
character  of  these  fragments  of  the  bnilding  and  that  of  a  displaced 
fiitnre.  The  analogj,  howerer,  if  an  j,  is  Tor j  slight  These  broken 
materials  nerer  were  fixtures,  though  thej  had  been  fixed  to  the  land. 
Tbej  had  been  as  much  land  as  the  soil  on  which  thcj  realcd ; 
seferance  had  ncTcr  been  contemplated.  One  of  the  best  definitions 
of  fijitnres  is  that  found  in  Sheen  ts.  RiekUj  6  Mees.  k  Wels.  171. 
The  J  are  those  personal  chattels  which  hsTc  been  anneied  to  the 
freehold,  but  which  are  remorable  at  the  wiH  of  the  person  who  has 
annexed  them,  or  his  personal  representatiTes,  though  the  propertj 
in  tho  freehold  maj  have  passed  to  another  person ;  jet  even  fix- 
tures, which  but  imperfect] J  partake  of  the  character  of  realtj,  go 
to  the  purchaser  at  sheriif's  sale  of  land,  though  thej  hare  been 
serered  tortiouslj,  or  bj  the  act  of  Ood. 

Thus,  where  a  copper  kettle  had  been  detached  from  its  site  in  a 
brewerj,  bj  one  not  the  owner,  had  remained  detached  for  a  long 
period,  and  while  thus  soTored  had  been  pledged  bj  the  personal 
representatiTes  of  the  owner,  it  was  still  held  to  hare  passed  bj  a 
sheriff's  sale  of  the  brewerj  under  a  mechanics*  lien  filed  before  the 
severance.     Orajf  vs.  EMehip^  17  S.  &  B.  418. . 

Without,  howoTcr,  discussing  the  question  further,  it  will  be  per* 
eeiTod  that,  in  our  opinion,  the  broken  materials  of  the  fallen  bufld- 
ing  must  bo  considered  as  parcel  of  the  realtj,  as  between  tho 
assignees  and  purchaser  at  sheriff's  sale,  and  consequentlj  that  thej^ 
passed  bj  the  sale  to  the  purchaser. 

Th«  judgment  is  afilmed* 
28 
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Sujfrm^  (hurt  vf  IUinoi»~~N'^P€mher  Termt  1857— «< 

Mount  Vimon* 
jomr  WOOD  «•.  iseakl  b&arobaed. 

1.  Whaa  tilt  IcgbUtfTt  will  Ma  b«  iwrUlatd,  from  diitrat  laiohiiiatP,  tkcj 
should  b«  M  «MMtnMd  m  to  mako  tbst  wllf  Hfaetivt,  tlth— gh  a*  tspnii  Ita* 
gaaft  ia  uMd  wbl«k  doclavM  laeli  togliklltt  vill. 

2.  Tb«  Uw*M*kiag  powtr  m»j  ooatiBaft  or  ercoto  ab  oflko,  wlthoat  aa  «s|rat  4i- 
oUratioB  that  taoh  oflloo  •hoU  bo  ooatlaaod  or  oroolod.  If  tbo  latoatloa  to  do  m 
!•  BOfilfootod  hj  reqairinf  ofBdal  ooto  to  bt  pcrfonnd  bjr  oaeb  oAoir,  or  If  pro* 
▼Itloa  li  fliodo  for  fllliag  vaooaoloi  la  tntk  oOoo. 

This  was  an  actioD  of  trespass  v%  tt  4irmi9j  hy  BUmehatd  agfunrt 
Wood,  The  defendaot  pleaded  spedallj,  thst  be  was  aetng  •• 
coroner,  and  made  the  Uvj  complained  of  by  Turtne  of  bis  office, 
and  bj  Tirtae  of  tn  execution  placed  in  bis  bands  as  sQcb  coroner. 
To  this  plea  there  wu  a  demnrreri  which  was  sustained  in  the  coart 
below,  on  the  ground  tbat  there  was  no  each  officer  as  coroner 
known  to  the  constitadon  and  laws  of  the  State  of  Illinois. 

Caton,  Ch.  J.  UaTC  we  a  coroner  now  ?  This  is  the  only  qne^ 
tion  presented  bj  this  record*  The  old  constitntioB  created  the 
office  of  coroner ;  the  mode  of  whose  election,  tnd  wbcee  datiiw 
were  prescribed  bj  subsequent  acts  of  the  legislaturo.  The  oM 
constitution  was  superseded  and  practically  repealed  by  the  new : 
which  omitted  to  create  the  office  of  coroner.  It  is  not  denied  that 
the  legislature  has  tbo  power,  under  tbe  new  constitution,  to  create 
the  office ;  but,  as  that  has  not  been  done  in  ejcprees  terms,  it  is 
insisted  that  there  has  been  no  such  officer  since  tbe  adoption  of 
the  new  constitution* 

This  argument  is  at  least  specious,  but  we  think  tbat  a  dose 
examination  of  the  subject  will  show  that  it  is  not  sound.  6o  far 
as  tbe  facts  assumed  in  this  argument  are  concerned,  they  are  true, 
but  there  are  other  facts  which  it  orerlooks,  and  whicb  are  impor* 
tant  to  be  considered  in  the  determination  of  this  question. 

It  is  not  necessary  in  aU  cases,  that  the  le^slature  should,  in 
explicit  and  affirmatiTC  terms,  declare  its  will,  in  order  to  make  tbat 
will  the  law.  Where  the  legislatiTe  will  is  clearly  and  manifestly 
indicated  by  its  enactmentSi  such  intention  may  bo  bold  to  bo  tbe 
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law,  tlKmgk  the  legislator*  slKmld,  tlirovgh  iDrndTcrtence,  liave 
failed,  in  explidt  and  affirmatiTe  terms,  to  declare  such  intcDtion. 
Tme,  we  must  look  to  the  langoage  whieh  it  baa  esed  ill  order  to 
ascertain  its  will ;  Vat  if,  Irom  what  it  has  said  b  tlie  form  of 
enactments,  we  can  nnmietakaUj  ascertain  its  intention,  it  becomes 
tbe  datj  of  the  courts  to  declare  and  enforce  sncb  intention.  If 
there  be  such  an  office  as  coroner  in  this  State,  it  most  depend  for 
its  existence  npon  legislatiTt  enactments,  either  those  adopted  b/ 
the  eottstitotion,  or  since  passed,  or  npon  constitntional  inference ; 
for,  as  before  remarked,  it  is  not  express] j  created  bj  the  coastitn* 
tioB.  The  election  law,  and  the  law  concerning  sherifis  and  core* 
ners,  of  184S,  proride  for  the  election  of  coroners,  and  prescribe 
tlieir  dnties.  Althoogh  the  old  constitntion  created  the  office,  these 
laws  would  be  ample,  withont  its  aid,  to  do  so ;  bat  it  is  not  to  be 
denied  that  thej  were  passed  with  a  new  to  fill  tbe  office  alread/ 
created,  rather  than  creating  it.  Still,  as  the  new  constitution  ex* 
press!/  continued  in  force  all  prerious  laws  not  inconsistent  with  it, 
it  has  certainlj  continued  these  former  laws  in  force.  The  legisla* 
tare  had  the  right  to  enact  preciselj  such  laws  as  these  under  the 
new  constitution,  and  had  thb  been  done,  it  would  thereby  hare 
created  the  office  of  coroner,  and  prescribed  his  duties  bejond  all 
question.  We  then  ask,  confidently,  whether  the  conrention  did 
not  do  the  same  thing,  bj  continuing  those  oM  laws  in  force  ?  Sup- 
pose the  schedule  to  the  constitution  had  declared  in  express  terms 
that  the  laws  then  force,  proriding  for  the  election  of  coroners  and 
preacribing  their  duties,  should  continue  in  force  till  alten*d  or  re- 
pealed bj  the  legislature,  who  could  truthfully  denj  that  it  was  the 
intention  of  the  couTontion  that  the  office  of  coroner  should  con- 
tinue to  exist?  So  that,  we  think,  we  may  truly  ssy  that,  if  the 
legislature,  in  passing  those  laws,  did  not  intend  to  create  tbe  office 
of  coroner,  the  conTention  by  continuing  them  in  force,  did  intend 
to  continue  that  office  in  existence,  subject  to  the  control  of  the 
legislature.  The  language  of  the  first  section  of  the  Mbedule  of 
the  new  constitution,  b  this,  **  That  all  laws  in  force  at  the  adoption 
of  this  constitution,  not  inconsistent  therewith,  shall  cototinno  and 
be  as  valid  as  if  this  constitution  had  not  been  adopted.*'    Now, 
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when  we  ftdmit  that  the  kgulaturo  mighti  wider  the  new  eonatits- 
tien,  bave  enaeted  jut  inch  lawa  «•  tbote  referred  to,  we  admit  that 
those  lawi  are  net  ineooiiatent  with  the  oonttitation,  for  the  legis- 
lature eoald  net  paie  anj  law  inoontiatent  with  it.  If,  then,  they 
are  not  ineenaiatent  with  it^  thej  are  declared  to  be  aa  Talid  as  if 
the  constitution  had  not  been  adopted*  All  the  laws  thus  oontinaed 
in  forcoi  aroi  atrtetlj  speaking,  re-enactments  bj  the  conrenttoa, 
and  we  therefore  look  to  that  for  their  raliditj.  We  repeat,  there- 
fore, that  we  are  warranted  in  sajing  that  the  office  of  coroner  wss 
continued  bj  the  adoption  of  the  new  constitution. 

But  this  is  not  all ;  we  haTc  farther,  and,  if  need  be,  still  more 
direct  proof  that  the  office  of  coroner  should  still  continue  after  the 
adoption  of  the  new  constitution.  The  fourteenth  section  of  the 
schedule  is  as  follows :  *'That  if  this  constitution  shall  be  ratified 
bj  the  people,  the  QoTcmor  shall  forthwith,  after  baring  ascer- 
tained the  fact,  issue  writs  of  election  to  the  sheriiTs  of  the  serwral 
counties  of  this  State ;  or,  in  case  of  racancj,  to  dU  eereiwrt,  for 
the  election  of  all  the  officers.whoee  election  la  fixed  bj  this  consti- 
tution or  schedule ;  and  it  ahall  be  the  dutj  of  said  sherifis  or  C9r§- 
ntr$  to  gire  at  least  twenty  dajs  notice  of  the  time  and  place  of 
said  election,  in  the  manner  now  prescribed  by  law."  Kow,  here 
the  conrention  itself  reoogniies  the  eiistenoe  of  the  office  of  coroner 
after  the  old  constitntion  should  be  superseded  by  the  new ;  for  it 
required  of  coroners  official  acts  after  it  should  be  ratified  by  the 
people,  and  when  in  full  and  complete  operation.  We  should  sab- 
ject  the  conTcntion  to  the  charge  of  a  rery  strange  abeurdily  indeed, 
if  we  say  it  intended  to  abolish  the  office  of  coroner  absolutely,  and 
that  all  the  coroners  in  the  State  ahould  cease  to  be  officers  the 
moment  the  new  constitution  took  effect,  while  it  still  required,  them 
to  perform  official  acts  after  that  time.  In  the  face  of  these  prori* 
sions,  it  is  not  to  be  denied  that  it  was  the  affirmatiTc  will  and  posi- 
tire  intention  of  the  conTcntion,  in  framing  the  constitution,  and  of 
the  people  in  adopting  it,  that  the  office  of  coroner  ahould  contmue 
to  exist,  and  that  all  the  coroners  then  in  office  should  continue 
after  the  adoption  of  the  new  constitntion*  If  the  office  continued 
for  a  aingle  moment,  after  the  adoption  6i  the  new  coastitutioni  it 
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•tin  coBtiDiefly  valett  it  bu  ainee  been  abolialied  by  competcai 
ftotboritj.  If  tb«j  were  coroneni  ao  u  to  give  notice  of  tbe  eleo- 
tioM  under  tbe  new  eonstitntion,  es  required  bj  tb^t  inetrwneBti 
wbctt,  since  tben,  bas  tbe  office  been  abrogated  T  Suppoae  tbe  go?* 
emor  bad  listened  to  tbe  spcciooa  argnnent  tbat  tbe  new  eonstitn- 
tion bad  abolisbed  tbe  office  of  coroner,  and  bad  refused  to  send 
writs  of  election  to  coroners  in  connties  wbere  tbe  office  of  sberiff 
was  vacant,  snbstantiallj  telling  tbe  eonvention  and  tbe  people  tbat 
tbey  did  not  know  wbat  tbej  were  aboat  wben  tbej  ordered  bim  to 
do  so,  and  tbat  tbej  bad  nnwittingi j,  no  donbt,  left  trwj  conntj 
in  tbe  State  witbout  a  coroner  or  an  j  otber  officer  to  take  bis  place, 
would  be  not  bare  been  jnstl j  cbarged  witb  captionsness  T  And 
now  we  are,  in  fact,  asked  to  do  substantially  tbe  ssme  tbing* 

But  tbe  Legislature,  subsequent  to  tbe  adoption  of  tbe  new  con- 
stitution, bas  not  been  entirely  silent  on  tbis  subject  At  tbe 
second  session  of  tbe  first  Legblature  eonrened  under  tbis  new  con- 
stitution^ an  act  was  passed  wbicb  provided  **tbat  wbenever  a 
Tacancy  sball  bappen  in  tbe  office  of  sheriff,  county  surveyor  or 
eoraneTf  of  any  county  in  tbis  State,"  the  clerk  shall  give  notice  to 
the  Governor,  who  shall  issue  writs  of  election,  ke»  Now,  here  tbe 
Legislature,  without  deeming  it  necessary  to  create  tbe  office  of 
coroner,  recognise  it  as  already  existing,  and' provide  for  filling 
Tacandca  wbicb  may  occur  in  it. 

It  may  be  said  with  truth,  tbat  in  none  of  the  proTisions  of  tbe 
constitution  or  the  statutes  to  which  I  have  referred,  is  the  office 
expressly  created  as  it  was  in  the  old  constitution,  and  I  presume 
that  no  sucb  proTision  exists ;  but  there  is  an  implication,  from  the 
language  used  In  both,  so  pregnant  aa  to  leave  no  doubt  on  the  mind 
of  any  one,  tbat  it  was  the  deliberate  and  affirmative  will  of  iho 
competent  law  making  powers,  tbat  tbe  old  office  of  coroner  should 
eontinue  after  tbe  adoption  of  tbe  new  constitution,  as  it  before 
existed ;  tbat  it  acquires  tbe  force  of  a  positive  enactment  to  tbat 
effect. 

When  tbe  constitution  requires  that  the  coroner  sball  do  certain 
official  acts  at  a  particular  time,  it  in  effect  declares  tbat  th v«  vball 
bt  an  ofioe  ni  tbat  time,  wbicb  may  be  filled  by  autb  an  officer. 
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Wb«B  th«  LegnUtnra  provided  for  the  election  of  eoronen  to  fill 
Tecaociet  in  thftt  office^  it  manifefted  an  indisputable  intention  thai 
there  should  be  sueh  an  office,  trhioh  might  beoome  Tacant ;  which, 
if  we  exercise  oar  eooinion  understanding,  we  can  no  more  ignore 
than  we  could  an  express  provision  to  that  elTeet.  It  is  the  object 
of  construction  to  find  ont  the  real  intention  of  the  writer  from  the 
language  nscd,  and,  in  construing  statutes,  we  studj  their  language 
and  carefully  consider  every  word,  discarding  none  as  nseless,  if 
possible,  in  order  to  find  out  the  true  meaning  or  will  of  the  law 
giver,  and  when  that  is  ascertained,  we  know  what  the  law  is,  aud 
must  so  declare  it,  Now,  unless  we  hold  there  is  such  an  office  as 
coroner,  then  we  must  declare  that  all  the  constitution  says,  and 
all  the  statute  says  about  this  office,  is  mere  idle  verbiage,  without 
purpose  or  meaning.  We  are  not  prepared  to  reject  all  this  as 
meanioglfss,  but  are  of  opmion  that  the  provisions  referred  to  were 
inserted  for  a  purpose,  which  it  is  the  duty  of  the  court  to 
effectuate. 

As  a  case  most  directly  in  point,  and  a  stronger  one  than  this, 
where  this  court  gave  effect  to  the  manifest  will  of  the  Legislature 
in  the  absence  of  any  positive  enactment  declaring  such  will,  but 
where  it  had  to  be  gathered  from  various  statutes,  we  refer  to  that 
of  The  FwpU  vs.  TAurfter,  18  Ul.  R.  664.    There  no  express  pro- 
vision could  be  found,  either  in  the  constitution  or  the  statute^ 
declaring  who  should  be  the  successor  to  the  derk  of  the  county 
commissioners'  court,  which  was  abolished  by  the  new  constitution. 
Tbo  laws  had  imposed  a  great  variety  of  ear  offiew  duties  upon  that 
officer,  in  no  way  connected  with  the  business  of  the  court  of  which 
he  was  clerk,  but  which  the  very  continuance  of  the  government 
required  should  be  performed  by  some  one,  and  no  law  could  be 
found  declaring  who  should  perform  thoee  duties  after  that  oflice 
was  abolished.    After  examining  a  great  variety  of  acts,  it  became 
so  apparent  that  the  LegisUture  supposed  and  intended,  and  so 
willed,  that  the  derk  of  the  new  Oounty  Court  should,  in  all  things, 
succeed  to  the  duties  of  the  clerk  of  the  County  Commissioners* 
Court,  that  we  did  not  hesitate  to  dedare  that  such  was  the  law. 
To  have  declared  otherwise  would  have  defeated  the  dear  will  and 
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intentioii  of  the  Legifllatwa.  80  btfs,  BhoaH  we  sow  dedaro  that 
there  it  no  tveh  office  u  coroner,  we  eboald,  bejoad  «U  doobi  or 
eootroTer83r,  defeat  the  obviooa  and  maoifeet  wfll  and  intention  of 
both  the  contention  and  the  Legislature,  whieh  b  dearl/  manifested 
bj  the  Uws  which  thej  and  the  people,  bj  their  Tote,  hnTo  enacted. 
This,  as  we  nnderstaad  onr  dutj,  we  onght  not  to  do. 

We  freelj  confess  we  are  glad  that  we  find  onrselres  foil/  aatho* 
nscd  to  hold  that  the  office  of  coroner  still  continues;  for  to  hold 
that  there  has  been  no  snch  officer  in  this  State  for  the  last  nine 
jeers,  and  thnt  all  which  has  been  done  bj  those  who  were  snpposed 
to  be  coroners,  wu  ntterlj  roid,  would  inTolre  the  whole  comnranitj 
in  calamities  which  it  would  be  impossible  now  to  estimate. 

The  judgment  is  roTcrsed  and  the  cause  remanded. 


8upr€wu  Ooiuri  nf  lU{n9i9-^N6vetnher  Ttrmj  1858.    At  Mount 

Vernon, 

THOMAS  BODHlt  ct.  TBS  ILUffOIS  OimAL  BAIUOAP  OOMPAIfT. 

1.  Tk««oMtltaClM«f  lUiMla  prohibits  tUTtiy;  thtr«fart,B«froMwltlilB'iUj«ti^ 

dIeliMi  ar*  MppoMd  to  b«  fr««. 
1.  Th«  Stoto  of  Iltiaoia  Mag  ra  lodepoidont  MTtrclgBtj,  trill  d«l«rttiM  fer  llMlf 

tli«  cooaitiM  •!  ill  pcnoM  within  ito  torrllory ;  ral^aei  to  Iba  aanaCiUitiaa  of  tha 

Unilad  Slataa,  aad  tha  Uwa  maila  udar  tha  aatiiaritj  of  that  iMtramaat 
SL  81afir7  b  tha  crtatiaa  af  Mvaieipal  tagalatiaoi  in  SUtaa  whara  it  axlalt,  aad 

such  lagalatiaoa  h»ta  aa  aztra  larritarlal  ap«ratloB  ar  biadlng  faraa  \m  analhar 

aavvraigaty* 
4.  Tha  lava  af  athar  Stotaa  rtcogalslaf  alatarj,  beiag  rapogaaat  to  tha  Uvs  aa4 

palicy  af  tha  iMUtatiooa  of  Illiaoia,  saithar  tho  lav  of  aaUoM  mt  tha  aaalt/  af 

Statvs  eaa  ataal  tha  aoBdiiioa  af  a  fegitiva  la  IlUaaia,  aa  aa  to  glva  tha  avaar 

aay  ptopartjr  ia,  «r  aoatrol  orar  his,  by  forea  of  any  tUto  aathoril/. 
h,  Tha  laiM^j  Ib  BMitara  aoaacctod  vlth  fbgiU^a  slarao,  la  to  ba  fbaad  aadar  ada 

af  CoBgTBM,  aad  Ib  tha  oo«rto  of  tha  Valtcd  Statas. 
C  Frapar^  Ib  paraoBa  balag  rapagaaat  to  tht  aaaatltBUaa  bbA  bva  af  IDiBoia^ 

tiwar  aaaaal  ba  ■alatiiBad  for  tha  taaotar/afa  paifoB,  ar  fbr  aatialbatlaB  far 

lbs 
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The  facto  of  the  otM  an  miffomtlj  ttetad  ia  the  opinioa  of  the 
eourty  whieh  wm  delirered  hj 


Skiknsb,  J.— The  pluntiif  sued  the  Illinois  Oentrel  Railroed 
Compeny  in  ease,  for  reeeiTing  as  a  passenger  on  their  road*  at 
Cairo,  in  this  State,  the  negro  slate  of  the  phuntiil^  held  to  serfies 
under  the  laws  of  Missouri,  knoinng  the  negro  was  the  plaintiff's 
slave  under  the  laws  of  the  State  of  Missonri,  escaping  from  his 
serrioe,  and  eanying  the  negro,  as  such  passenger,  to  Chicago; 
thercbj,  in  this  State,  aiding  the  fngitiTe  to  escape  from  serrics^ 
The  dedsration  also  contains  a  count  in  trorer  for  the  oonTerdoo, 
hj  the  defendants,  in  this  State,  of  the  plaintiff's  slaTC,  held  to  ssr- 
Tice  under  the  laws  of  Missouri. 

The  court  sustained  a  demurrer  to  the  declaration,  and  upon  this 
decision  the  assignmento  of  error  are  founded. 

The  constitution  of  this  State  prohibito  negro  slarery,  and,  there- 
fore, negroes  within  our  jurisdiction- are  presumed  to  be  free.  Bw* 
▼8.  Amm9fUf  Unis.  S7;  BaiUjf  m  OrvmtMO^  8  Scam.  71;  JSh^ 
my  Ts.  Oocht  lb.  282. 

•The  State  of  Illinois,  as  one  of  the  independent  sovereignties  of 
the  Union,  will  determine  the  condition  of  all  persons  within  the 
State,  according  to  her  own  laws  and  institutions,  and  can  be  limited 
or  controlled  in  this  respect  onlj  bj  the  constitution  of  the  United 
States,  and  the  laws  of  Congress  made  under  aaihority  of  thai 
instrument. 

Slarery,  in  the  Sutes  where  it  exists,  has  ito  foundation  in  the 
municipal  regulations  of  such  States  which  hare  no  extra-territorial 
operation,  and  no  binding  force  in  another  soTcreignty. 

The  law  of  Missouri,  under  which  the  negro  owes  serrice  to  the 
plaintiff,  being  repugnant  to  our  law  and  the  policy  of  our  institn- 
tions,  neither,  by  the  law  of  nations  or  the  comity  of  States,  can 
affect  the  condition  of  the  fugitiTO  slare  in  this  State,  or,  within  oar 
jurisdiction,  give  the  owner  any  property  in  or  control  over  him« 
The  constitution  of  the  State  is  here  the  paramount  law,  except  ia 
so  far  as  the  constitnUon  of  the  United  States,  er  the  powers  thereia 
delegated  to  Congress,  may  Umit  or  control  iU  operation.    Tlie 
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owner,  Uiereforey  by  force  of  tbo  Itwi  of  Motber  State,  under  tbe 
Uw  of  niinoity  bu  no  property  in  tbe  fogitire,  and  can  bere,  nnder 
State  autbority,  assert  no  property  in  or  power  oTcr  bim.  f/biMS  ts* 
VandiafUf  2  McLean  R.  6U6 ;  Giitner  vs.  GorKamy  4  Id.  402 ; 
Priffg  TS.  QnumonweoUh  of  P§nn»ylvamiaj  16  Peters  B.  589. 

Tbo  constitution  of  tbe  United  States,  bowoTer,  giTes  tbe  owner 
tho  rigbt  of  reclamation  of  bis  alaTe,  escaping  from  scrnce,  wbererer 
bo  may  be  fennd  witbin  tbe  United  States ;  and  Congress,  nnder 
tbo  antbority  of  tbis  clause,  and  in  tbe  riglitful  exercise  of  power,  to 
render  tbo  prorision  eflcctoal,  and  to  aflford  ample  and  uniform 
remedy  for  recaption  and  return  of  fugitire  sUtcs,  by  tbe-  act  of 
1793,  provided  for  tbe  recaption  and  surrender  of  fugitire  slares 
witbin  tbe  States  and  Territories  of  tbe  Union,  imposed  penalties  for 
aiding  tbe  escape  of  sucb  fugitives,  and  for  opposing  or  interrupting 
tbe  reclamation  nnder  tbe  remedies  given  tbe  owner.  By  tbe  terms 
of  tbat  act,  concurrent  jurisdiction  seems  to  bave  been  conferred 
npon  federal  and  State  tribunals. 

By  tbo  act  of  Congress  of  1850,  on  tbo  same  subject,  tbe  rigbt  of 
tbo  owner  to  reclaim  bis  fugitive  slave  is  declared ;  remedies  for 
recaption  and  return  of  tbe  fugitive  to  tbo  State  or  Territory  wbcnce 
be  may  bave  fled,  are  provided;  punisbments  for  obstructing  recap- 
tion and  return,  and  for  barboring  or  ooncealing  tbe  fugitive  to  pre- 
vent recaption,  are  provided ;  and  damages  for  tbe  injury,  by  way 
of  penally  are  given  to  tbe  owner,  to  be  recovered  by  action  in  tbe 
district  or  territorial  eourts  of  tbe  United  States,  wbore  tbe  offence 
is  committed.  Tbo  act  of  1850,  by  necessary  implication,  repeals 
tbe  act  of  1793  so  far  as  tbe  provisions  of  tbe  former  conflict  witb 
tbe  latter,  wbetber  tbe  conflict  consists  in  remedies  given  or  penal- 
ties imposed.  Tbe  act  of  1850  not  only  provides  different  remedies, 
penalties  and  modes  of  procedure,  but  names  tbo  forums,  in  whicb 
tbey  may  be  enforoed ;  and  tbereforo,  aside  from  tbe  question  of 
power  of  Congress  to  confer  jurisdiction  upon  State  tribunals,  it 
would  seem  tbey  intended  to  confine — in  excontion  of  tbe  federal 
laws  upon  tbe  subject— jurisdiction  to  tbe  federal  courts. 

Tbe  constitution  of  tbe  United  States  vests  tbe  federal  judicial 
power  in  tbe  Supreme  Court,  and  sucb  inferior  courts  as  Congress 
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mt  J  tM  fit  to  etUblSih ;  and  proindas  that  t]i«  judicial  power  shall 
extend  to  all  eases,  in  law  and  eqnitj,  arisiog  under  the  .«onstitii- 
tion  and  laws  of  the  United  &Utm.^ChnttUvH&m  qf  ihs  UniUi 
Siat€$,  Art  8. 

The  federal  oonrts,  therefore,  are  the  proper  fomms  for  eanses 
arising  under  the  eonstatntion  of  the  United  States,  and  the  laws  of 
Congress  made  under  its  aathori^ ;  and  the  State  tribunals  (at  least 
nnlcss  jorisdietion  is  ezpresslj  conferred)  cannot  take  cognisance  of 
such  causes. 

If,  howsTsr,  the  State  court  has  jurisdiction  of  the  cause  under 
the  common  or  statutory  law  of  the  State,  the  federal  constittttioii 
or  laws  coming  ineidentallj  in  question,  will  be  recognised  and 
enforced.  il/«r(iiiTs.  JSr«fi<sr,  1  Wheaton,886;  BoutUnr^  M^^rij 
6  lb.  49 ;  Sl&rif*$  Com.  on  QmHituiumf  sects.  1,759  to  1,765 ;  1 
Kent's  Com.  896  to  405 ;  Uniied  Stati$  ti.  Lathrapj  17  John.  B.  4. 
See  also  Prigg  ts.  OommonwMUk  ^f  P%wMghmtm\  Mmim  ts. 
The  People,  14  Howard  U.  S.  R.  18 ;  TkomUnC9  (km^  11  HL  882. 

The  count  in  troTor  cannot  be  sustained  for  the  reason  stated. 
Property  in  persons  being  repugnant  to  our  laws  and  the  genins  of 
our  State  institutions,  our  courts  will  not  enforce^  as  a  general  rule, 
the  laws  of  other  States  recognising  this  species  of  propert/t  where 
the  cause  of  action,  based  upon  such  laws,  arises  in  this  States 
Hone  TS.  Ammone,  14  HL  29. 

TroTcr  is  brought  for  the  wrongful  conTorsion  to  another's  use, 
of  one's  personal  property,  and  judgment  therein  for  damages,  with 
satisfaction,  Tests  in  the  defendant  the  proper^  cooTcrted.  The 
plaintiff,  under  the  local  law  where  the  allied  oonTer^on  occarredf 
had  no  property  in  the  negro^  and  none  under  that  law,  by  foro* 
of  a  recoTcry  in  the  aetion  and  satasfactioa,  could  Test  in  ^ 
defendant 

Judgment  affirmed* 


CAUr  m  TSLIOBiPH  COSIPAKT.  US 


CAXP  Tl.  TBI  WCmB*  VlffOM  TBLUBAPH  OOXTAIIT. 


1.  When  ft  ttlfgnphio  coawkiHoa  wm  Mat  Ml^lMt  to  Ikt  tiprwt  OMidlliM 
thttt  th«  tetognph  CMipMjr  wo«M  aoI  bt  lUUt  ftr  ■ifltekw  «rMag  fron  raj 
caaM  nnlcts  lk«  MCMigv  WM  repMf«d  hj  Mag  NAt  teck ;  It  w*i  Af/<  tkal  tk« 
plateac  VM  bmud  by  hit  Mtttnet,  rad  ooaM  not  m'ww  «■!••■  k«  ktvag kl 
ttf  wtthia  tkt  tfg  tf  lh>  eti  y y'a  — dwUkl^ 


1.  TcUgnpkSt  MapftaiM  art  ••<,  la  aay  )«•!  Matt,  caauMa  aarrfcfa,  aad 
ba  Mada  liabla  apoa  tka  paiadplia  ap|ilial  la  eanitrii 


The  opinion  of  the  eoori  in  which  the  facto  mfficienUj  appear 
delirered  by 


LoOAK,  J.^If  the  plaintiff  vas  not  legally  liable  to  pay  Gibcon 
k  Co.  sixteen  eenU  for  the  irhiskej  whieh  was  tent  him,  he  would 
hare  had  no  pretext,  in  any  riew  of  thb  case,  for  recoTering  the 
damages  alleged  to  hare  been  incnrred  in  consequence  of  his  propo- 
sition being  incorrectly  and  erroneously  transmitted  through  the 
•gency  of  defendant* 

I  shall  not  inquire  whether  the  plaintiff  was  liable  for  the  conse> 
quenoe  of  the  nnauthorised  proposition  communicated  through  de- 
fendant's mistake  to  Gibson  k  Co. 

For,  admitting  that  defendant,  though  a  special  agent  to  conrey 
a  particular  proposition,  eould  and  did,  by  erroneously  eonreying  a 
different  proposition,  impose  upon  plainUff  a  liability  proportioned 
to  the  difference  between  the  authorised  and  the  unauthorised  propo- . 
lition,  which  liability  would  not  hare  been  incurred  but  for  the 
mistake  committed  by  defendant,  it  does  not  foUow  that  plaintiff  can 
recorer  the  amount  of  said  liability  in  this  action. 

The  plaintiff  arers  that  defendant  agreed  to  transmit  to  Gibson 
k  Co.  a  certain  message,  and  failed  to  transmit  it  correctly ;  In  thiS| 
that  the  mesiage  agreed  to  be  sent  was  to  pay  fifUen  cenU  per 
gallon  for  certain  whiskey ;  whereas,  the  message  aetually  dsliTertd 
was  to  pay  stiff ssn  cento  per  gallott. 
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There  it  no  allegation  thai  tho  faOnre  to  MiTor  the  nevage  e(Hv 
recti  J  was  the  resnlt  of  negligenoe. 

It  appears  that  tho  iailqre  to  deliTer  the  message  was  the  result 
of  a  mistake  to  which,  from  the  toij  nature  of  tdegraphio  opera- 
tions, commnnications  are  liahle;  and  that  the  message  in  this  eaie 
was  sent  subject  to  the  express  condition  that  defendant  woold  not 
be  liable  for  mistakes  arisbg  from  aiij  eause,  vnleas  the  meesaga 
was  repeated  bj  being  sent  bade 

I  see  no  ground  for  saying  that  Uiis  condition  was  Toid.  With- 
out  this  proeaution  of  repeating  messages,  mistakes  by  telegraph 
are  nnaToidable.  And  there  is  no  principle  of  public  policy  thai 
does  or  should  prohibit  a  telegraph  company  from  betog  prndent 
enough  to  protect  themselTCs  from  rain,  by  requiring  such  a  condi- 
tion in  the  transmission  of  messages. 

Had  the  message  been  repeated  in  this  instance,  tlio  mistake 
would  probably  not  haTC  occurred,  and  it  b  idle  to  say  that  the 
defendant  was  bound,  for  a  compensation  oijift^  tpiit^  to  ininrt 
the  message,  unconditionally  and  absolutely,  against  all  mistakes. 

The  points  of  diiference  between  the  naUire  of  telegraph  compa- 
nies and  the  nature  of  common  carriers  are  so  numerous  and  to 
obvious  as  to  render  the  unqualified  application  of  the  law  of  com- 
mon carries  to  telegraph  companies  delusifo  and  dangerous. 

But  eren  in  the  case  of  common  carriers^  special  agrecmeati 
limiting  liability,  may  be  made. 

If,  howefer,  special  limitations  of  eomm<m  law  liability  wero 
always  Toid  in  the  case  of  common  carriers,  this  would  be  no 
reason  to  hold  a  limitation  Toid  in  respect  to  telegraph  oompa- 
nice. 

The  rule  and  mode  of  oon^pensation  charged  by  tclegraphio 
oflices,  the  secret  nature  of  messages,  and  the  impossibility  of  dete^ 
mining  the  Talue  of  them,  or  the  pecuniary  consequences  of  mii- 
takes  and  miscarriages,  and  the  peculiar  liabili^  of  telegraphie 
communications  to  mistakes,  would  furnish  ample  reason  for  exempt 
ing  them  from  the  strict  operation  of  the  old  law  of  60mmoa 
carriers. 

Telegraphic  messages  are  paid  for  by  tho  lino  Cf  the  word, 
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And  eftDDOi  be  paid  for  acoording  to  their  reloe  or  importaiioo. 
Indeed,  it  would  bo  impossible  to  measure  their  Talne  or  importance. 
No  standard  of  measvrement  conld  be  established,  and  if  a  standard 
eonld,  bj  some  ingenait j,  be  erected,  it  would  require  so  mnch  time 
and  troable  to  spplj  this  standard,  that  mnch  of  the  benefit  of 
the  telegraph  (which  consists  in  the  speed  of  its  own  agent — ^light- 
ning) woaid  be  loot  to  the  commnnitj.  It  is  better,  therefore,  to 
relax  the  old  law  of  common  carriers  in  reference  to  telegraph 
companies.  Or  rather,  it  is  better  to  mould  a  new  law,  suitable 
to  their  nature,  and  the  exigencies  of  modern  societj.  Perhaps 
the/  should  be  held  responsible,  in  the  absence  of  positive  contract, 
onlj  for  the  use  of  ordinary  prudence  and  diligence. 

Certainlj,  when  thej  hare  a  contract  tliat  thej  are  not  to  be 
liable  for  mistakes,  unless  the  communications  through  them  are 
sent  back,  a  court  should  not  pronounce  the  contract  roid,  and 
impoee  upon  them  all  the  strict  rigor  and  extnordinarj  liabilitj 
of  the  supposed  ancient  law  of  common  carriers. 

To  impoee  upon  the  defendant  in  this  easoi  in  spite  of  the  special 
condition  inserted  to  aroid  mistakes,  aH  the  extraordinarj  liabilitj 
of  common  carriers,  would  be  to  make  defendant  an  insurer,  for 
the  price  of  fift/  cents,  against  all  the  undefined  and  undcfinable 
conseqoencet  of  a  mistake  likeljr  to  happen  at  anj  time  to  a  word 
or  a  sentence ;  wheui  too,  to  aroid  mistakes,  it  was  «rpress/y  agreed 
that  thej  were  not  to  be  liable  for  an  j  such  mistakes,  unless  the  mes- 
sage  was  repeated  bj  being  sent  back. 

Petition  dismissedt  with  costs« 


^•••^i 


NOTICtt  OF  NtW  BOOKS.       . 

A  TasATtn  osr  ras  Law  or  Hiobwats.     B/  Jwwfu  IL  Axutu  tad  TeoxAt 
DcBrsB.    Bofloat  LilUt,  Brova  k  CoapMjt  1W7.    pp.  MS. 

This  is  a  work  greatly  needed.  The  editor's  prefiwe  tells  us  how  lar 
the  late  Ur.  Ang^U  had  proceeded  in  his  labors  whca  the  band  of  death 
staid  them  forever,  and  Mr.  Darfee  was  ealled  upoa  to  complete  the  Tolame, 
hi  the  enciie  pfepaiaticn  of  which  he  had  aetifely  asfisted  Mr.  Aagell. 
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Tkt  diilffbiiUoBof  Ike  MbJMtl  Mlterof  Ibe  book  it  rf«pl«  awl  MtmmL 
TIm  iopici  diNVMod  tra  wficwady  aomidwid  for  the  pufpoitt  of  the  frwk. 
Tb«  wkoU  IrMtiM  it  tmiMolly  pnedoJ,  Ike  tatkon  Inving  newr  el  any 
limt  beta  tonpCed  aaidt  from  Ike  tery  matter  ia  kaad  by  aay  elaborate  or 
lengUieaod  diotMnoa  of  etta  taek  iaierteling  lopiot  at  emiaeat  doaiaia 
aad  eateoMal.  After  toae  etaiaiaatioa  el  ike  work,  we  Mi  wanaaled  ia 
tayiag  tkal  ll  meett  a  waat  ia  ear  librariet  la  aa  aeoeplable  aiaaaer. 


CemiiiiTABiH  OM  TBB  CatatiiAa  Law.  By  Jobk  Pautiit  Bimiop,  a«ck«r  of 
**CoM«tnUriw  M  Ikt  Uw  tf  lUntegt  aad  Divovee.**  Tol.  IL  BmImi  UtiK 
Brtwa  4  CooipeiVi  lM8b    pp.  ML 

We  bafe  kerelofore  tpokea  la  lerma  of  ooaiBicadalioa  el  Mr.  Bnkop'e 
fonaer  labon,  Aia.  Liw  Beg.  ToL  IV.  p.  612.  Tkit  valatM  it  aa  aMi* 
tioa  to  tbe  flnt,  aad  it  lateaded  Bote  eepoeially  for  Ike  aeiaal  pnetitioaer* 
For  tkit  parpooe  it  It  well  ailapted ;  Ike  matrkable  iMaHy  of  Mr.  Hbkop 
it,  we  tbiak,  kit  elear  eaaaeUtiea  of  tke  leealt  of  tke  aatkoriiice,  aoi 
alwaya,  in  eriiaiaal  law  eepeeiaUy,  a  vary  eaty  taak.  Kew  worka  aad  aew 
editaoat  of  rteogaind  Irtalittt  ea  eriiaiaal  Jarltpradeaee  art  of  great  Im* 
porttaee  to  Ike  praelilioaer;  ke  aiati  kaow  tke  tery  Uai  adjodieatioaa 
aad  tke  lalcti  Tiewt  el  teieatifio  law  writen  i  Ike  praetiee  ia  tke  ficwioaa 
it  tometiaict  tkarp  aad  ttekaieal,  aad  tke  well  diaeipliaed  aiiad,  wbick 
rtg^rdt  legal  priaeiplet  aad  poialt,  latker  tkaa  mere  etaet,  it  tart  to  tiaad 
apoa  tOHM  "TtatagtgroBod."  We  oomaiead  Mr.  Uiekop't  book  tt  oao 
of  great  toieatiflo  aad  pTMlieal  valae  aad  ia  oToty  way  atefal  It  tke  pro- 
letHoa,  aad  Ike  aore  eeaily  aeoettiUt  by  aeaat  el  a  gtod  aaalyliea]  iades 
el  eoalealt. 


PuntnTAUtA  Stam  Raroart,  Tob  XXTIIL  Conpritleg  taMi  t^e^gtd  la  Uit 
SepTMi*  C««rt  of  PaaaijltaaU.  By  Jofira  Caibt,  Slttt  E<potfr.  ToL  IT. 
CoeUiaiag  cmm  dMMed  la  Jeaeaty  aad  May  Urm,  1M7.  nnadtlpbia :  Kay 
*  BffoCktn,  Uw  BeekMOtn^  PabUthm  aad  lavattara,  19  Boalk  SUlk  MtmI, 

We  baTO  Mr.  Oatey't  foartk  eoairibatioa  to  tke  Peaa^ltaaia  ReporU, 
eoBlaiaiag  Ike  eaaet  decided  ia  Jaaaaiy  aad  May  Temti  1867.  At  ataal, 
we  tad  a  grtat  tariety  of  eatet  OB  Ike  Tarioat  braaobet  oilaw  wbiek  latateat 
aad  egltale  a  laige  eouBaaity.    Tke  laporltf^t  da^  attMt  I0  ka  weU  aad 
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MtlffiMtMilj  doM.  Aaoag  the  cues  of  gritogt  Interail  wt  «<mU 
f%e  Gm.  ?•.  Ommmtrriai  Bamk,  p.  S8S;  ilaiulcrMi  vtt  TA*  Sawttf 
p  879;  Pr£MmiftmMa;p.2S/  EttrkuH^t,  Tki  VtmlCkmlerBmib^fmdf 
p.ttO;  iraMiMTt.i^0dl,p.8O;CftWM«jivB.i>iVi|ii,p.ni;  ir4ic&. 
cofe  Tt.  i^«  £«ee«lon,  p.  78;  ffMttnam  tb.  IV  AmA ^  Xc&mo«» 
p.  440;  HW  Owter  Bmttroad  tj.  /Krifaww,  p>  81$. 


Tbb  Lav  «r  Tisdom  axv  PmcHAHKM  or  Bkal  Pbokbtt.  B/  TmAfcw  Htb- 
UAII9,  avthor  of  ^Tbo  Law  of  M«rtg»|M,  tto."  U  twt  toll.  T«b  L  uid  II. 
BodM:  LUilt,lto«wmftCMpMj.  18M.    pp.  179. 

Thk  book  it  «poB  too  ooMpUealod  tad  dU&e«llft  bnaehofkw  to«Mblo 
«•  to  give  •  ntiilBetofy  optnioo  upon  SU  morito  witkoat  ft  good  deal  of 
otnd/.  The  pfofteoion  have  vaed  Mr.  8«gdctt'a  book  to  loog,  Bud  btTo 
beeome  ao  familiar  witb  it,  tbat  bbj  other,  althoagh  pcrhapa  a  better  OBe, 
Boena  to  be  bb  intradef .  Vft  have  oo  right  to  apeak  of  theae  Tol«Biea  without 
OBfefal  atad J  of  al  kaat  a  portion  of  their  eoBtoBta ;  but  in  niBUog  ovr  ejci 
OTer  the  portion  on  title  and  title  deeds,  we  did  not  obserre  bbj  refereneo 
to  Rawlo  on  Cotenaata  for  Title,  which  b/  the  eofliaioa  Toiee  of  the  pro- 
leiaioa  if  the  rery  beat  book  ia  the  law  oa  that  iubjeet;  it  ma/  be,  that 
tbe  aathof^a  plaa,  oalj  ooateiBpUted  the  eitatioa  el  caaca  aad  aot*  of  test 


The  aathor  tella  aa  ia  hia  pre&ee,  p.  0,  that  he  baa  eadcBTored  to  pre- 
aeat  Me  iaw  «•  Ir  ^  ia  the  ahape  of  the  English  aad  AaierieaB  authoritiee : 
this  plaa  he  baa  atadioaalj  carried  oat,  and  although  it  aeen»s  to  give  the 
book  a  disjoiated  aad  fragBieaUry  appearaace,  ia  la  truth  praeiicall/ 
twj  aaefal  to  the  profeaaioa.  The  plaa  of  the  book  ie  eertaiaJy  simplci 
and  aot  without  ita  adTaalages,  but  whether  it  baa  great  saperioritjr  ovrr  8og- 
den'a,  will  perhapa  be  doubted  bj  the  older  praetitloaera  espeeiallj.  Froai 
tha  brief  examiaatioa  we  have  made,  we  ean  aay  tbat  the  eoUcctioa  of 
aaiheriticai  both  Eagliah  aad  American,  eaaaot  fail  to  be  usefal  aad  eoa- 
wcMiCBt,  aad  oonaiderBd  aa  a  digeat  of  the  Uw  of  Teadora  aad  purehaaerai 
tlM  work  da foauMadatioa,  aad  ia  well  worth  alad/. 
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SrsscB  or  TiMiAt  0. 0.  Diatm,  of  lk«  St  iMb  Bor,  «pM  Um  pU*  of  luooUy  lo 
litkolforilobirtC.8loo»BH*fiadMoiteliMMN«tfJihaiHolL  Ddltm*! 
it  SlMWMttowa,  lUiMb^  AogoU  U,  1M7.  84.  Uolo;  Oooift  Knfp  *  Co.. 
PriotmoadBiMlin.    1868.    vp.HL 


SrsooB  Of  M.  Roinu  TsATn,  fcr  Ite  doftaot^  to  Ite  ooto  of  tlio  ConoMsvwItk 
ofofaiit  Thoaao  WoaUngtoa  0■rft^  te  Iko  OmK  of  Ojrtr  oad  TtnriMr  of  PUb^ 
dolpklo  oQoolj,  Joaoory  16»  18M.  B«p«fftoA  hj  ObMltt  CoUs  oad  Jote  P. 
Onoik    FMUMtolphiot  Bob^  PPi  k  MoBwy,  Prium*.    186B.    p^  61. 


Hio  mbjeei  bmioIj  diaoBfMd  ia  thoM  two  ablt  ptapbloli  ii  om  of  tiii 
otmott  inportaaeo— Iho  doHnoo  of  iaMiiitj  In  cum  of  bonidde.  Tlie 
•ignmoBto  eome  to  «i  from  widolj  diitut  leolioM  of  tlio  UnioBi  ooo  fion 
Bt  Looia,  ami  tbo  othor  fron  ovr  owm  Bor;  bat  than  b  o  luiiiioiitj  la 
llio  •rgumeoU  wbioh  io  otriking.  Bo(^  tho  loiiMd  ooouol  iloBd  QpM 
ibo  dooiriDO  eBuneUlod  bj  Hr.  Erikiiio  io  tho  groot  omo  of  Ha^/Sdd,  Stf 
Hi.  Tr.  1807.  It  io  mottor  of  ngyot  tW  «o  ooiaot  promt  oroo  o  con* 
doawd  itotemoot  of  tho  orgmaMttti^  V«t  oar  ipooo  wMl/  forbids  it;  oad 
oar  oolo  objoet  «t  tbio  tioM  If  to  otU  tbo  ofttoatka  of  oar  brotbrea  to  too 
oioolloBt  profottloaol  oigaaiooti^  foij  raoeatlj  Modo^  ia  omco  attrooliag 
Moeb  poUio  ottoatioa,  to  oMbodjiog  tbo  Utoit  logol  tod  nodietl  Tiewo  «l 
o  dofoBoo  ia  flrimioil  joriopfadoaoo  liroqaeally  orgodi  ood  obiolalolj 
■OMMoiy  to  bo  ttodonCood  bj  botb  tbo  Booob  asd  tbo  Bar. 
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MASTER  AND  SERVANT— NKGLI0ENCB-.LIABIL1TV  OF  TTIK 
3IASTER  TO  HIS  SERVANT  ON  ACCOUNT  OF  INJURIES 
OCCASIONED  BY  TUE  NEOUOENCfi  OF  A  FKIXOW  SER* 
VANT. 

The  rule  of  Uw  io  regard  to  tho  Itabilitj  of  the  master  to  liis 
•enranl  for  injoriet  caused  by  tho  negligence  of  a  fellow  serrant,  is 
generallj  laid  dotrn  as  follows:  ^ Where  several  persons  are 
employed  as  workmen  in  the  same  general  serrice,  and  one  of  them 
is  injured  through  the  carelessness  of  another,  the  common  master 
of  all  is  not  responsible." 

The  leading  case  is  Prie$tly  vs.  Fotcltr^  8  Mees.  k  Welsh.  1. 
This  was  an  action  on  tho  case  by  a  servant  against  his  master  for 
damages  for  injuries  cansefl  by  tho  breaking  down  of  a  ran.  Tho 
declaration  stated  that  the  plaintiflT  was  a  servant  of  the  defendant, 
in  his  trade  of  a  butcher ;  that  the  defendant  had  desired  and  directed 
the  plaintifi^  so  being  his  servant,  to  go  with  and  take  Certain  goods 
of  the  defendant  in  a  certain  van  of  the  defendant,  then  need  by  him, 
and  eondttcted  by  another  of  his  servants,  in  carrying  goods  for  hire, 
upon  a  certain  journey ;  that  the  plaintiiT,  in  pnrsuance  of  such  desire 
and  direction,  accordingly  commenced  and  was  proceeding  and 
U^ing  carried  and  conveyed  by  the  said  van,  with  tlfs  said  goods; 
and  it  became  the  defendanl'a  duty  to  oae  proper  care  thai  the  van 
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flhoulil  be  in  a  proper  sUto  of  repair,  and  lihoald  not  bo  orerloaded, 
and  that  the  plaintiff  should  be  eafelj  and  seeurely  carried  tbereS/ : 
nererthclessy  that  the  defendant  did  not  nee  proper  care  that  the  Tan 
should  not  be  orerloadcd,  or  that  the  plaintiff  should  be  safel/  and 
Bocurclj  carried ;  in  consequence  of  tho  neglect  of  which  duticsi  the 
Tan  gave  waj  and  broke  down,  and  the  plaintiff  was  thrown  to  the 
ground  and  his  thigh  fractured  :—Zre2(2,  on  motion  in  arrest  of 
judgment,  that  the  action  was  not  maintainable.  Lord  Abinger, 
C.  B.,  delirered  the  opinion  of  the  court,  of  which  the  following  are 
the  points. 

1.  There  being  no  charge  in  the  declaration  that  the  master  knew 
an  J  of  the  defects  mentioned,  the  court  is  not  called  upon  to  dedde 
how  far  such  knowledge  on  his  part,  of  a  defect  unknown  to  the 
servant,  would  make  him  liable.  *  *  *  *  He  is,  no  doubt, 
bound  to  provide  for  the  safetj  of  his  servant  in  the  course  of  his 
employment,  to  the  best  of  hia  judgment,  information  and  belief. 

2.  Tho  mere  relation  of  master  and  servant  can  never  implj  an 
obligation  on  the  part  of  the  master  to  take  more  care  of  the  servan: 
than  he  majr  reasonably  be  expected  to  do  of  himself.  *  «  * 
The  servant  is  not  bound  to  risk  his  safetj  in  the  service  of  hi^ 
master,  and  may,  if  he  thinks  fit,  decline  any  service  in  which  hi' 
reasonably  apprehends  danger  to  himself;  and  in  most  of  the  ca^? 
in  which  danger  may  be  incurred,  if  not  in  all,  he  is  just  as  likely 
to  be  acquainted  with  the  probability  and  extent  of  it,  as  bis  master. 

It  will  be  seen  from  the  abore  that  PruMtly  vs.  Fowltr^  does  not 
necessarily  contain  the  doctrine  enunciated  at  the  commeneemeni 
of  this  article.  In  fact,  that  case  might  have  been  decided  on  tho 
ground  thai  the  servant  had  contributed  to  the  accident  by  his  own 
negligence,  and  stood  therefore  on  precisely  the  same  footing  that 
a  stranger  would  have  done  in  the  same  circumstances.  And  the 
whole  of  the  latter  pari  of  Lord  Abinger's  opinion,  for  which  we 
refer  to  the  report,  seems  to  show  thai  the  learned  judge  himself 
took  this  view  of  the  principles  governing  the  case. 

But  in  the  subsequent  cases  of  EvtehvMon  vs.  2%e  BaQway  Co^ 
G  Exch.  841,  and  TFi^mofe  vs.  «7ay,  ib.  854,  the  same  court  went 
further,  and  decided  ia  the  case  of  a  servant  injured  through  the 
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negligence  of  his  fellow  BenranU,  bis  own  negligence  not  having 
oontrihittcd  to  the  accident,  that  his  master  was  not  liable.  In  these 
cases,  for  the  first  time  in  English  law.  appears  the  doctnne  thnt 
the  contract  of  hiring  as  between  master  and  servant,  includes  an 
agreement  on  the  part  of  the  servant  to  incur  the  ordinary  hazards 
connected  with  his  service,  among  which  are  to  be  reckoned  the  ridk 
of  injurj  from  the  negligence  of  his  fellow  servants. 

From  these  cases,  qualified,  however,  to  some  extent  in  the  course 
of  a  long  train  of  decisions,  has  sprung  the  rule  which  heads  this 
article.  This  rule  has  been  sustained  in  the  following  cases :  Skip 
vs.  The  JS'ist^rn  countiu  Railway^  24  Eng.  Law  k  Eq.  8DG; 
Farwell  vs.  Bo$t.  ^  WorctM.  R.  R*  Co.,  4  Met  40 ;  Murray  vs. 
The  SotUh  C*  R.  R.  Co.,  1  M'MuUan,  385 ;  Brown  vs.  Maxwell^ 
6  nill,  N.  y.  602 ;  Coon  vs.  S.  if  U.  R.  R.  Co.,  6  Barb.  231 ; 
S.  C,  1  Selden,  402  ^  IlaifB  vs.  Wftern  R.  R.  Co.,  3  Cush.  800 ; 
8.  G.  1  Am.  Rail  Ca.  504 ;  Sherman  vs.  Roch,  f  <^r.  R.  R,  Co.^ 
15  Barb.  574 ;  McMillan  vs.  R.  R.  Co.,  20  Barb.  440 ;  Jlorner  vs. 
Tfte  III  Cent.  R.  R.  Co.,  15  111.  R.  550 ;  Rj/an  vs.  Cumlerland 
Valleif  R.  R.  Co.,  23  Penn.  St.  R.  (11  Ilarris,)  384 ;  King  vs. 
Button  i  Wor.  R.  R.  Co,,  9  Cosh.  112;  Mad.  f  Ind.  R.  R. 
Co.,  vs.  Baeon,  6  Porter  Ind.  R.  205 ;  Albro  vs.  The  Agawam 
Canal  Co.,  6  Gush.  75;  M^Banielvn.  Emanuel,  2  Richardson,  455 ; 
Couch  vs.  Steel,  24  Eng.  Law  k  Eq.  77 ;  WtggeU  vs.  Fox,  3G  Eng. 
Law  k  Eq.  480 ;  Tarrant  vs.  Webb,  87  Eng.  Law  k  Eq.  281 ; 
SMeld$  vs.  Yonge,  15  Geo.  340 ;  Walker  vs.  Boiling,  22  Ala.  204 ; 
Cooke  vs.  Parham,  24  Ala.  21 ;  Ba99eU  vs.  Nor.  f  NasL  R.  R.  Co. 
Sop.  Gt.  Gonnecticnt,  10  Law  Rep.  551 ;  Eubgh  vs.  N.  0.  f  C.  R. 
R.  Co.,  6  Louisiana  Ann.  R.  405. 

We  now  como  to  eonsider  some  of  those  qualificationa  of  the 
general  rule,  to  whicb  allusion  has  been  made. 

Where  a  person  in  the  general  employ  of  another,  is  injured 
throogh  the  negligence  of  other  servants  of  the  employer  at  a  time 
when  the  injured  person  is  not  aoting  in  the  service  of  the  employer, 
the  employer  is  responsible.  EutehiMon  vs.  Tho  York,  NewcaUU 
fe.  Railway,  6  Eng.  Rail.  Gu.  580,  8.  G.  5  Exeh.  343.  In  such 
ease  t&e  servant  is  substantially  a  stranger,  and  entitled  to  all  the 
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privileges  lie  would  hare  htd  if  he  bad  not  been  s  lerfint.  And 
the  eaie  of  GiUenwafer  n.  The  MmL  f  Ind.  R.  R.  Co,^  5  Ind.  R. 
840,  etted  below,  appears  to  hare  been  decided  partly  upon  this 
principle,  that  the  plaintilf  was  a  passenger  in  the  ears  of  defendants 
at  the  time  be  was  injured,  and  it  made  no  differanee  to  their  liahilitj 
that  he  was  there  bj  their  directions,  and  paid  no  fare. 

It  makes  no  diflerenee  howerer  to  the  master's  liabilitj  that  the 
scrrant  injured  was  not  engaged  in  a  9tmm§n  act  <if  §erviee  with 
tbo#e  bjr  whose  negligence  he  is  injured*  HvUehhwm  vs.  JinOwaif, 
0  Eng,  Rail.  Ca.  580,  8.  C.  5  Exch.  848 ;  Wiggtit  vs.  Fvx,  80 
Eng.  Law  &  £q.  480;  GiUihann&n  vs.  Aoivy  Br9^k  R.  R.  C0.,  10 
Cwik.  228 ;  Ryan  ts.  Oun^.  Valley  R.  R.  Cb.,  28  Penn.  St.  R. 
11  Harris,  884.  These  last  were  cases  of  laborers  riding  upon  a 
gravel  train  to  the  place  of  their  employment,  and  injured  bjr 
tlie  negligence  of  those  in  charge  of  the  train.  But  in  Indiana  a 
carpenter  emplojed  by  s  railway  company  to  bnild  one  of  their 
briilgcs,  and  who  toolc  passage  in  their  cart  by  their  directions,  to 
go  to  a  certain  point,  for  the  purpose  of  loading  timber  to  be  used 
in  building  the  bridge,  and  who  was  ii\jured  in*  the  course  of  the 
passage  by  the  negligent  conduct  of  the  train,  was  held  entitled  to 
recover  of  the  company  on  the  ground  that  the  plaintiff  had  no 
particular  connection  with  the  conduct  of  the  business  in  which  he 
was  injured.  GiUtnwaier  vs.  Tkt  Mad.  f  Ind,  R,  R.  Co,^  5  Ind.  B. 
840.  And,  in  the  same  State,  where  laborers  npon  a  railway,  were 
transported  to  and  from  their  labor  and  meals  upon  the  grsvel*  trains 
of  the  oompany,  which  they  were  employed  in  loading  and  nnlosding, 
but  had  no  agency  in  managing  and  in  such  transportation,  by  tlis 
gross  negligence  and  unskilfulness  of  the  engineer  were  injured,  it 
was  held  that  the  company  were  liable,  FiUpatriek  rB,If.A.^&R> 
R.  Co.,  7  Porter,  Ind^  886.  And  in  Omu  vs.  2%4  Syr.  f  Uu  IL  R. 
Cb.,  6  Barb.  281,  a  distinction  was  attempted  to  be  taken  between 
servants  of  different  grades  and  those  of  the  same  grade,  and  it  was 
sought  to  make  the  master  liable  where  the  servant  injured  wss  to 
somo  extent  under  the  control  and  direction  of  the  one  whose  negli- 
gence oocaaioned  tlie  injury.    But  the  court  refused  to  make  the 
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clistinetioiit  and  tbtir  deciaiott  was  affinned  on  appeal,  1  Seldtn,  492* 
And  aee  IT^^I  ti.  IVx,  84  Eng.  Law  t  £q.  486;  AWr^  r%.  Th$ 
AgawwHk  Canal  C».,  6  Ovshing,  7*'»*  This  distinetion  has  howcTer 
been  tatlained  in  Ohio.  LUtU  Miami  R,  B,  C9.f  rt,  Stev€H$^  20 
Oliio,  R. ;  a  a  ^  C.  A  ir.  C9.  T8.  JTeajy,  8  Ohio  St  R.  202. 

And  it  makes  no  difference  in  regard  to  the  liability  of  the  master 
that  the  person  injnrcd  came  into  the  senrice  voluntarifj^f  to  assist 
the  other  serrants  of  the  employer  in  a  particnlar  juncture,  and  was 
killed  by  the  negligence  of  some  of  the  serranta,  Deggt  ts.  Mid. 
Eailwiy^  Gonrt  of  Exchequer,  February  1857* 

It  follows  as  %  corollary  from  the  aboTo  rule,  that  the  master  is 
responsible  to  his  serrants  for  his  own  negligence.  He  is  bound  to 
provide  for  the  safety  of  his  senrant  In  the  course  of  his  employment, 
to  the  best  of  his  judgment,  information  and  belief*  Priettl^  ts. 
JW/er,  B  M.  &•  W.  1.  He  is  therefore  liable  for  injuries  caused 
by  defectiTo  machinery,  where  the  defect  is  known  to  him.  JlTil/iV- 
hn  TS.  Saratoga  f  Wa$k.  R.  Jt.  Co.,  29  Barb.  449 ;  MGatriek 
TS.  Waion^  4  Ohio  St.  R.  566 ;  Kttgan  vs.  IF#t(cni  R.  R  Co.,  4 
Sclden,  17&  And  the  master  is  lis  lie  if  he  might  hare  kuown  the 
exposure  of  his  senrant,  but  for  his  own  want  of  ordinary  care,  as 
in  the  esse  of  •  defective  locomotive  engine,  which  exploded  and 
injured  tlie  senrant  through  a  defect  of  construction.  Kojfto  ts. 
Smiih^  28  Vu  R.  59.  See  also  MarohaU  ts.  SittwaH,  88  Eng. 
Law  hi  Eq.  L  And  in  Roberto  tb.  Smith,  in  the  Exchequer  Cham* 
ber,  reported  29  Law  Times  109,  the  servant,  a  plasterer,  was  injured 
by  the  (all  of  a  scaffolding,  which  had  been  put  up  by  other  servants 
of  his  fluister.  The  accident  was  caused  by  the  rottenness  of  the 
timber  used,  which  was  furnished  by  the  master,  and  he  was  held 
liable.  And  in  Marohalt  ts.  Stowart,  oupra,  the  master  ilras  held 
liable  for  a  defect  in  the  shaft  lining  of  a  mine,  by  which  his  scrrant, 
n  miner,  was  injured. 

But  there  is  no  Implied  obligation  on  the  part  of  a  ship-owner 
towards  n  seaman  who  agrees  to  serrs  on  board,  that  the  ship  is 
seaworthy,  and  in  the  absence  of  any  express  warranty  to  that  effect, 
or  of  say  knowledgs  of  the  defecti  or  of  any  personal*  blame  on  the 
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part  of  the  fhip^wDer,  tlie  Maman  cannot  maintain  an  action  hj 
reason  of  the  ship  becoming  leaky,  and  hia  being  obliged  to  undergo 
extra  labor.  Couch  tb.  Steely  24  Eng.  L.  ft  E^.  B.  77. 

Tlic  master  is  bound  to  cmploj  senranU  of  ordinary  skill  and  care^ 
and  he  is  responsible  to  other  serranta  injared  through  his  negligence 
in  this  respect.  Wiggeti  ts.  Fox^  Eng.  Law  k  £q.  486;  Gsen.  va, 
Sgr.  f  Utiea  B.  R.  Co.^  1  Selden,  492 ;  8.  G.  6  Barb.  281 ;  Kceg^n 
TS.  Wtwtem  R.  R,  (7e.,  4  Selden,  176.  Bnt  if  he  nse  reasonable 
precaations  and  efforts  to  procure  safe  and  akillfol  senrants,  bnt, 
\tilhoiit  fault,  happen  to  hare  one  in  his  employ  through  whose 
incompetency  damage  occora  to  a  fellow  serrant,  the  master  is  not 
liable.  Tarrant  ra.  WM^  86  Eng.  Law  k  £q.  281.  He  ia  noi 
bound  to  warrant  their  competency.  lb.,  per  JerTia  G.  J.  Far^ 
fTfU  rs.  77ie  Be$ton  ^  WtoUm  R,  R.  Co,,  4  Mete  86 ;  8.  G.  1  Am. 
Bail  Cii.  889.  In  RoUrU  ra.  Smith,  29  Law  Times,  169,  it  waa 
held  that  where  the  master  directs  the  condnct  of  a  eerrant,  he 
is  liable  for  any  injury  reaulting  therefrom  to  the  other  serranta. 
And  great  latitude  must  be  gif  en  to  tlie  phrase  '*  engaged  in  hia 
employment"  when  the  plea  seeks  to  aToid  the  mhster's  liability  on 
the  ground,  that  the  serrant  injured  was  not  so  engaged  at  the  time 
of  the  injury.  Hence  the  master  is  responsible  for  defects  in  machi- 
nery although  the  person  injured,  a  miner,  had  refused  to  work,  and 
was  at  the  time  when  he  was  injured  being  drawn  up  out  of  the  mine 
in  cottscquence  of  such  refusal.  Marshall  tb.  SUwarty  88  Eng. 
Law  k  Ef|.  1.  And  Lord  Granworth,  Ld.  Gh.,  said  that  the  master 
is  bound  to  use  due  care  and  diligence  towards  his  workmen,  mndo^ 
morandc  ft  red^undo.  And  Lord  Brougham  said,  "the  master 
who  let  them  down  is  bound  to  bring  them  up,  even  if  they  come 
up  fur  their  own  business  and  not  for  his ;  he  ia  answerable  for  the 
state  of  his  tackle." 

But  this  responsibility  of  the  master  for  his  own  negligence  doea 
not  attach,  if  the  negligence  of  the  serrant  who  was  injured  con- 
tributed to  the  accident  which  caused  the  injury.  PritHlg  ts.  Fow- 
Ur^  8  M.  k  W.  1.  For  he  might  decline  the  serriee,  ib* ;  Skip  ra* 
Eastern  CoHntif  Railway,  24  Eng.  Law  k  Eq.  896 :    Brawn  ts. 
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Maxwell^  6  IIill,  N.  Y.  592.'  Much  1cm  is  the  master  liable  if  the 
serranta  own  foolhardinesa  or  imprudence  caused  the  injur j  Tim* 
man9  ts.  Th$  Central  Ohio  R.  R.  Co.^  6  Ohio  St  R.  105.' 

If,  therefore,  the  serrant  knew  the  danger  and  did  not  communicate 
it  to  the  master,  he  eannot  recover.  McMillan  ts.  Saratoga  ^ 
Waih.  R.  R.  Co.^  20  Barb.  449 ;  Ilubgh  vs.  N.  0.  f  C.  R,  R.  Co,^ 
6  Louis.  Am.  R.  495.  If  the  master  inform  the  serrant  of  the 
danger,  and  he  chooses  to  continno  in  the  service,  it  is  at  his  own  risk, 
the  master  is  not  liable.  Perrif  vs.  Marth^  25  Ala.  R.  659.  But 
if  the  master  knew  of  the  defect,  and  direct  the  servant  to  continue 
the  service  in  a  prescribed  manner,  he  is  responsible  for  the  eonse> 
quences.     Redfield  on  Railways,  887  n.  2.' 

The  rule  as  above  given  is  that  of  the  common  law  of  England, 
and  of  most  of  the  United  States.  It  recommends  itself  by  its 
justice  and  fairness,  though  no  doubt  hard  cases  will  occasionally 
arise  under  it.  It  is  founded  upon  an  implied  agreement  on  the 
part  of  the  servant  to  incur  the  ordinary  risks  of  his  employment, 

one  of  which  arises  from  the  carelessness  of  his  fellow  servants  and 

• 

'  U  bat  bc«n  held  ia  torn*  eaaci,  Scmlder  r«.  Woodbridge,  1  Q*.  105,  thut  tbc 
nlf  thai  the  BMtcr  is  aot  lUblt  for  an  i^jaij  to  000  Mrraai,  Inflicted  bj  Ui«  want 
of  eare  or  skill  in  a  fellow  fcnranl,  does  nol  appljr  to  slaves,  on  aceonnt  of  tboir 
want  of  fk«cdoni  In  action  and  choice.  In  continnin;  tbo  service,  when  it  becomes 
perilous.  And  where  the  Injurj  resulted  fkrom  the  habilnal  negligence  of  the  engi- 
neer of  a  ttcaaboat,  wherebj  the  sUtcs  perished  from  the  bunting  ef  n  boiler,  the 
■Miter  of  tho  boat  Is  liable,  and  wonid  be  so  in  the  case  of  Arcessen.  Walker  r«. 
Boiling,  22  Ala.  204;  Cook  w.  Parham,  21  Ala.  21.  The  oourt  hero  wore  cqnallj 
divided  npon  the  qoestion,  whether  the  general  mlt  npon  this  sul^^ect  applied  to 
Ibt  easo  of  a  slato  hired  npon  a  steamboat 

'  This  has  been  held  not  to  applj  to  the  case  of  slavea,  espociallj  when  tho 
employer  had  stipalated  not  to  emploj  them  abodt  the  engines  and  ears,  nnlem  for 
aecessafjr  pnrposos  of  oarrjing  them  to  places  whore  their  senrlcei  were  needed, 
and  thej  ««ro  carried  bo/ond  thai  point,  and  killed  la  jnmping  from  tho  oars. 
Daacaa  so.  Tht  B.  B.  Co.,  2  Uehaidson,  618. 


*  This  dictum  of  the  learned  anther  of  the  treatise  abore  cited,  for  which  ao 
anthorl^  baa  been  fonnd.  Is  probablj  based  npon  the  idea,  that  such  a  direction  oa 
tho  part  of  the  master  Is  an  aoinal  assomptioa  of  respoaslbilitj  for  the  conseqnencoa. 
If  this  eoiOectnro  as  to  Its  fottad«tion  be  correct,  there  will  be  no  differenoo  as  to 
Iho  aaater's  Unbill^  whether  the  servant  did  or  did  not  hnow  of  Ibt  dofeot. 
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OB  tho  pari  of  Uio  master,  to  nae  ordiii«rj  oaro  uid  diligenee  to 
Mcuro  the  lafety  of  bit  eenraai  in  the  courie  of  hm  emplojment, 
both  iQ  the  nse  of  maohinery  ukd  in  the  seleetfoii  of  hif  other 
•ervants.  Forther  than  thie  it  doee  not  go,  and  therefore  tnj 
negligenee  or  want  of  ordinarj  care  on  the  part  of  the  muter  in 
either  of  these  respoets  will  render  htm  liable  to  a  aenrant  vbo  bw 
been  iojnred  in  oonseqnence  of  9uek  n^l^enee  ^f  Me  mauUfy  nnlen 
the  serrant  injured  knew  or  ought  to  haTo  kaown  of  the  defect  or 
negligence  on  the  part  of  his  master,  and  bj  his  own  negligence  in 
not  diseleeing  the  daoger  to  the  master,  or  hj  his  own  imprudence 
or  foolhardiness  in  remaining  in  the  serrioe  after  the  danger  became 
known  to  him,  has  himself  oontribnted  to  produce  the  iojnry  of 
which  be  oompliins.  Bot  eren  in  this  latter  case  it  has  been  stin 
that  if  the  muter,  after  the  defect  has  been  diiclcsed  to  him,  direct 
the  sonrant  to  continoo  the  serrico  in  a  prescribed  manner,  be 
therebjr  assumes  a  Habilitjr  for  an/  iiynry  arising  from  such  defect, 
which  may  befall  the  serrant  while  pursuing  such  directions.  And 
the  same  exception  would  seem  to  applj  in  the  case  of  an  appre- 
hended danger  from  the  inoompetene/  of  fellow  oerrants,  dnlj  dis- 
closed to  the  master. 

But  the  rule  itself  has  been  repudiated  in  Scotland,  where  no  such 
agreement  by  a  serrant  to  incur  the  risk  of  carelessness  of  his  fellow 
servants  is  implied  by  the  contract  of  hiring,  and  in  regard  to  the 
master's  liability  for  an  injury  arising  from  the  negligence  of  his 
serrant,  no  distinction  is  admitted  between  the  cases  where  the 
person  injured  b  n  fellow  icnrant  and  where  he  is  a  stranger ; 
so  that  whererer  the  master  would  be  liable  to  a  stranger  he  is  held 
liable  to  his  serrant,  Dtxen  ▼••  Hanking  Court  of  Sess.,  Jan.  Srd., 
1852,  reported  1  Am.  Rail  Ca.  669. 

It  is  commonly  said  that  the  law  of  Scothind  has  been  followed 
by  the  Supreme  Court  of  Ohio.  See  X^ttle  Miami  R.  K.  Ot.^  n. 
Sievenif  20  Ohio,  415,  and  C.  0.  f  C.  Jt*  R*  Oo.^  ts.  Keartf^  8 
Ohio  St  R.  SOS.  But  an  examination  of  these  cases  will  show 
that  the  court  did  not  go  so  far  as  to  repudiate  the  rule  of  the  com- 
mon law.  In  both  cases,  howeT«r,.they  decided  that  as  between 
serrants  of  different  grades  the  common  nmstor  it  responsiblo  to  the 
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inferior  fur  injarics  inflicted  upon  him  througb  the  n^gligcnec  of  his 
iuimeilitte  superior,  o?er  whom  he  liad  no  control :  holding,  in  fact, 
th«t  hero  the  negligenco  of  the  tgent  was  the  negligence  of  the 
principaU  But  in  tho  last  case  above  cited,  the  court  (Warden  J. 
disn.)  say  **  that  the  serrant  takes  upon  himself  all  the  ordinary  risks 
incident  to  the  business,  including  liabilitj  to  injury  from  the  negli* 
gcncc  of  other  senrants  employed  with  him  by  tho  common  principal, 
but  having  no  control  orcr  the  business  or  tho  servant  who  receives 
the  injury,  .wt  are  quite  ready  to  admit  In  such  ease  they  stand 
to  each  other  as  equals,  sod  are  alone  liable  for  the  iiguries  they 
inflict." 

So  that,  with  some  diflerences  upon  minor  points,  the  principle 
of  the  rule  at  the  head  of  this  article,  may  perhaps  be  considered 
•s  established  in  this  oountry. 


M»> 


RCCCNT  AMimOAN    DCOItlONt. 
In  the  AlUiatippi  Court  ofJErron  and  Appeah, 

TOG  VICKSDURO  ARD  JACKSOR  RAILROAD  COMPART  9$,  WM.  L.  PATTOR.* 

1.  Tb«  eoaaon  Uw  of  Engltad  Is  tbo  Uw  of  tbit  Stolo  onlj  lo  far  M  il  b  tdnpted 
to  o«r  iBMiioUoBf,  mad  tLo  eire«mi<«Beei  of  oor  poopto,  uid  le  aot  rcpeolcd  bj 
■tat«le»  or  Tuiod  bj.vtagn  vblch  bj  losf  tuton  hftTO  tvptnodod  it 

t.  Dj  the  cowwwi  law  of  Eoglaiid,  tbo  owner  of  oottle,  borsot,  Ao.,  Is  bo«i4  to  kotp 
them  vMhIa  a  nJkical  caekwiiro;  and  If  bo  pormll  tbcai  to  ooeopo  oad  raa  ml 
Urgo,  mad  vaador  opoa  tbo  proaifca  of  anotber,  vbetbor  oadoood  or  sot,  bo  is 
Iwblo  f«ir  ibo  trespoat,  aad  tbe  cattle  lo  treopsMiaf  mmj  bo  diatraiaed  iawimgt 
/ftMnt,  Bat  tbifl  ralo  of  tbo  cotaaMB  law  Is  not  adapted  to  tbo  eireamstaacca 
ao*l  eoaditioa  of  tbo  pooplo  of  tbis  Stale,  whcro  tbe  popolatioa  la  Bot|dea«o,  and 
tbero  are  largo  traola  of  nnonltiTated  and  nocaeloead  lands  Si  for  tbe  pastnrase 
of  cattle ;  and,  nMreorcr,  tbo  people  of  tbe  State  bave,  frooi  ite  earliest  settlement, 
pcrmiUed  tbeir  doaeetie  aalsaals  to  run  at  large  In  tbe  **  raage,"  aad  depaetnro 
on  nnencloeed  lands;  and  beneo  tbe  rale  Is  not  la  force  bcro. 

I.  In  tbb  State,  tbe  owner  of  cattle,  borses,  Ac,  wblcb  are  not  of  a  dangerona 
cbaraeter,  maj  lawiUlj  penal!  tben  to  range  at  large  oa  nneneloeed  ooaunona; 

*  Tbiecase  will  be  fonnd  reported  8  Miss.  Rep.  2  George,  1 56.    We  are  indebted  to  tbo 
teamed  Reporter,  JasMO  Z.  George,  Esq.,  for  tbe  report  of  tbe  caat.— Sit.  Awt.L,  Mtg, 
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aD4  If,  In  M  4«iaf»  Uitj  wuidtr  vpon  l]i«  prMiltM  «f  iaolbtr  sot  tadowd  bj  » 
l««r«1  fenet,  k«  b  Mt  lUbto  for  tb«  trwpMi^  wd  Ik^  mbvoI  bt  dbtnM 

4.  Tb«  owner  «f  aatnoloMd  Uad  ■•/  protMoto  hb  UwlU  botfaiMt  tktrwn,  bwt  b 
•o  doing  b«  Boat  •swoIm  rMnoanblt  enrt  Mid  dUigcoM  to  nroM  mnring  (ho 
OAUto  of  othcrn,  whloh  mnj  hnTt  vnadorod  on  Iho  pwtm. 

§.  A  rallrond  eomponj  hni  Um  oseln^To  Hgbl  to  Ibo  nao  nad  potaiorion  and  n)9y» 
■ont  of  tbo  Und  npon  wbleb  iboir  tnek  U  loentod,  nod  tb^  nuij  ran  tbeir  cngtoct 
nnd  eon  on  Ibo  mao  nt  wbntoror  Unio  nnd  witb  wbntovnr  tpood  tb«j  nao  proptr, 
nnd  not  IneonaiotonI  wllb  Ibo  anfot/  of  Ibo  poraona  nnd  ptoporljf  ooBmlUad  la 
Ihrtr  obnrgo ;  but  Ibb  rigbl  OTor  tbo  load  ia  bo  bigbor  nor  noro  oxtanaiTa  than 
that  of  lla  original  owner;  nnd  baneo  tf  tboir  tnek  bo  nneneloaed,  tbe/  meat  ran 
tbeir  englnea  and  enra  witb  roaaonnblo  enre  nnd  prndcnee,  ao  aa  to  OTold  i^jaiy 
to  emtio  wbicb  ma/  bo  depnatnring  on  tbo  Irnok;  and  if  tbej  Ibii  to  do  aa,  tb^ 
will  be  liable  for  tbo  la^wf  dene. 

C  A  railroad  oompon/  la  bonad  bj  law  to  keep  tbo  road  and  mnebiaeiy  in  geod 
order,  nnd  lo  bnve  n  aofioiont'  anaber  of  fkitbfnl  nnd  trnatnoithy  empl^jeca  la 
manage  and  eonlrol  tbo  rnnning  of  tbeir  enginea  and  enra ;  nad  if,  hj  tbeir  failore 
in  nnj  of  iheao  reapeeta,  tbo  eattio  of  nnothor  dopaatorlng  on  tbefar  oneneloaad 
traek  be  Injured  or  doalroyed,  tbej  will  bo  napoaaiblo  to  tbo  owner  in  daoMgaa. 

7.  Tbntt((h  there  bo  acgllgeaeo  or  ftudt  on  tbo  port  of  tiM  plnintilf,  rcBMtely 
oonoectcd  witb  tbo  iajarj,  yet  if  Ibo  defbndanta*  fbnlt  or  aegligeaoo  wna  Iba 
imBc«iiale  nnd  proxianlo  onaao  of  tbo  h^wj,  tbo  plnlntiff  naj  anlntnln  bb  odien 
for  dniuagea. 

P.  It  b  eonpctont  for  n  plninlilf,  oa  tbo  trial  of  na  netioa  ngalnat  n  mllrond  eoBpaaj 
fur  damagca  done  bj  tbem  to  bb  propert/  bj  tbo  aegUgent  nnd  enreicaa  rnnning 
of  Ihrir  engine  nad  eara,  to  introdnoo  erideaee  to  abow  Ibat  tbe  goneml  ebaraclcr 
of  the  engineer  in  elmrge  of  tbo  tnia  wboa  tbo  i^Jaiy  wan  doao,  wna  tbnt  «f  a 
roekleea  nad  oalrnatwortbjr  ageat 

P.  Th«  Jnrj  bm/  allow  exeoiplary  daaMgea  agnlaat  n  ndlrond  ooapna/,  if  it  appear 
that  the  propevtj  wna  dealroTod  or  liyiirad  ^7  tbe  groaa  aogligoaoo  or  willfnl  nnd 
wanloa  mlaebief  of  lb  ngenb. 

In  error  from  the  Oirouit  Court  of  Rankin  Coimtj.  Hon.  Jno. 
E.M*Nair,  judge. 

The  defendant  in  error  ened  tbo  plaintiff  in  error  in  the  eoort 
below,  for  the  recoreiy  of  damages,  which  he  alleges  be  had  sus- 
taincfi  bj  reason  of  the  killing  of  se?oral  horses  belonging  to  bin, 
through  the  negligent  miscondoct  of  the  agents  of  the  railroad 
eompanj,  in  rnnning  their  engines  and  cars  orer  tbem« 

Tho  defendant  below  pleaded  the  general  issue,  and  a  trial  was 
had,  resulting  in  a  Yerdict  and  judgment  for  the  plaintiff. 
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Tlie  evidenco  on  tbo  trial  is  falljr  set  oat  in  the  opinion  of  tlie 
court.  Tlie  instructions  on  behalf  of  the  plaintiff  below  were  as 
follows :—  » 

1.  Under  the  laws  of  this  State,  the  owner  of  unenclosed  lands 
has  not  a  right  to  kill  or  destroy  the  horses  or  mules  of  anothef 
found  on  such  land ;  and  railroad  corporations  in  this  8tate,  unless 
nnder  spcc'al  profision  of  the  charter  conferring  such  right,  are  not 
exempt  from  this  principle. 

2.  Tiiat  corporations  are  liable  for  the  tortious  acts  or  negligence 
of  their  senrants  and  agents  in  tho  same  manner  as  individuals, 
unless  released  bj  their  charters. 

8.  That  the  defendants  in  running  their  locorootifcs  and  trains 
OTcr  their  road,  are  bound  to  exercise  such  reasonable  care  and 
caution  as  maj  be  necessary  at  anj  point  of  their  road  to  prevent 
injury  to  the  property  of  other  persons,  and  by  reason  of  the  want 
of  such  reasonable  care  and  caution  by  defendants,  or  their  agents 
or  oflieers  or  servants,  injury  is  inflicted  by  their  trains  upon  the 
property  of  other  persons,  the  defendants  are  liable  in  damages  to 
the  owner  of  such  property  so  injured* 

4.  If  they  find,  from  the  evidence,  that  at  the  time  mentioned  in 
the  complaint  the  defendants  wore  running  their  train  over  tho 
road  without  the  officers  and  machinery,  or  either,  usual  and  neces- 
sary to  prevent  collision  and  injury  to  persons  or  property  of  others, 
and  that  by  reason  of  such  want  of  ofiicers  and  machinery,  or  either, 
and  without  any  fault  of  plaintiff  in  the  present  case,  the  horses  and 
mules  mentioned  in  tho  complaint  were  run  orer  and  killed  or  ren- 
dered useless  to  the  plaintiff  by  tho  defendants'  train,  they  should 
find  for  the  plaintiff. 

6.  If  they  find  from  the  evidence  that  the  plain  tiff  *s  property 
mentioned  in  tho  complaint  was  destroyed  on  defendants'  railroad 
track,  in  oonsequeneo  of  a  want  of  reasonable  eare  and  diligence 
on  tho  part  of  tho  defendants  or  their  agents  employed  on  the  train 
at  the  time,  and  without  any  culpable  neglect  of  the  plaintiff 
directly  oausing  the  injury,  they  should  find  for  the  plaintiff. 

6.  That  where  there  is  mutual  negligenoe  between  *'  the  plaintiff 
and  defendant,  the  plaintiff  may  still  recover,  if  the-  negligence  of 
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ilic  defeniUnt  was  the  direet  cmm  of  the  ii\jnrj  oompUiiied  of, 
und  the  negligence  of  the  pUintiff  bat  the  remote  eanee  of  each 
injiirj ;  and  if  thej  find  in  thia  eavaoi  from  the  eridence,  that  there 
waa  sueh  motual  negh'gonee,  and  that  the  negligence  of  the  plaintiff 
was  the  remote,  and  that  of  the  defendant  the  direct  canae  of  the 
injur/  complained  of,  the/  ahonld  find  for  the  plaintiff." 

It  M  not  neccsaar/  to  the  nnderatanding  of  the  opinion  of  the 
court,  that  the  inatmetions  gt? en  in  behalf  of  the  defendant  ahonld 
be  set  ont. 

The  opinion  of  the  court  was  delifered  bj 

Handt,  J. — This  action  was  brooght  b/  the  defendant  in  error 
against  the  plaintiff  in  error,  to  reeorer  damages  oceaaioned  b/  the 
loeomotife  and  cars  of  the  railroad  running  orer  and  killing  or 
wounding  sereral  horses  and  a  mule  belonging  to  the  defendant  in 
error ;  which  injur/  is  alleged  to  have  been  caused  b/  the  negligence, 
mismanagement,  and  improper  conduct  of  the  railroad  eompan/  or 
its  agents. 

It  appears  b/  the  evidcneo  in  the  record,  that  tho  injur/  was 
done  in  Jul/,  1851,  when  the  cars  were  on  their  usual  morning 
trip  from  Brandon  to  Jackson ;  and  that  the  slaTce  of  Patton  had 
ridden  tho  horses  to  the  place  where  the/  were  at  work  in  the  woods, 
about  a  mile  from  the  residence  of  Patton,  and  along  a  neighbor- 
hood road  which  crossed  the  track  of  the  railroad,  and  which  was 
the  road  used  in  going  from  Patton's  residence  to  the  place  where 
his  slaves  were  at  work.  The  animals  appeared  to  have  been 
turned  loose  to  pasture,  their  owner  being  in  the  habit  of  pasture 
ing  them  upon  unenclosed  and  uncultivated  lands  adjoining  the 
railroad  track,  owned  b/  other  persons,  and  which  had  been  used 
b/  the  neighborhood  generall/  for  pasturage  for  a  great  number  of 
/ears,  without  objection,  such  animals  having  been  accustomed  to 
run  at  large  for  pasture  in  the  neighborhood  since,  at  least  the  /ear 
1829.  About  the  time  the  injur/  occurred,  one  of  the  horaea  was 
aeen  b/  a  witncas,  standbg  on  the  railroad  track  where  the  neighbor- 
hood road  crosses  it,  and  the  others  were  standing  near  the  inter- 
section  of  the  two  roads.    From  that  point  to  the  place  where  the 
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horses  were  risible  by  persons  on  tbe  ctrt  cooing  from  Brandon,  it 
VIS  not  less  tlisn  two  bnndred  ysrds,  and  probablj  more ;  and  fron 
tbe  suDie  point  to  tbe  colrerty  where  the  collision  took  place,  it  was 
a  farther  distance  of  abont  one  hnndred  and  fortj  yards,  the  track 
being  for  this  latter  distance,  thicklj  set  on  both  sides  with  boshes, 
ami  on  an  embankment  fov  or  Sto  feet  in  height.  On  the  morning 
of  the  occnrrence,  the  cars  were  running  with  nnnsnal  rapidity,  snch 
as  had  nerer  been  seen  before  by  a  witness  who  lired  near  the  road. 
This  witness  was  in  full  yiew  of  the  cars  and  of  the  animals,  when 
the  locoBSotiTO  came  within  sight  of  the  animals*  The  whistle  was 
ionnded  before  reaching  the  place  of  intersection  where  they  were 
■tandhig,  hot  there  was  no  change  of  speed  pereeiTod,  nor  any 
effort  to  stop  the  locomotive,  by  applying  the  hrmke  of  reversing  the 
engine.  When  the  locossottTO  approached  within  abont  one  hundred 
yards  of  the  place  where  the  animals  were  standing,  they  turned 
and  ran  down  the  track  nntil  they  reached  the  culvert,  and  being 
vnable  to  go  further  or  to  escape  from  the  track,  they  were  there 
overtaken  by  the  locomotive,  and  mangled  or  killed ;  and  the  locomo- 
tive thrown  from  the  track  down  the  embankment,  a  distance  of 
•ome  thirty  or  forty  feet. 

The  train  at  the  time  consbted  of  the  locomotive  and  tender,  a 
negro  car,  a  passenger  car,  and  five  freight  cars ;  and  the  persons 
in  charge  of  it  were  the  engineer,  the  conductor,  and  a  negro  fire* 
man.  There  was  a  grade  on  the  track  from  the  cnlvcrt  to  the 
point  where  the  horses  were  first  visible  to  the  engineer,  at  the  rate 
of  twenty-four  feet  to  the  mile,  by  measurement,  and  a  moderate 
enrve  in  the  track. 

It  was  proved  by  an  experienced  engineer  that  the  engine  used 
on  this  road  at  the  time,  was  in  good  condition^-that  such  an  engine, 
when  running  at  the  speed  of  twenty  miles  an  hour,  can  be  stopped 
in  six  hnndred  feet,  by  applying  the  brakeM^  which  should  be  in  the 
front  and  reat  of  every  car,  and  worked  by  competent  hands,  and 
by  reversing  the  engine  in  due  time ;  and  if  there  be  sand  boxes,  to 
•catter  sand  upon  the  track,  which  is  necessary  in  case  it  should  be 
wet,  he  was  of  opinion  that  tho  engine  could  not  have  been 
slopped  in  mx  hundered  feet  npon  thb  road,  firom  his  knowledge  of 


4«;2  BAlUnOAD  COXirARY  ft.  PATT05. 

Us  condition  and  the  trmia  voall/  studied  to  it— that  if  it  was  wet 
at  tlio  time,  the  diffienltj  of  stopping  wonld  hare  been  thereby 
iticifiiscd — but  that  if  ereiy  thing  had  been  in  perfeet  order,  six 
L  unci  red  feet  is  a  svffieient  distance  for  stopping  the  engine— that 
nine  hundred  feet  wonld  be  necessarj  if  the  track  was  wet,  and  there 
Ik  Si  a  grade  of  eren  two  feet— that  brake$^  with  a  sniBcient  nnmbcr 
of  brakemeo,  and  sand  boxes  filled  with  drj  sand,  are  essential  to 
tho  management  of  the  train  with  eafetj. 

Tlicre  was  testimonj  showing  that  there  was  much  grass  on  the 
track  at  the  time,  and  also  testimony  to  the  contrary ;  and  it  was 
shown,  that  with  the  track  in  that  condition,  it  wonki  have  been 
(lifiicult  to  stop  the  looomotife;*  and  if  the  track  was  in  that  state, 
that  it  was  in  a  very  bad  condition. 

There  was  also  some  testimony  showing  that  the  track  was  wet 
at  the  time ;  bat  there  is  a  dear  preponderance  of  eridence  to  sliow 
to  tho  contrary,  that  the  weather  was  dear,  hot  and  dry,  and  thai 
there  was  no  dew  on  the  track  at  the  time. 

As  to  the  character  of  the  engineer,  the  testimony  is  conflicting. 
But  while  thero  is  testimony  to  show  that  he  was  attentire  and 
competent,  the  weight  of  eridence  tends  to  show  that  he  was  not  n 
careful  and  pmdont  man ;  that  he  was  addicted  to  dissipation  and 
drunkenness,  and  sometimes  not  sober  when  in  the  discharge  of  his 
dtttios  ss  engineer ;  that  it  was  often  necessary  to  awake  him  in  the 
morning  for  the  ears,  after  he  had  been  drinking ;  that  th<»<e  was  n 
constant  sonnding  of  the  whistle  on  the  morning  of  this  occorrenoe^ 
and  before  reaching  the  pout  where  the  animals  were  found,  so 
much  so  as  to  attract  the  obsenration  of  the  neighbors  at  the  nnnsnal 
rapidity  and  noise  of  the  cars ;  and  that  the  engineer  was  in  the 
habit  of  sonnding  the  whistle  when  there  were  ne  cattle,  on  the 
track,  and  when  there  was  no  occasion  for  it,  and  wantonly. 

It  was  in  proof  by  a  witnsss,  who  was  on  the  locomotive  with 
the  engineer  at  the  time^  that  the  engineer  had  been  drinking  liqnor 
that  morning,  enoogh  to  feel  it,  bnt  *^was  not  dmnk,  bat  lively;'* 
that  when  they  first  saw  the  animals,  which  was  at  a  distance  of 
about  two  hundred  yards  from  the  place  where  they  were  crossbg 
the  road,  this  witness  remarked  to  the  engineer  that  there  wnt 
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danger,  snd  that  be  replied,  he  did  noi  ear$^  Ui  tk^m  gii  out  of 
the  tray  ;  that  he  did  nothing  to  stop  the  train  until  the  loconotive 
struck  the  first  of  the  animala,  and  then  the  fireman  sprang  to  the 
hrakt  and  witness  helped  him,  but  without  effect ;  that  about  that 
time,  the  engineer  referscd  the  engine ;  that  no  order  was  gifcn  to 
appljr  the  hraht^  the  fireman  acting  of  his  own  accord,  and  the  wit- 
1ICS9,  to  sare  himself. 

The  testimonj  of  this  witness  is  impeached  by  the  production  of 
a  letter,  testified  by  a  witness  to  hate  been  written,  at  his  iii«tance, 
sbortljr  after  the  occurrence,  to  the  president  of  the  railroad  com- 
pany, exculpating  the  engineer  from  all  blame ;  which  letter  he 
denied  in  his  disposition  that  he  ever  wrote  or  aothoriied  to  be 
written.  But  in  many  material  respects  hie  testimony  was  sus- 
tained by  the  other  witnesses ;  and  the  que^on  of  credibility  was 
one  which  the  jury  had  the  right  to  determine,  under  all  the  cir- 
eomstances. 

It  was  further  prored  that  the  conductor,  a  lad  of  about  seren* 
lecn  years  of  age,  was  in  the  passenger  car  when  the  cvIli«ion  took 
place,  and  had  been  there  for  some  time,  reading  a  magasine  or 
aomething  of  that  kind,  and  paying  no  attention  to  the  progress  of 
iho  train ;  and  that  he  knew  nothing  of  tM  danger  until  he  heard  the 
sound  of  the  whistle,  when  he  looked  out  and  saw  the  animals  run- 
ning ;  ho  sat  down  immediately  and  felt  a  sudden  motion  like  that 
caosed  by  rerersing  the  engine.  He  then  got  out  of  the  ears  and 
found  that  the  engine  had  run  off  the  track,  the  negro  car  across 
the  track,  and  the  passenger  car  thrown  nearly  off  the  track,  the 
animals  lying  dead  or  wounded  upon  the  track.  This  witness 
proTcd  that  the  cars  started  behind  their  usual  time  that  morning 
from  Brandon,  and  were  running  at  the  rate  of  eighteen  or  twenty 
Biilcs  an  hour  when  the  collision  occurred. 

It  was  further  prored  in  behalf  of  the  railroad  company,  by  a 
witness,  who  was  not  an  engineer,  but  had  been  superintendent  of 
this  railroad  for  many  years,  that  he  was  at  the  place  on  the  day 
after  the  oecnrrenee,  and  wu  of  opinion  that  if  the  engine  wm 
rwnning  at  its  usual  speed  and  there  was  dew  and  grass  on  the 
traek,  it  eould  sot  have  been  stopped,  at  the  point  where  the  aeei* 
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deot  oeoorrvd,  in  leM  tliao  one  thoiuaDd  to  fifteen  hundred  fort, 
with  ererj  appliance ;  that  there  was  a  carve  and  a  grade  dcscemlini; 
towarda  the  eolrert,  from  Brandon,  of  thirtj*two  feet  to  the  mile. 
ae  he  judged  hj  his  eye ;  that  there  was  much  grass  on  the  track, 
and  he  considered  the  road,  and  ears,  and  loeomottre  in  good  C'm- 
dition ;  that  the  grass  would  eaose  the  wheels  to  slide,  and  remlcr 
it  difficult  to  stop  the  ears. 

Tliere  was  not  more  than  one  hrak9  to  the  tnun,  no  hrakeiocn, 
and  no  sand-boxes,  and  the  track  was  not  fenced  in  or  enclosed. 

This  appears  to  be  the  substance  of  the  eridence,  and  it  is  here 
stated  so  much  at  length,  in  order  that  eome  of  the  questions  pre- 
sented in  the  case^  and  depending  upon  it|  maj  be  properlj  com- 
prehended. 

The  Talue  of  the  proportj  destroyed,  or  injured,  was  prorcti  to 
be  S560  or  8G00,  and  some  further  damage  is  shown  to  bsvs 
resulted  from  the  injur/.  The  jury  found  a  verdict  of  91»211  90, 
which  exceeded  tho  ralue  of  the  property  and  actual  dftnia;;e 
prored ;  and  the  defendant  below  moved  for  a  new  trial  Firf  t, 
becauso  the  Tcrdict  was  contrary  to  law  and  evidence ;  and  iccoml, 
becauflo  tho  damages  were  excessiTe*  This  motion  was  overruled, 
and  the  caso  is  brought  here  for  alleged  error  in  that,  and  in  tho 
ruling  of  tho  court  upon  the  trial,  to  which  exceptions  were  taken. 

Several  questions  of  great  importance,  and  of  the  gravest  public 
interest,  are  here  prescntod  for  the  first  time  for  the  determination 
of  this  court  Fortunately  these  questions,  though  new  in  this 
eourt,  have  engaged  the  attention  of  the  moot  learned  courts  in  this 
oountry  and  in  Englaod ;  and  in  the  oonsideration  of  them,  in  addi- 
tion to  the  aid  of  the  able  arguments  of  the  eonnsel  for  the  respective 
parties,  we  hare  had  the  benefit  of  numerous  adjudications  of  other 
judicial  tribunals,  involving  the  same  or  similar  questions.  By 
such  aids,  we  were  enabled  to  come  to  condnsions  satisfactory  to 
our  minds,  upon  a  subject,  of  such  profound  importance  in  its  direct 
and  oollateral  bearings,  and  will  proceed  to  state  the  riews  we  take 
of  the  various  questions  presented  for  deeision. 

It  is  insisted  in  behalf  of  the  raihroad  oompany,  that  by  their 
eharter,  they  had  the  absolute  and  exclusive  right  to  the  land 
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covered  by  their  track,  with  the  priTilege  of  moning  their  eogiBce 
ond  cart  at  vhaterer  tames  and  at  whatever  ipecd  they  saw  proper, 
without  obstruetioii ;  that  thej  were  not  required  by  theis  charter 
Bor  bj  any  other  law,  to  fence  their  track ;  that  the  excloeire  pro- 
perty in  it  being  ia  the  company,  it  was  a  wrong  on  the  part  of 
the  owner  of  these  animals  to  suffer  them  to  bo  vpon  the  track ; 
that  it  waa  his  doty  to  keep  them  within  his  own  enclosure,  or  upon 
his  own  premises,  and  that  if  injury  occurred  to  them,  in  conse- 
quenee  of  being  suiTered  to  go  at  large  and  where  they  might  be 
upon  the  railroad  track,  and  thereby  interfere  with  the  legal  and 
proper  buainesi  of  the  railroad,  it  was  by  the  plaintiff's  own  wrong, 
for  which  ho  is  entitled  to  no  redress ;  that  being  op  the  road 
wrongfully,  and  in  derogation  of  the  lawful  business  of  the  com- 
pany, they  were  not  bound  to  pay  any  attention  to  them,  and 
might  lawfully  run  their  engines  and  cars  in  their  proper  business, 
without  regpurd  to  them,  and  without  responsibility  for  their  de- 
stmotion. 

The  first  point  of  inquiry,  therefore,  is,  what  are  the  rights  and 
f laties  of  the  railrond  company,  in  the  use  of  their  road,  wiih  refer* 
eoee  to  the  rights  of  others  T 

It  is  certainly  true,  that  they  hare  the  absolute  and  exclusire 
right  to  run  their  engines  and  cars  upon  their  track  in  furtherance 
(•f  the  objects  of  thoir  charter,  without  interference  by  others ;  and 
that  no  one  else  has  any  right  whatever  to  the  use  or  occupancy 
hi  their  track.    Bat  this  right  is  to  be  exercised  in  subordination 
to  the  general  laws  and  policy  of  the  State,  unless  wbere  the  com* 
l>aay  is,  expressly  or  by  necessary  implication,  excepted  from  their 
operation.    And  while  their  duties  to  tlioso  immediately  connected 
with  them  in  the  objeets  of  their  business,  are  faithfully  to^  pro* 
formed,  the  rights  of  others  collaterally  intereste«l  in  their  operations, 
are  not  to  bo  disregarded.    The  highest  of  these  duties  is  that  which 
arises  from  a  proper  regard  for  the  safety  0/  ptrwn9  who  entrust 
their  lives  to  the  cars  and  skill  which  are  bound  to  be  employed  in 
tha  aso  of  vehicles  of  so  much  hasard  and  danger.    In  this  respect, 
tha  law  imposes  apoa  saoh  companies  the  greatest  strictness  in 
providing  all  thing*  necessary  to  the  safety  of  passengers,  which 
80 
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care,  skill  and  foresight  require ;  and  that  tbeir  agents  ahould  be 
faithful  and  vigilant,  and  in  all  respects  competent  and  tmatwortbj 
of  the  great  reaponsihilities  committed  to  them.  Withont  nn  implied 
gun  rant  J  bj  such  companies,  for  fidelitj  in  these  rcspecta,  the 
dangerous  power  given  to  them  could  never  have  been  grmnted. 

Tlie  relations  of  the  companj  with  other  persona,  growing  <Hit  of 
the  u«e  of  their  franchise,  are  also  goTcmed  bj  the  general  mlea  of 
law,  from  which,  for  the  most  part,  thej  are  not  eicmpted  by  ibcir 
clirirtcr.    Their  right  of  exclosire  use  and  enjojment  of  their  track, 
confers  no  power  to  violate  the  rights  of  others  with  which  the 
excrciac  of  their  right  maj  come  in  conflict ;  but  must  be  exercised 
so  as  not  to  injure  the  rights  of  others.    It  is  no  greater  than  the 
owner  of  the  land,  in  fee  simple,  had  before  it  was  acquired  bj  ibc 
company ;  and  if  such  owner  had  no  right,  in  carrying  on  his  lawfal 
business  upon  his  own  unenclosed  land,  to  destroy  his  neighbor'a 
beasts  found  upon  St,  neither  could  this  company,  in  conducting 
their  business,  justifiably  destroy  such  animals,  unices  the  aet  waa 
unavoidable,  after  the  exercise  of  all  due  skill,  prudence  ami  care, 
by  tlio  company  and  its  agents.    For  the  rights  and  powers  of  tha 
original  proprietor,  with  regard  to  the  land,  were  at  least  aa  high 
as  those  of  the  railroad  company,  and  the  rights  of  the  owner  of 
the  animals,  whateTcr  they  were,  were  as  much  under  the  protection 
of  tho  law  as  those  of  the  company*    The  idea  is  wholly  inadniiaaiblo, 
that  in  giving  the  company  the  use  of  tho  land  covered  by  their 
track,  for  tho  purpose  of  running  their  engines  and  cars,  it  was 
intended  to  confer  upon  the  corporation  privileges  and  immuniuca 
in  tho  land,  which  the  original  owner,  who  had  the  full  and  abaolate 
dominion  over  the  same  property,  to  all  intents  and  purposea,  did 
not  possess ;  and  it  is  manifest,  that  no  immunity  being  pntvided  in 
their  charter,  they  hold  the  land  subject  to  the  laws  and  general 
policy  of  the  State,  with  no  power,  as  to  dominion  over  it,  superior 
to  that  of  the  original  proprietor. 

Let  us,  then^  test  the  rights  and  duties  of  the  parties  to  thia  oon« 
trorersy,  by  tho  same  rules  of  law  applicable  to  the  relations  of  tho 
proprietor  of  the  land  before  it  was  granted  to  this  company,  and 
the  owner  of  the  animals,  the  subject  of  this  suit. 


RAILROAD  COMPASiY  t*.  PATTOH.    '  4$7 

SnppoM  ittck  proprietor,  not  knving  enclosed  bit  land,  had  had 
upon  it  works,  in  which  dangerous  machinery  was  cmploved  in 
carrying  on  hia  lawful  bonincsa ;  or  suppose  he  had  had  a  failroad 
npon  it,  and  in  full  operation,  performing  all  the  bosinees  of  such 
n  work,  for  his  indiridnal  bencBt  and  profit,  but  with  no  safeguards 
to  protect  his  works  against  injury  from  the  cattle  of  his  neigh* 
bora;  what  is  the  mle  bj  which,  under  such  circumstances,  he 
must  be  goremed  in  the  use  of  his  property,  in  the  wsy  be  had  seen 
proper  to  use  it,  with  reference  to  the  encroachment  of  his  neigh* 
bora*  beasts  npon  his  land,  and  their  interference  with  his  biirinoss? 
It  is  clear,  that  there  was  no  right  in  his  neighbors  to  permit  their 
cattU  to  encreaeh  tfpen  hie  property.  But  if  they  had  a  right  to 
suffer  their  cattle  to  go  at  large  in  a  neighboring  range  or  common 
pasture,  ordinary  prudence  would  dictate,  that  the  proprietor  of 
the  land  and  works  should  take  proper  means,  by  fences  or  other* 
wise,  to  prerent  intrusions  which  would  in  all  probability  be  made 
by  them  upon  his  property,  and  to  the  injury  of  his  burinei^s ;  and 
if  he  omitted  to  do  so,  and  without  such  precautions,  oontinucd  to 
pursue  his  business,  and  use  his  property,  regardless  of  the  fact 
that  the  cattle  were  in  the  way,  and,  without  the  necessary  care 
and  prudence  to  aroid  injury  to  them  at  the  time,  and  the  cattle 
should  be  destroyed,  he  would  be  responsible;  unlefs  under  our 
laws  the  cattle  would  be  trespassers,  and  liable  to  be  distrained 
damage  feaeant, 

i\%e  question,  then,  is,  whether  by  our  laws  and  policy  a  man  it 
eorapelled  to  keep  up  his  cattle,  so  as  to  prevent  depredations  upon 
his  neighbor's  unfenccd  and  unenclosed  premises ;  or  whether  a  man 
is  not  justified  in  suffering  his  cattle  to  go  at  large  in  the  range  or 
eommon  pasture,  without  liability  to  those  on  whose  premises,  not 
being  lawfully  fenced,  they  may  go ;  and  whether  it  is  not  required 
that  the  owner  of  lands  before  he  can  justify  an  injury  done  to  his 
neighbor's  beasts,  which  have  come  upon  his  lands,  must  not  show 
that  the  trespass  was  done  notwithstanding  he  had  such  a  fence  as 
in  required  by  law,  or  that  the  injury  was  unavoidable,  and  such  as 
eoold  not  have  been  prevented  by  due  care  and  prudence. 

It  is  nr^ged  in  behalf  of  the  railroad  company,  that  by  the  ni]« 


468  RAILBOAO  COMPANY  n.  PATT05. 

of  tho  eommoD  law,  the  owner  of  the  cattle  was  boand  to  keep  them 
withia  Ilia  own  eneloaure;  that  the  owner  of  landa  was  not  rcqoirftd 
to  guard  against  their  intrusion  upon  his  premises,  but  that  the 
owner  of  cattle  was  bound  to  prerent  them  from  entering  npon  the 
premises  of  others,  whether  fenced  or  not;  that  this  rule  of  the 
common  law  pretails  here,  and  that  it  is  unlawful  to  permit  cattle 
to  graso  in  a  neighboring  range  or  common,  or  unenclosed  pasture, 
from  which  they  n^J  go  upon  the  premises  of  individuals  to  their 
injury ;  and  oonsequentlj,  that  the  act  of  the  plaintiff,  in  permitting 
his  animals  to  go  at  large,  being  unlawful,  he  is  not  entitltnl  to  an/ 
redress  for  theur  loss,  which  resulted  from  his  own  wrong. 

These  positions  are  sustained  by  dcdsions  of  tho  Supreme  Courts 
of  New  York,  Vermont,  Pennsylrania,  and  Michigan,  founded  on 
the  reason,  that  the  rule  of  the  common  law  prevailed  in  those 
States,  which  compelled  persons  to  keep  their  cattle  off  their  neigh- 
bor's lands,  and  holding  that  that  principle  is  applicable  to  cattle 
suffered  to  go  at  large  and  found  upon  railroad  tracks,  where  the/ 
were  destroyed.  On  the  contrary,  a  different  rule  is  held  in  Con* 
necticut,  Indiana,  Ohio,  South  Carolina,,  and  Alabama ;  Stadwdl 
TS.  EUcht  14  Conn.  293 ;  SeeUff  ?s.  PeUn,  6  Oilman,  130 ;  Kir- 
shaker,  ts,  CU9tlan4  Jtailrpad  Cvmpanjf^  8  Ohio  State  11.  172; 
Fripp  Ts.  jQTase/l,  it  al.t  1  Strob.  Law  R.  176 ;  I^a$h,  and  ChaU, 
Railroad  fs.  Piaeoekj  25  Alabama,  232 ;  and  the  rule  of  the  com* 
mon  law  is  held  not  to  prevail,  because  it  is  inapplicable  to  the 
condition  and  circumstances  of  the  people  of  those  States,  and 
repugnant  to  the  custom  and  understanding  of  the  people,  from 
their  first  settlement  down  the  present  time. 

It  cannot  be  denied  that  the  common  law  of  England  is  the  law 
of  this  State  only  so  far  as  it  is  adapted  to  our  institutions  and  the 
circumstances  of  the  people,  and  is  not  repealed  by  statutes,  or 
rariod  by  usages  which,  by  long  custom,  have  superseded  it;  and 
that  where  the  reason  of  it  ceases,  the  rule  itself  is  inap]>licable. 
In  a  densely  populated  country  like  England,  with  small  faims  and 
but  few  cattle,  the  reason  of  tho  rule  that  every  man  shall  prevent 
his  cattle  from  going  at  large,  is  apparent ;  and  the  rale  prevails, 
because  it  is  loitod  to  the  condition  of  that  country.    Tho  poliey 
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of  the  common  law^  therefore,  was,  that  it  was  more  ^onTenient 
that  a  man  ahoahl  be  boatfd  to/rJi«e  hU  tmttle  tn^  than  that  ho  shall 
femee  hi»  neigkbor9*  en/.  The  aame  reason  maj  render  it  applicable 
in  man/  of  the  Statee  of  this  Union,  and  in  those  where  this  mle 
has  been  held  to  prevail. 

But  the  etrcnmstances  of  onr  people  are  widely  different  from 
those  of  snch  oommonities.  This  State  is  comparatirely  new,  and 
for  the  most  part  sparselj  populated,  with  lar^e  bodies  of  wood- 
lands and  prairies,  whieh  have  never  been  enclosed,  l/ing  in  the 
neighborhoods  of  the  plantations  of  onr  citiiens,  and  which,  bj 
common  consent,  have  been  understood,  from  the  early  settlement 
of  the  State,  to  be  a  common  of  pasture,  or,  in  the  phrase  of  the 
people,  the  *'  r^nge"  to  which  largo  numbers  of  cattle,  Hogp,  and 
other  animals  in  the  neighborhood,  not  of  a  dangerous  or  unlawful 
character,  have  been  permitted  to  resort.  These  large  numbers  of 
cattle  and  other  animab  are  necessary  to  the  wants  and  business 
of  the  people,  whose. great  interest  is  in  agriculture;  and  the  large 
and  extensive  tracks  of  land  suitable  for  the  pasture  of  stock,  are 
most  gcuerally  not  required  by  the  owner  for  his  exclusive  use* 
If  so  required,  no  one  questions  his  right  to  fence  them  in,  and  to 
appropriate  them  accordingly.  But  until  he  does  so,  by  the 
universal  understanding  and  usage  of  the  people  they  are  regarded 
as  commons  of  pasture,  for  the  range  of  cattle  and  other  stock  of 
the  neighborhood. 

This  policy  is  sanctioned  by  strong  reosons  of  publio  convenience, 
growing  out  of  the  condition  of  the  people.  The  greater  part  of 
the  lands  of  the  State  have  been  comparatively  but  recently  brought 
into  cultivation*  When  purchased  and  taken  possession  of  by  their 
owners,  they  were  wild.  The  timber  had  to  be  cleared,  buildings 
erected,  and  as  much  land  as  could  bo,  brought  into  speedy  colti* 
ration.  The  settler  had  but  little  time  to  enclose  his  lands,  and 
therefore  ho  made  enclosures  only  as  his  necessities  and  oonveniencc 
re<|uired.  lie  turned  his  cattle  into  the  range,  because  it  was  more 
convenient  to  do  so  than  to  build  fences  and  keep  them  within  his 
own  enclosures.  His  neighbors  did  the  same  thing ;  and  the  prac- 
tice became  genral,  and  thus  the  usage  has  established  the  general 
rale  among  the  peoploi  that  U  it  mar$  ccnvenitni  (e  m€k$fenc€9  (e 
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k€ep  ik€  eattU  of  otken  out  frMn  lands  not  intended  to  be  need  for 
paature,  tKan  to  foneo  their  own  cattU  within  thoir  onefooureB, 
And  bj  tbie  oostoin  n  large  amonnt  of  pasture,  which  would  other- 
wise bo  lost,  becomes  useful  and  valuable,  in  rearing  great  nnnbera 
of  cattle  and  stock  of  Tarions  kinds,  contribnting  greatly  to  tho 
convenience  and  emolument  of  our  people.  It  is  also  higliljr  con- 
Tcnient  in  rendering  a  man  safe  in  pasturing  his  own  cattle  on  hia 
own  unenclosed  lands,  which  he  could  not  do  with  safety  if  tho 
common  law  rule  prevailed ;  because  his  cattle,  when  pasturing 
upon  his  own  unfenced  lands,  would  be  liable  to  intrude  upon  his 
neighbor,  and  be  subjected  to  the  common  law  rule  arising  from  the 
trespass.  He  would,  therefore,  be  compelled  to  enclose  his  own 
pasture-lands  before  he  could  safelj  use  them  as  such ;  and  such  a 
necessity  in  the  condition  of  the  lands  of  this  State,  would  bo  a 
great  public  grievance. 

For  these  considerations,  the  custom  has  grown  up  among  the 
people,  and  is  well  settled  by  universal  acceptation,  that  a  man  b 
entitled  to  permit  his  cattle  and  other  stock  to  go  at  large  in  the 
neighborhood  range,  and  is  not  liable  as  a  trespasser  for  the  damage 
done  by  them  to  the  premises  of  his  neighbor,  which  are  not  endooed 
by  a  lawful  fence.  This  being  the  condition  of  the  people  from 
the  first  settlement  of  the  State,  and  the  same  reasons  of  oon- 
venienoe  still  prevailing,  it  is  manifiest  that  the  rule  of  the  common 
law  is  wholly  unsuited  to  our  circumstances,  and,  npon  well  settled 
doctrine,  cannot  be  held  to  be  applicable  here. 

If  there  could  be  a  reasonable  doubt  upon  this  point,  it  must  be 
removed  by  the  provisions  of  our  statutes.  These  provisions  are 
utterly  irreconcilable  with  the  rule  of  the  common  law,  and  are 
made  with  reference  to  the  contrary  policy  which  has  existed  here. 

The  twelfth  section  of  the  Act  of  1822,  Hut^.  Code,  276,  which 
was  a  re-enactment  of  an  Act  passed  in  the  early  history  of  tho 
State,  provides  that  **  it  shall  not  be  lawful  for  any  person  to  drive 
any  horses,  mules,  cattle,  hogs,  or  sheep,  from  tho  range  to  wkiek 
tho  $ame  may  belong,"  The  next  section  provides  penalties  for  the 
violation  of  that  provision.  The  fourteenth  sectioti  prohibits  animals 
of  a  particular  character  from  being  suffered  to  run  ai  largo  tn  tko 
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W6od$j  or  ID  anr  eneloied  range.  Other  sections  muke  it  the  doty 
of  each  owner  of  horses,  or  other  stocky  to  hare  a  hrand  and  ear* 
mark^  and  to  hare  the  same  recorded ;  the  ohjcot  of  w^ieh  was,  that 
the  stock  of  each  owner  in  the  range  might  be  known  and  designated. 
And  tlie  eerenteenth  section  proliibits  the  owner  from  sonding  or 
permitting  anj  slafe  or  Indian  to  go  **  into  any  of  thi  woodi  w 
rangf  of  thii  Slate"  to  mark  or  brand  any  cattle,  &c 

These  provbions  clearlj  recognise  the  right  of  any  owner  of 
horses,  cattle,  or  other  stock,  to  put  them  in  the  ranjfe^  which 
means  the  nnfenced  wood  landsy  or  other  pasture  lands  in  the 
neighborhood. 

Again.  The  Act  of  1822,  llatch.  Code,  278,  279,  which  is  a 
transcript  of  the  Territorial  Act  of  1807,  profides  that,  ^*  if  any 
horses,  l^c,  shall  break  into  any  grounds  enclosed  with  a  strong 
and  sound  fence,  five  feet  high,  well  staked  and  ridered,  or  suffi- 
ciently locked,  and  so  close  that  the  beasts  breaking  into  the  same 
eoold  not  creep  through,  which  $haU  be  deenud  a  lawful  fenee^^ 
the  owner  shall  be  liable  to  the  party  injured,  for  damsges.  This 
provision  is  altogether  useless,  if  the  owner  was  bound  to  keep  his 
cattle  within  hb  own  enclosure ;  for  by  that  rule  he  was  liable  for 
damages  to  the  party  injured  by  the  trespass  of  his  cattle,  whether 
hb  premises  were  fenced  or  not.  But  it  b  plain  that  it  was  the 
object  of  this  statute  to  change  the  rule  of  the  common  law,  and  to 
provide  that  the  party  whose  cattle  should  inthide  upon  the  pre- 
mises of  another,  should  not  be  liable  for  damages,  unless  the  party 
injured  kept  a  lawful  fence.  This  intention  clearly  appears  from 
the  third  section  of  the  same  Act,  which  prohibits  *'  any  ptrton 
injured  for  want  of  iueh  iuffieient  ftnee^**  under 'a  heavy  penalty, 
from  wounding  or  killing  any  horses,  mulea,  or  other  stock,  tres- 
passing upon  their  premises. 

The  policy  npon  which  these  enactments  are  founded,  and  the 
acta  themselves,  clearly  establbh  two  principles— first,  that  the 
owner  of  cattle  may  rightfully  ouffer  them  to  go  at  large  for  paeiure 
upon  the  neighboring  range;  and,  secondly,  that  tite  owner  ^  lande 
ie  bound  to  keep  them  fenced  with  a  laufulfencOf  if  he  would  pro- 
vent  the  intrueion  i^  cattle  upon  them^  and,  otherwieOf  that  he  con- 
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hM  t^mplam  thai  ih4  %nir%$ion  u  wilatrfuL  And  il  hU  been  held 
bjf  th»  court,  tliAt  wider  ih«M  pro? itiona,  when  eaiUo  Iweak  through 
An  tnsoflicie&i  fenoo  into  the  |>reiiiuM  of  a  part/i  he  hat  no  right 
of  aotioD  for  dftmaget,  and  cannot  diatrain  dmnage  feawni^  which 
wero  dear  righta  at  the  oommon  law;  thna  conclaairely  aettliDg 
that  the  rnlea  of  the  oommon  law  are  not  in  foroe  here*  Diekwn 
TO.  Parker^  8  How.  220. 

It  ia  to  be  obfenred^  tbat  the  caaea  abore  adrerted  to,  holding 
that  cattle  fonnd  upon  a  railroad  track  ma/  bwfoUj  be  destroyed, 
in  the  proaecntion  of  the  bnaitteaa  of  the  companj,  are  fonnded 
upon  the  reaaon,  that  the  owner  waa  e^mpelled  bj  the  role  of  the 
oommon  law  to  keep  them  np,  and  tbat  it  wm  by  the  fiolation  of 
that  oommon  law  dnty  that  the  cattle  were  at  large  and  npon  the 
road;  and,  therefore,  that  the  owner,  having  been  gniltj  of  a 
wrong,  ia  entitled  to  no  redreaa  againat  the  company.  Ilaviag 
ahown  that  thia  rule  of  the  common  law  doea  not  prerail  here,  the 
argument  founded  upon  it  faila ;  and  the  ooncluaion  followa,  that 
the  plaintiff  cannot  be  conaidered  aa  a  wrong-doer  in  aufiering  hia 
aoimala  to  go  at  large  for  paature,  and  that  the  animala  were  not 
unlawfully  on  the  railroad  track  ao  aa  to  juatifj  the  company  in 
destroying  them,  without  uaing  all  due  care,  pmdence  and  akill,  to 
avoid  their  deatruction. 

Bat  it  ia  contended  that  the  railroad  company,  haTing  the  ezclu- 
airo  uae  of  their  track,  the  plaintiff*a  cattle  were  improperly  there, 
interfering  with  tha  lawful  buaineaa  of  the  company  to  the  hasard 
of  the  Urea  of  their  paasengera,  and  impeding  the  speed  which,  from 
the  very  nature  of  their  buaineaa,  thej  were  authoriied  to  uao  in 
running  their  eifginea  npon  their  track,  and,  therefore,  that  the 
injury  waa  done  without  wrong  on  the  part  of  the  company. 

This  position  is  met  with  so  much  cleameas  and  force  bj  tho 
Supreme  Court  of  Ohio,  in  the  ease  above  cited,  aa  to  juatifj  onr 
adoption  of  the  views  of  the  aubject  there  taken.  The  court  aaj, 
**  The  defendant's  right  to  the  eidoaive  and  unmoleated  uae  of  ita 
railroad  track,  ia  undeniable.  And  it  must  be  oonoeded  thai  the 
plaintiff  had  tio  riffht  to  have  hia  hoga  on  the  track,  and  that  tbej 
were  there  improperl/.    But  how  eame  tbej  there?    If  the  plaia* 
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tiff  had  placed  them  there,  or  knowing  them  to  he  there,  had 
omitted  to  driYe  them  off,  he  would  have  hcen,  perhaps,  precluded 
from  all  cUim  to  compensation.  Bat  it  would  appear  that,  in  the 
exercise  of  the  ordinarj  pririlege  of  allowing  these  animals  to  he 
at  large,  hj  the  plaintiff,  they  accidentallj,  and  without  his  know- 
IcJgc,  wandered  upon  the  railroad  track.  The  right  of  the  defend* 
Mit  to  the  freo,  exclosire,  and  unmolested  use  of  its  railroad,  is 
nothing  more  than  the  right  of  everj  other  land  proprietor  in  the 
actual  ooeupancj  and  use  of  his  lands,  and  does  not  exempt  it  from 
tho  duty  enjoined  hy  law  upon  every  person  so  to  use  his  own  pro* 
perty  as  not  to  do  any  unnecessary  and  a?oidable  injury  to  another. 
Finding  the  animals  upon  the  track,  it  was  the  right,  and  indeed 
tho  duty,  of  the  agents  of  the  company  to  drire  them  off,  hut  not 
to  injoro  or  destroy  them  hy  unnecessary  ▼iolence.  The  owner  of 
a  freehold  estate  in  lands,  enclosed  hy  a  lawful  fence,  has  tho  right 
to  expel  trespassing  animals  which  hare  broken  through  bis  enclosure ; 
but  in  doing  so,  he  would  become  liable  in  damages  to  tho  owner  of 
tho  animals,  if  they  be  injured  by  the  use  of  unnecessary  and  impro* 
per  means,  although  the  latter  would  be  bound  to  make  reparation 
for  tho  injury  done  to  the  formeri  by  the  trespassing  animals.  It 
is  not  pretended  that  tho  railroad  of  the  defendant  was  under  enclo* 
sure,  through  which  the  plaintiff's  creatures  had  broken.  It  is  true, 
that  there  is  no  law  here  requiring  railroad  compaai^  to  fenco 
their  road.  But  when  they  leare  their  roads  open  and  unfenoed, 
they  take  tho  risk  of  intrusions  from  animals  running  at  large,  as 
do  other  proprietors  who  leave  their  lands  unenclosed.  If  a  farmer 
undertake  to  cultivate  his  ground  in  com  without  enclosing  it,  he 
would  be  doubtless  troubled  by  tho  destructive  intrusions  of  cattle 
running  at  large ;  but  without  a  sufficient  fence,  he  could  not  main- 
tain an  action  sgainst  the  owner  of  the  animals  for  the  trespass. 
The  defendant  constructed  its  railroad  with  a  knowledge  that  it  was 
the  common  custom  of  the  country  to  allow  domestic  animals  to  run 
at  largo  upon  the  unenclosed  ground  of  tho  neighborhood;  and  with- 
out tho  precaution  of  enclosing  its  railroad,  the  company  could  not 
nostatn  an  action  against  the  owner  of  such  animals  at  -large,  as 
might  happen  to  wander  upon  tho  trpok  of  the  road.    Tho  owner  of 
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tlic  ftninals,  in  Allowing  tbem  to  ran  at  Urge,  takes  the  risk  of  the 
loM  or  injury  to  them  hj  nnaToidahlo  sceident;  and  the  eompanj, 
in  lesTing  its  road  nnproteeted  hj  enolosnre,  rnns  the  risk  of  the 
ocoasionsi  intrnsions  of  sndi  animals  upon  its  road,  withoat  anj 
remedj  against  the  owner." 

It  is  a  sound  and  rerered  maxim  of  the  law,  that  though  a  man 
niaj  do  a  lawfal  thing,  jet  if  damage  therehj  befall  another,  he 
i*haU  be  answerable  for  it,  if  he  oould  bare  aroided  iL  Broom, 
Ii<*gsl  Maxims,  276;  Aldridg^  vs.  Great  W€$tem  R.  IL  O9.,  4  Scott, 
N.  II.  166.  This  principle  is  cntirolj  at  war  with  the  doctrine 
■ppnrentlj  sanctioned  by  some  of  the  eases  eited  in  behalf  of  the 
plaintiff  in  error,  that  the  nature  of  their  business  required  them 
to  use  great  speed,  and  therefore,  that  they  were  justified  in  run- 
ning their  engines  regardless  of  cattle  upon  the  road,  with  whatever 
speed  they  might  think  fit,  withoat  liability  to  the  owner  of  the 
CAttle  thereby  destroyed.  Such  a  doctrine  is  unfounded  in  sound 
Inw,  and  would  be  dangerous  and  mischierons  in  the  extreme,  both 
to  the  lires  of  passengers  of  the  company,  and  to  persons  whoec 
rights  may  be  collaterally  involTed  in  their  operations.  For  such 
a  rule,  while  it  would  give  to  conductors  and  engineers  upon  such 
road,  a  free  license  wantonly  to  destroy  cattle  which  might  casually 
bo  upon  their  track,  and  in  any  way  impede  their  progress,  would 
greatly  eodsnger  the  safety  of  travellers  on  the  road,  by  suhj^ting 
their  lires  to  the  capricious  exercise  of  this  liberty  by  the  agents  of 
Buch  companies.  These  mischiefs  would  almost  necessarily  result 
from  such  a  principle,  if  sanctioned ;  and  the  consequence  would  be, 
that  all  confidence  in  such  works  would  be  destroyed ;  and,  instead 
of  being  sources  of  public  conTonience,  as  they  would  be  under 
the  salutary  restraints  of  law  which  bind  the  citiien,  they  would 
be  converted  into  instruments  of  private  oppression  and  public 
calsuiity. 

Again,  it  is  said  that  the  destruction  of  the  plaintiff's  animals 
was  in  consequence  of  his  saffering  them  to  he  in  a  situation  exposed 
to  destruction,  and  of  which  he  wss  bound  to  take  notice ;  and  that 
the  rule  is,  that  where  the  injury  has  resulted  from  the  fault  or 
negligence  of  the  plaintiff,  or  from  the  (ault  or  negligence  of  both 
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partief,  without  tnj  intentional  wrong  on  the  ptrt  of  the  defentlant, 
there  can  be  no  recovery. 

It  18  already  shown,  that  it  was  not  unlawful  in  the  pk  in  tiff  to 
naffer  his  animals  to  go  at  largo  in  the  neighborhood  of  the  railroad, 
and  as  that  was  the  remote  cause  of  the  injury,  it  cannot  be  said  to 
be  a  wrong  or  gross  negligence.    It  is  true,  the  highest  degree  of 
prudence  night  have  induced  him  not  to  suffer  his  cattle  to  be  at 
large  near  the  track,  and  exposed  to  its  dangers.     But  was  he  bound 
to  use  saeh  precaution  T     lie  is  to  be  presumed  to  have  acted  with 
ft  knowledge  of  the  relative  legal  rights  and  liabilities  of  himself  and 
the  company.     In  suffering  his  cattle  to  range,  exposed  to  the  dan* 
gers  of  the  railroad,  he  subjected  himself  to  the  hasard  of  all  that 
the  company  might  legally  do  in  destroying  them,  but  to  nothing 
farther.    And  they  were  justified  in  destrojing  them  only  in  the 
Dece8«ary.  prosecution  of  their  business,  and  when  the  act  should 
become  unavoidable,  aAer  the  use  of  such  care,  prudence  and  skill, 
aa  a  discreet  man  would  employ  to  prevent  it.     He  had  the  right 
to  act,  and  must  be  presumed  to  have  acted,  on  this  rule ;  and  if  be 
euffcred  by  it,  but  without  any  violation  of  it  by  the  company,  he 
wonld  be  without  redress.    But  he  was  not  bound  to  lose  his  right 
to  range  hb  cattle  near  the  railroad  and  keep  them  enclosed,  upon 
tbe  assumption  that  they  would  be  illegally  destroyed  by  the  com- 
pany, if  suffered  to  go  at  targe  near  the  road.     He  had  as  high  a 
right  to  range  his  cattle  in  the  neighborhood  of  the  road,  as  tho 
company  had  to  run  its  engines  and  cars  along  their  track ;  a  right 
prior  in  time  to  that  of  the  company,  and  one  equally  entitled  to  bo 
noticed  and  respected  by  the  company.    Tf  the  plaintiff  was  bound 
to  respect  their  right  to  run  their  cars  and  engines,  by  keeping  his 
cattle  enclosed,  in  order  to  prevent  their  exposure  to  the  dangers  of 
tho  road  and  damsge  to  tho  company,  by  parity  of  reason  was  it 
the  doty  of  the  company  to  respect  his  prior  right  of  range,  by  keep- 
ing fences  to  protect  their  road  from  incursions  of  his  cattle,  and  to 
aavo  bim  from  injury  by  their  destruction.    The  road  was  under  no 
legal  obligation  to  fence  ito  track,  nor  was  the  plaintiff  bound  by  law 
to  keep  his  animsls  enclosed,  in  order  to  prevent  their  exposure  to 
tbe  dangers  of  the  road ;  and  so  far  the  legal  obligations  are  equal. 
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to  finee  ito  trade  If  cfccra  ■  ■■  j  £fieraMt  k  tht  dt^M  cT  tej, 
h«MU  appear  tfcrt  At  bttv  wm  mmkikm  U^hv  aftd  stra 
iapcrativcv  ta4  tht  iiBaqM^y  ta  tW  pvt  tf  tW  c— piayk 
ftrgicetiag  h,  wtdd,  tf  eovat^  W  ptaMm. 

If  M^thcnltra,  MMfcrt^tfcrt  tU  bjaiy  cwMC  W ateribed  to 
the  Ciali  ar  acgli^caet  af  tka  phifttii^  ia  vUck  tka  Mbftdaai  it 
aoc 'aMlpalcd.  Aad  tha  Mai  ^varaUa  ptirt  aT  vitw  ia  vUek  it 
caa  be  regarded  Ibrtka  Mcaaaat  ii^  tfcat  baA  paitiai  vara  aataiJIy 
ia  faalc,  and  baA  tba  iiwadiato  easa af  the  kjary.  laiaAa 
cane,  aaWea  tba  mjvj  ba  toaJiciaai  aad  vaataa,  tbe  partj  iajarcd 

a  *     a.    *  a*  a.  aA        *     *  a  a  a  a 

CftBBSC    BA^BEBlM  BA  SeDDS»  DBBBHHB    IBS  IBH^^v  BbB    DBEB   CBBBbQ  Dt 

hiaava  wraag. 

Bat  Ala  rala  it  tabject  to  aereral  i|ailififBtinai  wbi^  rcoder  it 
taapplicable  to  tba  facto  af  Ait  caaa.  ' 

Im  It  doea  aoi  apply  wbera  tba  par^  eaamittiag  tba  iajary  ^ight 
bare  araided  it  bj  tba  aaa  af  eammoa  aad  afdinarj  caatiaa ;  and 
Ibia  it  tba  rale,  avca  wbera  tbe  remeto  caaaa  af  tbe  bjary  ia  tbe 
unlawful  ae<  af  tbe  par^  caniplaiBing.  Tbb  it  btki  bj  aaaieraos 
autboritict.  In  I%e  Muyar  rf  OUeAetUr  m  Br^oka^  7  Q.  B^  63 
Kng.  Ceai.  Law  Bep.  889,  Ae  plaintiff  bad  depoaited  and  kept  a 
bed  af  oyttera  ia  tbe  cbaanel  ef  a  navigable  atraao^  Aerebj  creating 
a  pabtic  naaaance ;  yet  Ae  defendant  wae  beld  liable  for  nmniog 
hb  Tctael  apon  Ae  bed  of  oystora,  greatly  injariog  Aem,  there 
being  room  to  paaa  in  Ae  atream  witbont  it,  becaoae  Ae  injary 
eonld  hare  been  aroided  by  the  nae  of  reasonable  eara  and  diligence. 
In  Bird  ra.  liolbrook,  4  Bing.  628 ;  18  E.  C.  L.  .B.,  Ae  defendant 
had  aet  a  tpring-gon  apon  hit  walled  garden,  to  protect  his  property 
from  being  atolcn,  and  Ae  plain  tiff,  ia  climbing  orer  the  wall  in 
puraoit  of  a  stray  fowl,  was  Aot  by  the  gan ;  it  was  held  Aat  Ae 
plaintiff  was  entitled  to  reoorer  damages,  alAoagh  he  brought  Ae 
injury  upon  himself  by  a  trespass  upon  the  defendant's  enelosare. 
In  the  case  of  i>#ff»e  ?s.  ClajfUn^  7  Taunt.  489;  2  E.  C  L.  B.,  it 
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IB  said  that  tlie  rale  '*  tli«t  joa  ftbtU  do  no  moro  than  tko  noeemit^ 
qf  the  ca$e  requireo^  trhen  the  ezoeM  idaj  in  tnj  nzj  h%  injoriouf 
to  another,  is  a  principle  irhich  perrades  ever/  part  of  the  law  of 
England,  criinina]  as  well  as  cItiI,  and,  indeed,  belongs  to  all  law 
that  is  foondcd  on  reason  and  natural  equity."  The  sane  rale  is 
held  in  Ljfneh  vs.  Nurdon^  41  lb.  422 ;  Butterfield  vs.  ForrtittTf 
11  East,  58;  Voro  ts.  Lord  Cawdoty  lb.  467;  Vaughan  vs.  MenlooOf 
82  Eng.  Com.  Law  Rep.  211 ;  New  Haven  S.  and  T.  Ce.  ts.*  Fan- 
derlnlty  16  Conn.  R.  421 ;  Beere  ?s.  Ifeus.  Baibroad  Co^  Itf  lb. 
656,  and  b  inTolved  in  Parker  ts.  Biekeon^  8  HoWi  219. 

Another  qnalifieation  to  the  general  rale,  that  there  b  no  liabilitj 
upon  the  defendant  when  the  plaintiff  has  eontribated  to  the  injorj, 
eibts  when,  thongh  both  parties  be  in  fault,  the  defendant  has  beeii 
the  immediate  and  proximate  cause  of  the  injuij.  Thb  b  well 
settled  bj  authoritjr*  Baviee  ts.  Mann^  10  Mees.  k  Wells.  645 ; 
TreasTs.  Vermont  Cent.  R.  R,  C9.,  24  Vermont  Rep.  494,  and  cases 
cited ;  8  Ohio  8ute  Rep.  194 ;  Broom,  Leg.  Mai.  288. 

It  maj,  therefore,  be  considered  as  settled  law,  that  though  there 
be  negligence  or  fault  on  the  part  of  the  plaintiff  remotely  connected 
with  the  injury,  jet,  if  at  the  time  the  injury  was  done,  it  might 
hare  been  aroided  by  the  exercise  of  reasonable  care,  pradence  and 
skill,  on  the  part  of  the  defendant,  the  plaintiff  may  maintain  hb 
action  for  the  injury. 

It  follows  from  these  Tiews  of  the  ease,  that  the  instructions 
granted  on  the  trbl  in  behalf  of  the  plaintiff  were  correct;  and  that 
the  2d,  8d,  4th,  5th,  6th,  7th,  8th,  10th,  14th,  and  16th  instractions 
in  behalf  of  the  defendant  were  erroneously  granted,  and  the  13th 
instruction  b  questionable.  And  though  the  Terdict  was  contrary 
to  the  instractions  given  in  behalf  of  the  defendant,  it  should  not 
for  that  reason  be  set  aside ;  because  those  instractions  were  errone* 
ous,  and  should  not  hare  been  given. 

We  will  next  consider  the  objeetions  taken  to  the  admissibility  of 
cerUin  evidence  in  behalf  of  the  plaintiff.  This  testimony  tended 
to  show  that  the  engineer  on  dufy  at  the  time  ihb  injury  was  done,  had 
prtvionsly  been  in  the  habit  of  sounding  the  whbtle  when  there  was 
no  occasion  for  it,  to  irii^teB  animab  and  to  annoy  the  neighbors 
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on  the  roacL  Then  wm  tettimooj  showtog  him  to  b«  a  ntB  of 
diMipnted  h«hilt ;  Mid  tbo  objeot  of  the  tettimooj  objected  to,  widi 
other  evidence  to  the-  tame  point  not  objected  to,  was  to  show  hie 
character  to  be  that  of  a  reckless  and  nntrastworthj  tgent.  It  is 
not  dcnicfl  that  it  was  competent  to  show  the  character  of  the  sgent> 
and  his  un^tncss  for  the  responsible  tnut  repoeed  in  him.  It  is  the 
imperative  datj  of  such  companies  to  provide  skilfol,  oompetent. 
And  triistworthj  agents,  and  they  are  responsible  vpon  their  failure 
to  do  so,  for  the  oonseqaenees  of  their  neglect  of  doty.  Sioket  vs. 
Sallonttall^  18  Peters,  181 ;  14  How.  468.  Upon  a  qoestion  invol* 
Ting  his  character  and  fitness  for  his  trust,  and  the  consequent 
responsibility  of  the  company  for  his  delinqaency  in  these  reqieets, 
it  is  not  only  competent  but  necessary  to  inquire  into  his  prerioiis 
hnh'nn  and  conduct,  in  order  to  show  that  the  alleged  misoonduct  at 
the  time  of  the  injury  was  in  keeping  with  his  general  character. 
Frequently  it  may  be  out  of  the  power  of  a  party  to  show  positivelj 
the  reasons  of  the  particular  delinquency  of  such  an  agent ;  and  in 
such  cases  it  is  proper  and  necessary  to  show  his  general  character 
in  order  to  explain  his  conduct  at  the  time. 

The  counsel  for  the  plaintiff  in  error  place  their  ohjection  on  the 
ground  that  this  testimony  tended  to  create  a  prejudice  againat 
the  Company,  and  thereby  increase  the  damage.  This  may  he  trne, 
though  it  docs  not  appear  to  have  been  offered  for  that  purpose ; 
but  if  the  testimony  was  competent  to  show  that  the  Ctfrnpany  had 
employed  a  reckless  and  incompetent  engineer,  as  it  elearly  waa, 
that  being  a  material  point  involved  in  the  suit,  it  cannot  be  said 
that  it  should  hare  been  excluded*  Being  competent  upon  the  issue^ 
it  is  not  to  be  presumed  that  it  was  ptevert^  to  an  improper  pur» 
pose  before  the  jury. 

The  last  objection  urged  against  the  judgment  is,  that  the  'dam- 
ages Bsscdsed  by  the  jury  were  excessive.  The  amount  of  the  verdiei 
considerably  exceeded  the  value  of  the  animals  actually  proved, 
though  there  was  evidence  which  might  have  justified  the  jury  in 
somewhat  exceeding  that  value*  Put  it  is  plain  that  the  jury  gave 
exemplary  damages,  in  some  amount ;  and  the  qnt^iion  ia  whether 
the  case  justified  %  rerdiet  of  that  eharaeter. 
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Tho  evideoce  wm  anfiieient  to  juttifj  tb«  jorj  in  belioring  tlint 
the  railroail  track  wu  in  an  improper  condition,  and  unfit  for  the 
•xigenciei  which  maj  often  ariM  in  running  each  dangerou  engines ; 
being  covered  with  grass,  so  as  to  preTcnt  their  prompt  stoppage, 
when  necessarj — that  the  eara  were  not  supplied  with  the  braka 
and  fixtnres  necessarj  to  their  safe  mnoing  and  speedy  stoppage ; 
and  tho  injur j  here  complained  of  is  excustd  on  these  grounds-^ 
that  the  condnctor  was  a  lad  of  serenteen  years  of  age,  and  giving 
no  attention  to  hia  duties  when  the  collision  took  place ;  that  the 
engineer  was  a  man  of  intemperate  habits,  reckless  and  nnfit  for  the 
re9pon6ible  trust  confided  to  him ;  that  either  bj  his  wanton  conduct, 
or  bjr  the  improper  manner  in  which  the  cars  were  furnished  with 
tlie  necesaarjr  appliances  for  prompt  stopping,  (either  or  both  of 
wliich  tho  jurj  had  the  right  to  beliere  from  the  evidence,)  the 
locomotive  was  not  stopped,  as  it  could  and  ought  to  have  been  on 
a  properly  fitted  and  well-conducted  railroad  ^  that  no  proper  exertion 
was  made  to  stop  the  locomotive  in  time  to  avoid  the  it^urj,  and 
that  the  engineer  appeared  reckless  of  the  stock.  No  fault  is 
imputed  to  the  plaintiff,  except  that  he  diu  not  keep  his  stock  from 
the  track,  where  thej  caauallj  were  without  his  knowledge* 

Uf>on  the  evidence  conducing  to  show  this  state  of  things,  the 
court,  by  the  consent  of  both  parties,  instructed  the  jury  as  follows : 

**  Every  man  in  the  management  of  his  own  affairs,  shall  so  con* 
duct  them  aa  not  to  injure  others ;  this  duty  was  a  mutual  one, 
binding  alike  on  the  plaintiff  and  defendants ;  and  if  the  plaintiff 
has  failed  to  observe  this  duty,  and  the  defendants  be  guilty  of  a 
like  breach,  the  plaintiff  has  no  right  to  complain,  and  cannot  recover, 
unlcfs,  notwithstanding  the  oonduot  of  the  plaintiff,  the  injury  would 
not  have  happened  had  it  not  been  for  the  wanton  and  wilful  negli- 
gence and  misconduct  of  the  defendants.'* 

The  question  of  gross  negligence  and  wanton  misconduct  was 
thus  fuily  presented  to  the  consideration  of  the  jury. 

Let  ua  see  what  are  the  rules  of  law  governing  the  eondnct  of  the 
defendants  in  the  prosecution  of  their  bnsinesa* 

In  the  first  place,  the  company  ia  responsible  for  the  tortioaa  aets  of 
its  agenty  whether  the  act  was  one  of  omission  or  oommassion,  whether 
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negligent,  fraadulenty  or  deoeitfal.  Pkiladdpkia  and  R^ndhig 
Railroad  C9.  vi.  D^rhg^  14  How.  486.  And  the  samo  doetrine  is 
held  bj  the  Mae  ooort,  in  Socket  n.  SaUimtaUf  18  Peten,  nnd  it 
Applied  to  nn  ineompetent  or  cnreleti  agent.  RdUroMd  Ci.  m 
JCt^r^,  8  Ohio,  206. 

In  the  eaio  firat  citedf  the  finprome  Oonrt  of  the  United  Statcf 
Mj»  in  a  ease  involnng  the  liability  of  a  railroad  for  an  h^jory,  bj 
the  neglect  of  their  agent :  **  Where  carriers  undertake  to  cany 
persons  bj  the  powerful  and  dangerous  agency  of  steam,  pnblie 
poliejr  and  safetj  require  that  they  be  held  to  the  greatest  possible 
Gsre  and  diligence.  And  whether  the  consideration  for  such  trans- 
portation bo  pecuniary  or  otherwise,  the  personal  safety  of  the  pas- 
sengers should  not  be  lefi  to  the  sport  of  chance  or  the  negligence  of 
careless  agents.  Any  negligence  in  such  cases,  may  well  desenre  the 
epithet  of  ^tms.*'  14  How.  486.  And  again :  **  Nothing  but  the  most' 
stringent  enforcement  of  discipline,  and  the  most  exact  and  perfect 
obedience  to  erery  rule  and  order  emanating  from  a  superior,  can 
insure  safety  to  life  and  property.  The  entrusting  such  a  powerful 
and  dangerous  engine  as  a  looomotiTe,  to  one  who  will  not  submit 
to  control  and  render  implicit  obedience  to  orders,  is  itself  an  act 
of  negligence,  the  *Mu§a  cau$€n$*  of  the  mischief.  •  *  •  • 
Any  relaxation  of  the  stringent  policy  and  principles  of  -the  law 
affecting  such  casei,  would  be  highly  detrimental  to  the  public 
safety."    lb.  48T. 

Again,  it  was  the  duty  of  the  company  to  provide  engines  pro* 
porly  constructed  and  in  good  order,  with  suitable  fixtures  for  pro* 
venting  injuries  likely  to  occur  from  the  nature  of  their  business ; 
and  to  use  ''  such  care  and  diligence  in  using  their  locomoUve  upon 
the  road  as  would  be  exercised  by  a  skilfal,  prudent,  and  discreet 
person,  having  a  proper  desire  to  avoid  injury  to  property  along 
the  road;"  Baltimon  and  Su9qu€hanna  JS.  jR.  (%.  vs.  Woodruffs 
4  Maryland,  B.  267 ;  to  provide  a  safe  track,  a  safe  engine  and 
cars,  and  a  suitable  number  of  competent  and  faithful  men  to  cany 
on  the  work,  ffegiman  vs.  W$iUm  B*  JL  0$^  16  Barb.  866 ;  i 
Denio,  441 ;  8  Ohio  B.  206 ;  8  Gushing,  640. 

Again,  it  is  a  well  settled  nle  of  law  and  highly  spplienblo  it 
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engines  and  looomotiTes  on  railroaJd,  tbat  persons  having  charge 
of  instruments  of  great  danger,  are  bound  to  uanage  them  wtik 
tk*  utmo9t  eare,  Dixon  vs.  BwlU  5  M.  k  S.  108 ;  Lytick  vs.  ^urdiuy 
1  Q.  B.  29 ;  41  K  G.  L.  E.  It  is  well  said  by  the  Supreme  Court 
of  Ohio,  that  "  No  one  has  the  right  to  put  in  operation  forces  cal- 
culated to  endanger  life  and  propcrtji  without  placing  tliem  under 
the  control  of  a  competent  and  erer  active  superintending  intelli* 
gence.  Whether  he  undertakes  it  or  procures  another  to  represent 
hin,  the  obligation  remains  the  same,  and  a  failure  to  complj  with 
it  in  either  case,  imposes  the  duty  of  making  reparation  for  any 
injury  that  may  ensue."    8  Ohio  Sute  R.  209. 

And  in  this,  as  in  all  other  cases  of  agency,  the  rule  is,  that 
**  tie  principal  KM*  en!  Ats  ajftnt  a$  competent  and  fit  to  ho  truoUd^ 
and  tkerokg  A#,  tn  offoet^  warranto  hio  JUelitjf  and  good  conduet^ 
in  tdl  matteri  within  tko  oeopo  ^  iko  agoney"  Story  on  Agency, 
452. 

The  question  of  gross  negligence  or  wanton  mischief  was  dis- 
tinctly submitted  to  the  jury,  and  was  a  material  part  of  the  case ; 
and  whether  we  consider  it  with  respect  to  the  bad  condition  of  the 
track,  and  the  absence  of  appliances  and  fence  necessary  for  iu  safe 
operation,  or  the  unfitness  and  recklessness  of  the  engineer,  it  is 
plain  that  the  jury  were  at  liberty  from  the  evidence,  to  find  that 
the  injury  was  occasioned  either  by  the  gross  neglect  of  the  com- 
pany, or  the  wanton  mischief  of  the  engineer.  That  was  a  question 
which  they  had  the  right  to  determine,  and  th^  verdict  cannot  be 
disturbed  on  that  ground,  when  the  evidence  conduces  to  support  it 
in  any  fair  view  in  which  it  can  be  taken,  especially  when  the  tes- 
timony b  conflicting,  and  the  credit  of  witnesses  b  involved. 
Under  such  circumstances,  their  finding  settles  the  fact,  14  Uow. 
486;  Lyntk  y.  Nurdin,  1  Q.  B.  29;  41  E.  C.  L.  B.;  Beon  n. 
Souoatonie  R.  R.  Oo^  19  Conn.  506.  Lord  Dcnman  says,  in 
Zynek  vs.  Nurdtn,  "It  b  a  matter  strictly  within  the  province  of 
•jury  deciding  on  the  circumstances  of  each  case."  

And  it  u  immaterial  whether  the  jury  thought  there  was  gross 
aesleot  or  willful  mbchiet  The  rules  above  sUted  spply  eqiutlly 
toeither  tUte  of  the  ca«^  •«!  would  wanmnt  the  jnry  «  *»^ 
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ezenplftry  damages,  if  tlw  ciroaawtonoet  of  B«g)«ei  or  ajEgniTatMO 
tended  to  jotCifj  it,  and  they  tlMHight  fit  to  award  iL  In  tlio  last 
oase  eited,  Lord  Dennaa  says,  **  Betweoa  willfnl  miachief  and  groai 
negligence  the  boundarj  line  if  hard  to  traoo :  I  ahoold  rather  say, 
impossible.  The  law  runs  them  into  eaofa  other;  eonsidering  audi 
a  degree  of  negligence  as  some  proof  of  malioOi"  Z^fnck  va.  Ifuriuu 
And  npon  the  same  principle,  the  nnmeroos  cases,  whether  of  grsss 
negligence  or  wanton  wrong  have  proeeeded,  in  whioh  exemplary 
damages  have  been  awarded.  For  it  matters  but  little  to  a  party 
iignred,  whether  the  wrong  be  done  with  a  malieioas  iDtent,  or  by 
gross  ▼iolation  or  negteot  of  dnty. 

It  must  be  uken,  then,  that  the  Tcrdict  of  the  jnry  settles  the 
qoestion,  that  there  were  dromutanoes  of  aggraTation  tending  to 
show  groes  negligence,  or  a  wanton  and  reckless  diqiosition  to 
ii^jare  or  destroy  the  plainttf's  property.  And  it  is  well  settled, 
that  if  the  property  was  destroyed  nnder  snch  etrramstaness,  ozem* 
plary  damages  may  be  awarded.  Sedgwick  on  Dam.  4S  H  uq» ; 
lb.  48b,  489 ;  8  Graham  k  Wat.  on  New  Trials,  llSl  H  ssg*,  and 
cases  there  cited.  And  the  damages  allowed  in  this  ease  do  Ml 
appear  to  be  enormooa. 

Upon  a  careful  consideration  of  the  whole  ease,  in  view  of  iU 
great  importance  to  the  community,  we  are  of  cpinioii  that  the  jndg^ 
ment  is  correct ;  and  it  is  acoordingly  aiBrmed. 

A  re-argument  was  asked  on  so  much  of  the  opblsA  ••  rslatct  lo 
▼iodiotire  damages,  bat  it  was  refused* 


Ja  M#  Aiprmie  Cbnif  ^  PeimiylMmtia,  JUnuvy  11, 1868. 

■OLMIS  ff.  PAUL. 


L  It  it  so  dcfMM  t»  a  mit  hgr  a  Mder  ivdMt  tb«  mAm  «f  a 
llmt  ib«  pkiotiff  ia  Mi  th«  omitt  of  tk«  Mt«  sad  g»vt  a«  valao  for  l^  Md  thaS 
wb«a  b«  took  it  k«  kMW  that  it  wu  aa  aawwadatiaa  aaH  •><  tkat 
kad  raadvad  ••  valaa  tm  iL 

S.  Tbcrt  ia  bo  diffaraaaa  batwaaa  Imriwtaa  faptr  aad  aaeawadatiaa  papar  i 
tlalad. 

t,  A  promlofoiy  nota  ptoaarad  kj  aa  laaovpanlad  aai|>My  ftr  Ha 
wdar  tka  tansa  Ikat  tbo  aoMpaay  woaM  pawlda  te  In  Vt^aaal  at  ■aSai^f* 
awjr  WvAiIly  ba  pmebaaad  ar  diaao«aiad  kgr  aaa  vka  ia  a  diraalar  af  tka  oaaipaar 
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Hi4  •  MMibOT  ttf  b»  tauM  wmmIIIm,  ikMifk  W  katv  «r  IbiM  Imm  vhM  kt 

iMkllM 


4  Swkapm«i.(«aUnb«v«ith«ttc«it«rth««a«pMijfbrtb«MlMrtk«Mte.) 
UikM  ft  good  titit  to  It;  aaA  mnnhft  pwtoa  who  b  Mt  lk«owMr«f  Iht  solo,  b«t 
wbo  roeelTod  it  vf tboat  ^Im  from  tk«  ovacr,  (vb  t  frMi  lk«  dlmtar,  k*^)  mnj 


This  WM  an  tetion  broaght  in  the  Dinriet  Court  for  the  dtj  nnd 
cbantj  of  Phikdelphin  by  J.  W.  Pan!  against  J*  IXoImes,  on  a 
promissorj  noU  of  tho  latter  for  92,500,  pajtblo  to  hb  own  order, 
and  bj  bim  endorted.  AtBdarita  of  dofenco  were  filed ;  the  mate ritl 
facta  etated  in  them  were,  that  the  real  owner  of  the  note  on  which 
anit  was  bronght  was  not  Jsmes  W.  Panl,  the  plaintiff  below,  but 
John  Bodroan  Panl ;  and  that  plaintiff  below  took  the  same  without 
ralne  er  consideration ;  that  both  the  Pauls  knew  at  the  time  when 
each  took  the  note,  the  cirenmatancce  and  terms  on  which  it  was 
giren  bj  Holmes,  m :  that  it  was  an  accommodation  note  giren  by 
him  to  the  Union  Canal  Company  of  Pennsylvania,  on  the  terms 
that  that  company  would  proride  for  and  pay  the  same  when  it 
ahonld  fall  ,due,  and  that  Ilolmea  would  not  be  required  to  proride 
for  the  payment  of  it.  Tlie  aflidarits  further  set  forth  that  John 
Bodman  Paul,  when  he  took  it,  was  a  Mansger  and  one  of  the 
Finance  Committee  of  the  Company. 

The  District  Court  entered  a  jwlgment,  notwithstanding  the  niB* 
darits  of  dvPence,  and  the  case  was  taken  by  writ  of  error  to  the 
Supreme  Court. 

On  the  part  of  the  plaintiff  in  error,  (defendant  below,)  it  was 
contended,  1st,  that  plaintiff  below  could  not  recorer,  because  he  was 
not  the  owner  of  the  note,  and  that  he  held  without  Talue,  whilst 
defendant  below  received  no  value,  of  which  fact  plaintiff  below  was 
informed  when  he  took  the  note ;  citing  Miftim  vs.  RoberUj  1  E^p. 
261 ;  Hurrit^urg  Bank  vs.  Afi^sr,  6  S.  &  R.  587 ;  8tory  on  Prom. 
Notea,  t  190 ;  Chitty's  Prae.  261,  note  i,  260,  note  g.  2d.  That 
J.  Bodman  Paul  could  not  recover  in  this  suit,  though  the  real  owner 
of  the  note,  but  that  hb  recourse  must  be  to  the  Union  Canal  Com* 
pany,  for  tho  accommodation  of  which  company  the  note  was  given 
and  which  was  bound  to  provi«le  for  it  at  its  maturity,  because  when 
he  took  the  note  he  was  a  manager  or  director  of  that  Company 
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•nd  ft  meinW  of  its  finanee  committM ;  tbat  in  tbe  absence  of 
proof  to  the  contrary,  tbo  action  of  the  Companj  in  not  proriding 
for  tbe  payment  of  the  noto  at  ita  matnritj,  is  to  be  taken  to  htie 
been  with  the  eoncarrence  of  J.  R.  Pavl,  who  k  also  chargeable  (is 
common  with  tbe  other  managers  and  members  of  tbe  committee) 
with  baTing  procured  tbe  note  on  tbe  terms  referred  to^  and  he  will 
not  be  permitted  to  take  advantage  of  bis  own  wrong.  His  legal 
position  is  tbe  same  as  if  tbe  maker  of  tbe  note  bad  given  it  to> 
mercantile  firm  for  their  accommodation,  and  a  member  of  that  firm 
having  foil  knowledge,  bad  individually  disconnted  the  note.  If 
payment  of  tbe  note  at  maturity  should  not  be  provided  for  by  the 
firm,  tbe  individual  holder  being  n  member  of  the  firm,  could  not 
recover  against  the  maker,  because  it  waa  by  his  delauU  as  well  as 
that  of  his  co-partners  tbat  tbe  note  was  not  taken  up  by  them.  1 
8aunder's  Fl.  and  Ev.  587 ;  Sparrow  va.  CAtsffum,  Chitty  on  Bills, 
71,  note  q,  &e. ;  Th<mp$on  vs.  CiuhUy^  1  Mee.  k  W.  212. 

Tbat  it  is  contrary  to  tbe  policy  of  tbe  law  to  permit  an  officer, 
manager  or  agent  of  an  incorporated  company,  and  especially  one 
to  whom  its  financial  interests  are  entrusted, .  to  buy,  discount  or 
speculate  in  accommodation  or  other  paper  belonging  to  the  com- 
pany ;  because  if  permitted,  there  would  be  a  temptation  to  such 
official  agents  to  keep  tbe  finances  of  tbe  company  embarrassed  in 
order  tbat  they  might  have  an  opportunity  to  make  profit  of  its 
necessities.  Tbat  this  temptation  was  particularly  strong  in  the 
case  of  tbe  Union  Canal  Company  because  the  lenders  of  money  to 
tbat  Company  were  exempted  by  special  enactment  from  tbe  penal- 
ties prescribed  for  a  violation  of  tbe  usury  laws,  (Act  of  Assembly 
14th  April,  1846,  {  2,  P.  L.  884;  Act  of  28th  April,  1864,  P.  L. 
511) ;  Miehaud  vs.  Girod^  4  Howard,  658-5 ;  Pkrsons  on  If  ereaa- 
ttle  Law,  167;  Story  on  Agency,  f  211,  212,  &c;  Pkley  on 
Agency,  88  to  86 ;  BartMcmiw  vs.  Leieh,  7  Watts,  472 ;  Lmutrut 
Ts.  Bry99in^  8  Binney,  54;  CsmpMZ  vs.  Pemia.  X|fs  In^mramc* 
C$^  2  Whart.  68-74. 
The  opinion  of  tbe  court  was  delivered  by 

THoaiPSOir,  J. — ^Aasuming  the  facts  stated  in  tbe  affidaTit  to  be 
proved,  would  they  amount  to  a  defence  T    It  has  been  repeatedly 
by  this  court,  and  in  two  cases  at  this  term,  2>snMm  VB.  ne 
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JlUtn*  Lif€  /««.  C^.,  ftod  Moort  ▼>•  Bairdy  that  there  u  no  dit* 
tinetioD  between  biuiDeee  paper  and  aceommodation  paper  negoti* 
ated.  The  paper  in  nit  was  of  the  latter  kbd,  and  thU  ia  an 
immaterial  matter  to  a  pnrehaser  of  it.  That  J.  R.  Paul  was  a 
member  of  the  Union  Canal  Go's  Board  of  Direotors  was  a  fiiet 
that  did  not  lead  him  indindnallj  to  perform  their  oontraets  as  a 
eorporation,  mneh  less  was  he  bound  to  know  thai  the  Companj 
would  not  fulfill  their  engagement  in  regard  to  tha  paper,  if  aaj 
existed,  as  he  beeame  the  purchaser  of  it  before  maturitj,  as  stated 
in  the  affidarit  of  defence,  nor  was  there  an/thing  wrong,  or  in  con* 
tra^eotion  of  public  policy  or  good  faith  in  his  purchasing,  simply 
because  he  was  a  member  of  the  Board  of  Directors,  or  one  of  the 
Finance  Committee^  as  it  is  not  alleged  in  the  affidarit  that  he  was 
the  agent  of  the  Companj  to  sell  the  note  and  then  became  the 
purchaser  of  it.  As  we  see  no  error  in  the  Judgment  it  mast  be 
affirmed. 


Ja  tJu  OireuU  (UuH  oftXs  United  Siai€$fnr  Oe  J>iitrkt  pf 

Mar^Und,  April,  1858. 

40HX  a.  wuoHT  m,  ms  sun  mutual  XMsuaANCx  compant  op  new  tors. 

SAMI  M.  nil  ORIKXT  MUTUAL  ISrSURAKCC  COMPAVT  OP  MRW  TORR.' 


1.  Wktrt  aa  laranaot  oonpMj  loeorporstad  bj  lh«  8UU  of  Ntv  Tork,  kAviof 
thdr  priadpal  ofie*  la  Xev  Tork,  mi4  tlicrt  cxceiitiag  policl«  of  liwaronco 
wbiek  woro  tnuunlttod  to  ogeaU  ia  B«ltlaMiro  who  bad  aathoritj  to  roeclvo  op* 
plleoiioao  for  poUdoo  oad  to  reeolf  o  oad  traasmlt  aotco  ftir  tho  promlnati  oad 
tbffoa^  wbo»  tbo  coapoaj  paid  looooo  to  paiiioo  la  Balllaofa,  aaderwrolo  a 
p<4i«7  and  ooat  U  to  partUa  rtfidiag  at  BalUaoNb  It  waa  bold  tbat  tbo  ooatiaot 
of  lawvaaoo  «ao  a  9ov  Torfc  aad  ao(  a  Marylaad  ooatraoL 

1  Wbrro  tbo  polloj  ooatalaod  tbia  alaaao,  ••to  add  aa  additloaal  promlom  If  hj 
voaiolo  ratlaf  lowor  tbaa  AS,*  aad  tbo  oaifo  waa  ablppod  la  a  oebooaor  ratiof 
loww  tbaa  AS,  aad  ao  Ssod  oam  aa  additloaal  proailaa  agrood  apoa,  bold  tbat 
tbo  aaoarod,  la  oaoo  of  loot,  ooald  rooovor  tbo  talao  agrood  la  tbo  pollcj,  looa 
•acb  additloaal  pioodam  bojoad  tbo  agvood  por  ooat.  ao  la  tbo  opialoa  of  tbo 
aadorwiiton  night  bo  daaaad  adoqoato  for  tbo  laoroaaod  ruk  of  a  oaigo  ablppod 
ia  a  voiod  iBliag  bdov  AS. 


•  Wo  an  ladobto^  Ut  tbb  topott  to  tbo  Baltlaoro  mDoII/  latbaaga**— £Ub.  JL 
XwJv 
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0»rtm  Oiin,  J. 

AttMhiD«nt  <m  polides  of  iimraace,  Mnwd  in  iht  Soperior  Ccmri 
for  the  dtj  of  BdtimorOi  and  rtmovod  Into  tkt  Cuwii  Court  4if  tho 
United  States  for  thii  distriet,  andor'  tba  Mt  of  Omgnm. 

Tliew  two  OMOt  were  tried  togetfaer,  snd  were  oonaeneed  on 
ThitndAj,  16tli  April,  »nd  terminated  on  Wedneedaj,  tli^  2Ut 
April,  by  a  rerdiet  in  eaeh  eaee  for  tKo  plaintiff  for  the  anin  of 
917,806  IS-Huder  the  direction  and  inetmction  of  the  eonrt. 
They  were  rery  fall j  and  abl j  argued  before  the  oonrt  on  the 
prayera  of  R«  J.  Brent  for  the  plaintiff,  and  Meeert.  Cutting 
(of  New  Tork)  and  Kelion  for  the  defendants.  Judge  Giles* 
opinion  fullj  renewed  aUthe  fiiets  in  the  ease  and  the  autho- 
ritiet  cited  bj  the  counsel ;  but  as  his  opinion  was  not  in  writin|^ 
we  are  onlj  aUe  to  give  our  readers  an  abstract  of  the  principal 
points  decided*  The  judge  remarked  in  the  oommenoement  of  his 
opinion,  that  the  principal  point  in  these  esses  was  one  deeplj  iat^ 
resting  to  the  oommerdal  community,  auKmg  whom  these  running 
polides  were  so  frequently  used.  The  defendsnts  were  insuranee 
companies  incorporated  by  the  State  of  Kew  York,  and  their  offices 
were  located  in  the  city  of  Kew  Tork.  They  had  agents  residing 
in  this  city,  who  reoeiTed  and  forwarded  them  sll  applieationa  for 
insurance ;  and  reoeiTed  and  transmitted  to  them  the  notes  giren 
for  the  premiums  from  time  to  time,  and  through  whom  the  said 
defendants  made  payments  for  losses  on  policies  held  by  parties 
residing  here.  The  policies  on  which  these  attachments  were  isnued, 
had  been  executed  by  the  defendants  in  the  city  of  New  Tork,  and 
transmitted  to  their  agents  in  this  ci^,  by  whom  th^  were 
to  the  plaintiff!  The  plaintiff,  in  both  cases,  had  giren  to  the 
agents  his  promissory  notes  for  the  premium  mentioned  in  said 
policiea,  and  in  the  case  of  the  Sun  MiUmal  Im$.  (U.  the  notea  had 
been  pdd  by  plaintiff;  and  in  the  ease  of  the  Orkmi  ifuCiMl  Jn9* 
(U.  the  money  had  been  placed  by  him  b  the  Union  Bank  of  this 
city,  (where  said  notes  were  payable,)  to  meet  them,  but  that  eon* 
pany  had  so  hr^  declined  to  rsceiTe  it.  The  first  question  in  these 
esses  is,  are  these  polices  of  insuranee  to  bo  considered  as  eoatmeta 
made  in  the  city  of  New  Tork,  or  as  made  in  the  city  of  Balttaseie  ? 
For,  when  you  have  ascertained  at  which  place  the  contract  is  te  he 
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eoosidered  as  iiMide»  U  »  to  be  eonttnwd  and  iDtarpretod  bj  tb«  lav 
snd  the  usages  of  that  place,  eieept  vhere  a  ooBtraet  b  made  in 
one  plaee,  and,  hj  its  terms,  h  is  positively  to  W  performed  ia 
ft&other.  The  learned  eowisel  for  the  plaintiff  has  eonteBded  that 
these  polides  were  to  he  eeosidered  ss  Marjlaad  eotttraets^  and  to 
bo  construed  in  reference  to  the  nsagss  and  customs  of  midcnrrilers 
in  this  dtj.  Now  this  became  an  important  qoestion  in  the  cassSy 
because  on  the  books  of  the  insnrance  eompanies  in  New  York,  the 
schooner  **  Mary  W/*  (whose  loss  had  given  rise  to  this  eontroversj) 
was  rated  below  A2,  while  on  the  books  of  naderwriters  and  mer- 
cantile records  in  this  dtj  she  was  rated  A2.  The  aothorities 
referred  to  by  plaintiff's  connsel  did  not,  in  the  opiaion  of  the  eonrt, 
sustain  the  position  he  sooght  to  maintain*  In  the  eass  of  the  B^nk 
e/  Augu$ta  vs.  JSMie,  ^  18  Peters,  619,  the  principal  point 
decided  was,  that  a  bank  chartered  in  Georgia  eonU  pordmse  a  biU 
of  exchange  in  Mobile. 

In  the  case  of  Co9  ^  Dis  vt.  73U  UmiUd  ^tofss,  4  Peters,  170, 
the  point  decided  wss,  that  the  official  bond  of  the  Navy  Agent, 
althongh  signed  at  New  Orleans,  wss  for  his  faithfally  acoonnting 
at  the  proper  department  at  Washington,  and  that  therefore  the 
liabilities  of  the  sareties  were  to  be  governed  by  the  principles  of 
the  common  law,  and  not  by  the  civil  law  of  Louisbna.  The  case 
of  2<rcAe/y  ^  Titnur  vs.  Ajf/s^  in  same  volume,  page  G35,  was 
one  of  a  payment  made  in  Louisiana  by  plaintilEi  for  Boyle,  and  by 
bis  sanction,  to  release  his  property  there  attached,  and  created  a 
debt  due  there,  and  was  not  released  by  the  subsequent  discharge  of 
Soyle  under  the  insolvent  laws  of  Maryland. 

In  the  case  of  ff^MnTi  AdmitMtratan  vs.  Tk4  New  EngUnd 
2larm$  Iiu.  (U^  8  Peters,  557,  the  point  decided  was  that  the 
letter,  on  application  for  insurance,  written  in  New  York,  where 
Ilasard  resided,  slthough  addressed  to  the  defendants,  a  company 
incorporated  in  Massachusetts,  and  having  their  office  in  Boston, 
was  to  be  tested  as  to  the  truth  of  ite  reprssentatioos  by  the  custom 
as  to  the  extent  of  coppering  vessels  in  New  York  and  not  by  the 
oostom  in  Boston.  Judgf  Story  in  his  great  work  on '*  The  Conilict 
of  Laws^**  sectioB  278,  says:  **  A  policy  of  insurance  executed  in 
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EngUnd  on  a  French  ship  for  the  French  owner,  on  a  Tojege  from 
•one  Frenefa  port  to  another,  would  be  treated  ae  an  Eogliah  contract, 
and  in  ease  of  Iom,  the  debt  would  be  treated  as  an  English  debt." 
So  in  section  289,  the  same  learned  author  sa  js :  **  A  merchant, 
resident  in  Ireland,  sends  to  England  cerUun  bills  of  exchange,  with 
blanks  for  the  dates,  the  snrns^  the  times  of  pajment  and  the  names 
of  the  drawees.    These  bills  are  Mgned  bj  the  merchant  in  Ireland, 
endorsed  with  his  own  nsme,  and  dated  from  a  place  in  Ireland,  and 
are  transmitted  to  a  correspondent  in  England,  with  anthoritj  to 
him  to  fill  up  the  rsmainbg  parts  of  the  instroment.    The  corres- 
pondent in  England  accordinglj  fills  them  np,  dated  at  a  place  in 
Ireland.    Are  the  bills,  when  thus  filled  np  and  issued,  to  be  deemed 
English  or  Irish  contracts?    It  has  been  held,  that  under  such  otr- 
cnmstances,  thej  are  to  be  deemed  Irish  contracts,  and  of  course  to 
be  goTemed  as  to  stamps  and  other  legal  requisitions  bj  the  law  of 
Ireland;"  and  analogous  principles  hare  been  recognised  in  the 
following  cases :  WoUey  ts.  PaOey,  7  Fosta*,  (N.  H.)  217 ;  SmUk 
m  Smith,  ibid.  244 ;  Davit  ts.  OoUtMn,  11  IredelL  803.    Bat 
this  Tcry  question  has  been  settled  in  two  cases  bj  the  Court  of 
Appeals  of.  Kew  York ;  and  in  one  by  the  Superior  Cpnrt  in  the 
same  Sute,  in  the  cases  of  JJyds  ts.  GoodnaWy  8  Comatock,  264; 
WtHem  TS.  Tk$  GetMM  Mutual  Ih9,  Co.,  2  Eeenaa,  258 ;  and 
St.  John  TS.  Ths  AtMiwin  Mutual  Life  Int.  (U.,  2  Dner,  419. 

In  this  last  ease  the  policy  was  issued  from  the  office  uf  an  ageaoj 
of  the  coropanj  in  Kew  York,  although  the  company  was  incorpo* 
rated  in  Connecticut;  and  it  was  held  that  the  construction  tnd 
effect  of  this  policy  were  to  be  goTerned  by  the  law  of  Connectioot. 

The  case  of  Myde  ts.  Q^odnaw  was  an  action  to  recoTcr  the 
amount  of  two  premium  notes  giren  on  a  policy  of  insurance.  A 
mutual  insurance  company  of  New  York  had  an  agent  residing  in 
Ohio,  authoriied  to  receiTc  applications  for  insaranoe.  This  sgent 
receiTcd  from  a  party  reaiding  in  Ohio,  the  application  with  the 
premium  notes,  and  transmitted  them  to  the  office  of  the  company 
in  New  York,  where  they  were  reeeired  and  approTod,  and  where 
the  poli^  was  ezecnted  and  transmitted  to  the  applicant  by  ma3. 
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It  was  Md  hj  tiM  court  tkmt  tbe  eontnet  vm  Made  ui  Nev  York 
at  tlie  ofliee  of  tho  eoapanj,  and  not  in  Ohio. 

In  tlio  caso  of  Jfetterm  tb.  Tks  Qtmuift  Mmtmml  /at.  •{%.—• 
■ratnal  iasaranee  eonpanj  incorporated  and  located  ia  Ncv  York— 
bad  an  agent  residing  in  Canada,  who  rseeivod  tlM  application  lor 
insaranee,  and  sent  it  to  tho  eonpaaj  in  New  York,  who  there 
signed  tho  policj  of  insnranee  and  forwarded  it  to  their  agent  to  bo 
doHTered  to  the  apptieant — it  was  held  to  bo  a  New  York  eontract, 
and  its  Taliditj  to  depend  upon  tho  laws  of  that  Suto. 

The  jndgo  therefore  held  npon  principle  and  npon  aothoritj  that 

tho  policies  of  insnranee  in  these  eaMs  now  being  tried,  were  to  bo 

considered  New  York  eontraets,  and  to  be  eonstmed  and  interprt* 

ted  as  snch,  for  bj  section  26S  of  <•  Tho  Conflict  of  Laws,*'  thenlo 

is  laid  down,  ''that  the  law  of  the  place  of  the  contract  is  to  gOTsm, 

as  to  the  natore,  tho  obligation  and  the  interpretation  of  tho  eon- 

traet.**    In  tins  case,  thereforr,  as  tbe  eridenco  showed  that  the 

schooner  •'Maiy  W/'  was  ratsd  below  A2,  in  New  York,  what  is 

tho  tme  constmction  of  these  policies,  in  that  view,  and  ateaming 

that  fact  to  be  prored  T    These  policies,  altkoogh  diifering  slightlj 

in  phraseologj,  are  snbstantiallj  the  same,  and  the  oonrt  treated  of 

thcni  together.    Now,  what  are  the  principal  provisions  of  the 

**  Son  "  policj  Y    ^  The  Son  Mntval  Infturanoe  Companj  do  make 

insurance,  and  cause  Jno.  S.  Wright  to  be  insured,  lost  or  not  lost, 

nt  and  from  Bio  do  Jsneiro  to  a  port  in  the  United  States,  one  half 

of  5,000  begs  of  coflee,  laden,  or  to  be  laden,  on  board  the  good 

vessel  or  vessels,  &c.    Beginning  the  adventure  upon  tho  said  goods 

from  and  immediatelj  followmg  tho  loading  thereof  on  board  the 

said  vessel,  and  shall  so  continue  and  endure  until  the  goods  shall 

ha  nafel/  landed  at  ,  aforesaid*    The  said  goods,  berebj 

insared,  are  valued  at  $18  ^mt  hag^  mn  inUreH  may  appear"  and 

the  policj  admitt  ''that  the  eompaa/  have  been  paid  for  this  iasu- 

rnnoe  bj  the  assured,  at  and  after  tho  rate  of  ens  and  ama^lfpat 

eanU  :  Ta  return  ana^^Morter  of  one  per  etrnt*  ifdireei  to  am  Ailan- 

tie  part.     To  add  an  additional  premium  (f  ly  weeoele  rating  lower 

Ham  il8,  or  hg  foreign  veeeeh:  subject  to  suoh  addition  or  doduo* 

tioo  -ns  shsB  aako  tho  premiusBS  conform  to  the  established  rato  at 
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tbo  tiiM  tb«  retvni  is  maA%  to  the  oompanj."  Tht  words  UaUeiud 
are  in  Kriting^  and  Dot  prtntoU,  as  are  tbo  otW  |Mrovisioiis  of  tbo 
pollej. 

Tbo  other  dauses  of  the  poliey  are  not  material  to  thu  iaqoiry* 
On  the  hack  of  this  policj  there  was  this  endorsementi  aade  bj  the 
defeailant*s  agent  in  this  eit j  :»**  1850,  AvfuU  27.    Soka^mtr 
*Mary  IT./  nio  ds  Jwiir^  le  Nnf  OrUatu^  e»  kaVemr^  1,830 
hag9  eofftt^  fHilmid  «<  $18  p$r  hog^  nU  le  tAimek  ifffta^  h^frm^d 
«iisMi9erfAjf."«—91 6,470.  Now,  the  ooansel  for  the  defenUanu  oon- 
tended  that  this  ooffeenofer  wasooTeredbj  the  said  polioji  heeaose 
it  waa  loaded  on  board  a  vessel  rating  below  A2^  and  the  corres- 
pondeneo  showed  that  no  additional  preniun  had  been  agreed  apon 
between  the  parties,  and  that,  by  the  tme  ooMtmetion  of  the  polio/, 
the  defendants  had  the  right  to  fix  the  additaonal  preuionu    Now, 
what  are  the  nles  for  the  eonstmetion  of  policies  of  insnranee,  as 
reeognised  and  noted  upon  bj  oonrts  of  jastioeT    The  first  one  is 
eommon  to  the  eonstmetion  of  all  oontraots ;  that  jo«  mnst  from 
the  written  paper,  aseertain,  if  possible,  what  was  the  tme  meaning 
and  understanding  of  the  parties  in  the  langnage  thej  have  need, 
and  to  earrj  that  into  eficei,  if  it  Tiolatea  no  principle  of  law.    The 
second  rale  is,  that  policies  of  insnrance  am  alwajs  to  be  constrocd 
liberallj,  so  as  to  insnre  the  indemnit/  sooght  for,  and  that  if  them 
be  anj  ambigait/  m  the  words  of  an  eioeption,  the/  are  to  be  con- 
stroed  most  stronglj  against  the  part/  for  whose  benefit  the/  am 
introduced.    Another  rale  is,  whom  the  written  and  printed  dauaoa 
of  a  policy  am  in  conflict,  the  written  ones  am  to  be  snstaincd  mad 
carried  into  efiect.    For  these  rales  the  coart  mferred  to  the  cnacn 
of  PmlwMr  Ts.  IFWrreii  Jiu.  C».,  1  Story,  864;  EMfen  vs. iWy,  5 
Cmnch,  885 ;  Qrmni  vs.  Tk$  Lesmgt^  ins.  Cb.,  5  Indiana,  (Pofw 
ter)28;  JMOi  iferme 2>eeJb  «ii4< /iie.  Cb.  vs.  i£el/i»«s  S7  Aim* 
bama,  77 ;  S^gUr  vs.  2%e  NartkwuUm  In$.  0^  2  Curtis,  610  ; 
and  BraaUtd  and  §tk§n  vs.  n$  Fmrngrt'  I/$tm  mmd  Ihui  Ck,  8 
Selden's  Reports,  209. 

Tbb  last  ease  was  peculiar.  It  was  decided  by  the  Court  of  Ap- 
peals of  New  York,  that  in  a  life  policy  insnmnee,  a  pmvision  **  tkmt 
U  $hauU  U  void  if  tk4  €mured  sAeiOi  4k  hg  hk  eira  Und"*  Lmd 
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refereaee  to  aa  act  of  oniiBal  teMWIciti  ttioa,  aod  Boi  to  obo  com* 

nttted  *«  wkilo  tU  poitj  woo  ianae."    Bj  tlwtoralcotci  tkitpoG^ 

bo  oonstnicil.    And  cos  it  bo  ■■cnnwfofly  coatcaJtJ  for  o«9  ■•• 

ucnt,  that  vben  tbo  ■wBrtid  fwoimJ  tbia  policy^  bo  bod  »o  btcs> 

tion  of  coToriog  aa  j  of  bb  eoleo  tbat  mi^  bo  teal  to  bin  m 

TMwla  ratiog  bdow  AS,  aat3  bo  aad  tbo  ooaipoaj  iboaW  HF^ 

apoo  the  additiimml  prtmimm  to  bo  cborgod  ia  aadi  caaco  T    Wbal 

vcro  the  reasoaa  far  bis  procariag  tUs  poliej,  aad  payiag  tbo  pf^ 

miun  OB  lo  lai^aaooat  ia  advaaoa?    Btciaaa  bo  dad  aoijtaov 

at  what  tine  aad  bj  what  Tcawk  bia  eamspoadcata  ia  Bio  sigbl 

■end  him  tbo  5^000  bag*  of  eoiee  bo  bad  diroctcd  tbca  to  pordaao 

oo  hia  aeeooot,  aad  bo  tberefoto  viabod  bia  ptopcrty  to  bo  tbas 

corcred  bj  iaaaraaoa  vbeaovcr  it  was  aioot  oa  tbo  oeeaa*  lar  it 

night  well  be,  tbat  bo  night  aeverbcar  of  tbeihipawat  of  biaeoiee 

aatO  ita  safe  anriTal  or  loaa.    Tbia  acccniiy  of  tbo  aMrcaatilc  worid 

baa  girea  riaa  to  thato  raaaiag  polidca,  which  cover  aaaoallj  pr^ 

pertj  to  the  valao  of  ntlfioaa  of  doDaia.    Bot  if  tbo  view  of  thaao 

iasaraaee  eonpaaica  ia  to  pievail»  that  tbo  piopeftj  ia  aot  oofered 

vatil  tbo  mddiUendl  premimm  ia  fixed  by  tbcSt  ^  agKtd  apoa 

betweea  the  partiea,  thoa  a  very  apecdy  tenaiaatioa  weald  bo  pat 

to  tbia  hind  of  policy,  aad  the  defcadaata  ang^t  aa  well  dole  their 

agencica  ia  tbia  city.    Bat  each  the  ooart  held  aot  to  bo  the  trao 

eoaatraetioa  of  tbia  policy.    Tbo  poliey  ncaat  thja»  aad  aotbiag 

nore :  that  the  defeadaata  weald  iaaare  the  eoieo  of  plaiatii^  ia  ila 

tranMt  from  Bio  to  a  port  ia  the  Uaited  Statci^  at  1}  per  ecaL 

premiom  hf  whiittrwnuiearrUdf  bat  if  carried  ia  a  vcasel  ratiag 

below  K%  er  by  a  fordga  veaad,  aa  midkitmml  yrmitim  ahoald  bo 

paid  them.    Addkimalf  wkait  Why,  to  the  1}  per  oeat.  olrMJjr 

paidf  and  aach  additioaal  prenioB  aa,  ia  the  opinioa  of  aaderwri* 

tofBy  woald  bo  eqaal  to  the  iaereoicd  riik  to  aach  a  cargo  m  vcawla 

rating  bdow  k%  or  ia  lerciga  veaida.    Aad  thaa  aeena  to  bavo 

boea  the  view  ukea  by  the  8aa  Mataal  laaaraaoe  Compoay  itaelf 

in  iu  eorrcepeadeaoe  with  ita  ageat  ia  tbia  «ty ;  for  althoagb,  ia 

thdr  letter  of  Aogait  25th,  18^  they  uho  the  groaad  **that  the 

aaaarcd  bad  ao  right  to  have  tbn  riah  oa  the  Mary  W.  oovecod  ob 

tbia  policy,**  they  aahaeqaeatly  reoode  firon  tbia  poaitieB,  aad  ia 
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tUr  l«ttar  of  the  80th  Angntt,  ^tk^  admit  hs  hid  tks  rtght^  but 
tliAt  tbe  Axing  of  Um  premium  retted  sololj  with  them."  The  eonrt 
thought  the  Utter  peeitios  m  anteoftble  m  the  former.  Ai  some- 
thing hod  been  eaid  in  the  course  of  the  ergoment,  in  referenoe  to 
the  endorsement  on  the  poliej  of  the  27th  Aagnst.  the  conrt 
remarked  that  the/  considered  this  endorsement  fnllj  warranted  bj 
the  defendants'  letter  to  their  agent,  of  that  date ;  and  that,  indeed^ 
the  agent,  with  that  letter  in  his  hand,  could  haTo  made  no  other 
endorsement.  The  plaintiiT  pfesented  the  two  prajersi  and  the 
defendants  presented  three  prayers.  The  conrt  remarked  that  they 
agreed  with  the  propositions  of  law  contained  in  defendants'  1st  and 
Sd  prajers,  and  plaintiif 'a  second  prajer,  and  onlj  r^ected  then 
because  the/  were  snbstantiallj  embraced  in  the  instmetton  which 
the  conrt  would  give  to  the  jnrj,  but  the/  njected  the  plaintiff't 
lit  pra/er  and  the  defendants'  8d  pra/er  as  in  conflict  with  their 
▼iew  of  the  law  of  the  case ;  and  the  court  then  gare  to  the  jar/  the 
following  instruction : 

**  If  the  jur/  shall  find  from  the  cridence,  that  the  defendants 
executed  the  polic/  of  the  27th  Jul/,  1^56^  and  recei?ed  from  the 
plaintiff  the  premium  therein  mentioned ;  and  that  their  dol/  autho- 
rised agent  in  this  dt/  made  the  endorsements  on  the  said  polic/, 
which  hare  been  offered  in  endence,  and  shall  further  find  thml 
1,880  bags  of  coffee,  belonging  to  plaintiS^  were  shipped  on  the 
12th  of  Jul/,  1856,  at  Rio,  on  board  the  schooner  Mar/  W.,  to  be 
carried  to  New  Orleans,  and  that  when  said  schooner  left  Rio  she 
wasseaworth/  and  in  good  condition ;  and  shall  further  find,  that  the 
said  vessel  and  cargo  were  subeeqnentl/  on  said  vo/age  totall/  lost  b/ 
one  of  the  perils  insured  against ;  and  that  said  schooner  was  rated 
lower  in  New  York  than  A2,  then  the  plaintiff  is  entitled  to  recoTcr 
for  one  half  the  value  of  said  cofiSBO  so  lost,  at  $18  per  bag,  less  socb 
additional  premium  be/ond  the  1}  per  cent.,  as  in  the  opinion  of 
the  underwriters  ma/  be  deemed  adequate  for  the  increased  risk  to 
n  cargo  of  coffee  shipped  in  a  vessel  rating  below  A2,  with  intercut 
from  thirt/  da/s  sfter  such  time  aa  the  jur/  ma/  find  the  defea« 
dants  were  furnished  b/  plaintiff  with  the  preliminai/  proofs  of  his 
•aid  loss ;  and  there  is  no  evidence  in  this  case  that  the  said  schooner 
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»t  ftnj  period  dnriog  the  nmniog  of  tliii  poliej  roted  m  liigk 
M  A2  in  ftoj  of  tho  iatwrance  offieet  in  New  York." 

lion.  Utmry  JUitjf,  Roberi  «/.  Brtnt  and  J7viafi  Brents  Eftqrti, 
for  the  pkintiC 

lion.  J<»hm  Nitttan  and  Meian.  Bfwn  ^  Brune^  of  Baltimore, 
and  Hon.  J*.  B,  (hitting  and  Alexander  HmmiHom^  Jtf  Eiq.,  of 
Now  York,  for  tho  defendant!. 


Im  tk$  Superior  Court  of 
snwiir  LunLow  n.  xdwaed  bved  et  au 

1.  rndcr  tke  Ohio  ttelvto  rcg^Uciaf  railrMdi^  a  dwrttrtd  niliMi  ««ryontiM  b 
fallj  AathMriacd  to  «m«uI«  a  Bortfaf*  m  Mcaii^  lav  moocj  bonvwtd  apco 


S.  Wbcn  tlM  MOTtfOft  dticrib<J  tb«  |wp€il/  m  "Iko  rlfhttf  vajMidbad 
ptod  tlMrebv,  l«gclb«r  wUb  *«.,"  «inMr»tteg  Cfviy  kSad  «r  pivpOTty  rttufctd  la 
•Ml  wf^d  bj  •  milNsd,  ud  sMcd  •'ud  tkm  pnpwtj  IhM  evatd  ky  «r  i]Mta> 
After  to  bo  oeqoifod  oad  owDod  bj  tbo  mM  oooipooj,"  it  vm  bold,  ibol  is  oqri^, 
fbnitaro  ootolaod  la  tbo  ooipoi]r*t  bmia—  ofloo^  if  niewioiy  for  tbo  opinti— 
of  tbo  rood,  woo  wttbia  tbo  loBfoogo  of  tbo  Mortfogi^  oad  tbat  oa  oxNotioa 
lotlod  oa  U  MWt  bo  poitpoocd  to  tbo  lioB  of  tbo  BortfOfM. 

t.  Altboogb  ot  eowioa  low  oo  oorfpoMat  vUl  aot  oowtj  a  obottol  nlooi  it  ii  ia 
OMC  ot  tbo  taao  of  tbo  troaafor,  it  io  olborwiM  io  oqdij. 

4.  It  io  oottlod  ot  oo»»oa  low,  tbot  o  ft—cbioo  ii aot  irtjoot  to  lofy  oa  oioootiia} 
it  ooa  0^7  bo  rwobod  bi  Cbinwj. 

The  opinion  of  tho  ooorl  wai  delirored  bj 

Stobex,  J.— Tho  plttntiiT  dainu  that  ho  is  tho  mortgagee,  in 
trost,  for  certab  holders  of  bonds  issned  bj  tho  Ciaeinnati  and 
Uarietu  Railroad  Companj.  Tho  oonre/anoe  is  in  due  form, 
properl/  ezeeated  and  reeorded  in  tho  Rooorder's  oiBce  of  Hamilton 
eovntj,  dated  ICaroh  1, 1857,  toseenre  the  pajmeni  of  fifUen  hoa- 
dred  bonds  for  $1,000  each,  which  are  to  become  dne  on  the  1st 
oC  September,  1880,  with  seren  per  oent  interest,  pajaUe  semi- 
•aanall/.  Tbo  pfopert^  deseribed  in  the  deeds  is  ''the  right  of 
wn J  and  tho  Umd  oeeapied  thsrsb/,  together  with  tho  snperstnMtm 
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Mid  tho  track  tbcreon,  and  all  bridgeti  ft^,  depot  grovndi  and  Imfld- 
ingt  there<m,  and  all  other  appurtenaiioea  boloogiiig  thereto,  and  all 
francbiiet,  rights  and  prirflegea  of  the  Conpanj,  in  and  In  the 
aame ;  also,  all  loeonotiTcs,  tendera,  earai  maehinerj,  todb,  imple* 
menta,  fixtorea,  wood,  fnel,  oil,  vnste  and  other  pn^per^  then  owned 
hjf  or  ihtfafUr  la  5e  ae^tured  amd  mnud  ^  mid  OnHf«af ,  for 
the  purpose  of  nsing  or  repeiring  said  eara,  or  anj  other  of  the 
propertj  of  the  Conpanj  with  power  on  the  part  of  the  Coospenj 
to  dispose  of  an j  of  the  propertj  not  necessarj  to  be  retained  for  its 
roadwaj,  depot  gronnda  or  atntions,  not  reqnired  for  the  eonstme- 
tion  or  oonrenient  nse  of  the  road." 

Thet  fire  hondred  of  the  bonds  dseeribed  in  the  instmnent  of 
the  mortgage  hafe  been  negotiated  bj  the  Conpanj,  and  ere  n  anb* 
sisting  eharge  npon  the  propertj  mortgaged* 

That  the  defendant  Hard,  baring  reeoTered  a  jndgnent  for 
$275  S8  againat  the  eompanj,  before  oompetent  antbority,  has 
eaosed  execution  to  be  issued,  and  leried  npon  **  the  furniture  con- 
tained in  five  sereral  rooma  of  the  Company's  business  office  in  Cin- 
cinnati, aituated  on  Third  street,"  which  b  particularlj  deaeribed 
in  the  complainant's  petition ;  alao  the  furniture  contained  in  another 
business  office  of  the  companj  in  Cincinnati,  in  one  of  the  rooms  of 
the  Burnet  Ilonse.    It  is  sllegod  that  the  propertj  is  adrertiseil  fur 
sale  bj  the  officer  who  leried  the  execution,  and  will  be  sold  nukes 
this  eourt  interfere;  that  the  abore  offices  **  are  attached,  belong  to^ 
and  form  a  part  of  the  railroad  and  its  appurtenance^  and  were  eotulH 
lished  and  fitted  up  and  furnished  bj  the  companj  for  the  porfKien 
of  transacting  and  carrjing  on  t ieir  business  on  the  said  road,  thcj 
being  necessarj  therefor,  and  are  now  used  for  that  purpose ;  that  the 
same  are  indispensable  to  the  full  eiyojment  of  the  nse  of  the  road, 
and  sro  a  part  and  parcel  of  the  propertj  oonTCjed  to  the  plainuff 
bj  the  deed  of  the  conpar  j."    It  b  further  stated  that  the  anln  nC 
the  propertj  would  produce  great  ii^urj  to  the  plaintiff  and  thn 
bondholders,  bj  depriving  the  eompanj  of  the  nse  of  the  Bmmm^ 
thereb J  also  lessening  the  business  and  eambgi  of  the  eonpany^  ftii4 
thus  preventing  the  psjment  of  the  intercet  and  principal  of  thn 
bonds,  which  busbess  and  earnings  are  not  now  mere  than  ssffioc^ 
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to  pajr  said  ioterett.    It  is  further  stated  that  tbs  propert/ 

on  was  acquired  bj  the  eompan j  suhseqaent  to  the  ezccatioB  eC  tbo 

Bortgage. 

To  this  petition  the  defendant,  Hord  has  demnrred* 

Two  qoestions  are  presented  upon  the  pleadings— 

Firsts  The  anthoritj  of  the  railroad  eompan/  to  borrow  moiwjy 
and  inortgage  their  propertj  to  secors  it. 

Second,  What  propert j  parsed  bj  the  oonTeyance  to  Ludlow  T 

The  thirteenth  section  of  the  law  of  Febmar/  11, 1848,  ^refo* 
lating  railroad  compi^niea,''  gires  express  power  to.  everj  snch  cor- 
poration "  to  borrow  monej,  not  exceeding  its  antborised  capital 
stock,  at  a  rate  of  interest  not  exceeding  seren  per  cent,  per  anaan^ 
and  execute  bonds  or  promissory  notes  therefor,  and,  to  secure  the 
payment  thcreo{^  may  pledge  the  property  and  income  of  snchcom* 
pany." 

This  profision,  so  fully  conferring  a  right  to  borrow  money,  to 
issue  bonds,  and  secure  their  payment  by  a  mortgage  upon  the  pro- 
perty  and  income  of  the  company,  dispenses  with  the  necessity  of 
discussing  the  question  of  oorporate  power,  upon  general  principles. 
Ilowerer  doubtful  it  may  have  been  regarded  by  courts  of  high 
nnthority,  we  are  aaved  the  labor  of  examining  ooniicting  opinionsy 
ns  well  as  the  elTort  to  reconcile  them. 

Wo  must  hold  the  company  was  fully  antborised  to  oxeonte  the 
mortgage  referred  to  in  the  petition. 

Tlie  second  question  *nTolre8  the  inquiry:  **^Vhat  property 
passed  by  the  description  in  the  deed  ?" 

In  ordinary  cases  this  is  tp  be  determined  by  the  intention  of  tho 
parties,  as  indicated  by  their  contract ;  and  where,  after  a  general 
grant  of  the  principal  thing,  its  incidents  or  appurtenances,  are  not 
expressly  resenred  or  excluded,  the  transfer  will  be  held  to  cover 
tho  subject  specifically  granted,  and  all  that  b  connected  with  it, 
as  naturally  dependent  upon  it,  or  that  may  be  properly  regarded 
aa  essential  to  its  full  enjoyment. 

This  is  the  rate  affirmed  in  Whitler*s  ease,  10  Co.  64  and  65, 
which  is  followed  m  all  the  modem  cases,  as  in  6  Greonloaf,  486, 
Blmk€  Vs.  Clark;  1  Bumner,  492,  Uniisd  SUU9  vs.  Appiwt^; 
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11  Conn.  525,  Punotu  ym.  Camp;  18  Wendell,  157,  Van  Wyek 
19,  Wright ;  and  in  20  Ohio,  401,  Morgan  ym,  Ma99nf  where  it  is 
said :  **  Wheterer  is  setnall j  enjoyed  with  the  thing  granted  as  a 
beneficial  pririlege  at  the  time  of  the  grant,  passes  as  parool  of  it. 
Therefore,  ererjthing  belonging  to  the  estate  convejed,  as  an  ind- 
dent  or  apportenanoe,  passes  bj  the  grant,  and  to  this  end  the  law 
|^?es,  in  all  eases,  a  reasonable  intendment  to  the  grant." 

The  principle  thns  established  is  of  nniTorsal  application  in  the 
transfer  of  real  property;  and  though  its  origin  dates  back  to  a  rery 
resBOte  period,  when  the  alienation  of  land  was  guarded  with  great 
jcalonsy,  and  then  necessarily  confined  to  a  class  of  estates  to  which 
bnl  few,  if  any  of  the  appartenancos  of  modem  times  were  incident, 
Its  application  Is  none  the  less  just  or  equitable. 

The  improrements  in  mechanic  have  introduced  new  modes  by 
which  the  business  of  the  world  is  not  only  performed,  in  its  Tarious 
departments,  bnl  essentially  controlled  in  its  results.  Ilencoy  the 
adaptation  of  steam  power  to  locomotion  includes  not  only  the 
enjoyment  of  rights  of  way,  but  the  constmetion  of  road  beds,  and 
the  consequent  use  of  the  Tarious  materials  necessary  to  their  fabric ; 
the  ownership,  also,  of  engines,  with  their  Tarious  appendages,  rail 
cars,  baggage  and  fireight  cars,  are  alike  indispensable.  It  is 
equally  necessary,  to  the  full  enjoyment  of  the  franchise  conferred 
upon  a  railroad  company,  that  the  corporation  should  hold  depots 
and  depot  grounds,  machine  shops,  and  other  establishments  for  the 
manufacturing,  as  well  as  the  repair  of  their  engines  and  ears.  The 
same  power  must  be  given,  either  expressly  or  by  necessary  impli- 
cation,  to  own  or  rent  suitable  buildings  to  accommodate  their  dif* 
ferent  employees  in  the  transaction  of  their  daily  duties,  as  book- 
keepers, derks,  and  cashiers,  as  well  as  famishing  a  proper  plmen 
Ibr  the  directors  to  hold  their  meetings. 

It  must  follow,  from  the  power  thus  giTsn,  that  the  compnii  j 
Biay  proTide  furniture  proper  for  their  different  oiBcss,  and  whidi 
may  well  be  included  in,  and  pass  by .  the  name  of  corporate  pro* 
perty,  and  which,  though  ]M«dtically  separate  from,  and  forming  no 
immediate  part  of  the  railroad,  its  appurtenances,  firaachtsea,  or 
machinery,  .are  still  so  dcsefy  connected  with  the  proper  ttaaaco* 
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ncDt  of  the  roadf  and  the  interest  of  the  etockholdeni,  at  well  as  the 
creditors,  that  they  cannot  he  dispensed  with  and  the  purposes  of 
the  railroad  he  accomplished.  « 

A  corporate  hodj  whose  dailj  husiness  is  the  trsnsportation  of 
passengers  and  freight,  in  whose  capital  stock  large  amoants  are 
iDTCsto<l  bj  e?er7  class,  should  be  held  to  the  strictest  accaracy  in 
their  accoants.  Their  receipts  and  expenditures  can  only  be  known 
when  thu  duty  b  fulfilled  to  the  letter ;  hence,  the  power  to  employ 
the  most  competent  clerks,  and  the  dnty  to  proTide  all  the  neces- 
sary accommodations  to  enable  them  to  hare  an  intelligent  and 
careful  supervision  of  the  Tarioos  transactions  of  every  day.  On 
Bo  other  theory  can  frauds  be  prevented,  or,  if  committed,  detected. 

It  is  very  clear,  then,  we  must  regard  as  appurtenant  to,  and 
necessary  for  the  working  of  a  railroad,  that  all  the  species  of 
property  to  which  we  have  referred,  should  become  a  part  of  the 
road  itself,  essential,  indeed,  to  its  use,  and,  if  denied,  destructive  to 
the  purpose  for  which  it  was  built. 

There  may  be,  snlesi  we  carefully  look  at  the  relations  the  several 
departments  of  a  railroad  bear  to  each  other,  no  clear  apprehension 
of  their  real  identity,  when  the  rights  of  the  corporation  are  qoes* 
tioned.  We  may  separate  the  sppurtenance  from  the  subject  when 
real  estate  is  conveyed,  and  there  yet  be  a  thing  to  be  enjoyed, 
vhile  its  measure  or  extent  only  is  impaired  or  restricted ;  but,  in  a 
case  like  that  before  vs,  if  one  of  the  incidents  essential  to  the 
•uecessfttl  operation  of  the  road  is  withheld,  the  consequence  msy 
be  irreparable  iignry  to  all  concerned  in  the  prosperity  of  the 
enterprise. 

It  was,  without  doubt,  the  intention  of  the  company  to  pledge  their 
wliole  available  property,  all  tbry  could  legally  call  their  owp,  of 
which  they  were  then  possessed,  or  might  afterwsrds  lawfully  seqnire, 
for  the  security  of  the  bondholders,  on  the  terms  stated  in  the  deed  of 
tmst;  and  if  they  conld  not,  as  a  corporate  body,  be  the  owners  of 
any  other  property  than  that  connected  with,  incident  to,  or  ncces* 
•arily  attached  to  the  proper  operation  of  the  road,  it  would  seem 
to  follow  that  every  portion  of  it  they  might  lawfully  possess,  they 
migfai  lawfully  pledge. 
32 


408  LUDLOW  Tfl.  nURD  ET  AL. 

At  common  Uw,  it  is  Mid  ftn  tMignment  will  not  convej  title  te 
chattels,  except  those  "  in  esse"  st  the  time  of  the  transfer.  This 
doctrine  had  its  origin,  we  ere  told,  in  the  determination,  on  tbe  pnrt 
of  the  courts,  St  an  earljr  period,  "  to  prerent  maintenance  snd  the 
muUi plication  of  contentions  and  suits,  so  that  no  possihility,  right, 
title,  or  any  other  thing,  not  in  possession,  oonid  he  granted  or 
assigned  to  strangers ;"  and  so  strictly  wai  it  applied,  that  a  grant 
of  land,  where  the  render  was  out  of  the  possession,  was  Toid.  Co. 
Lilt.  2G5,  a.  n.  1.,  Mbgg  vs.  Baker,  8  Mees.  k  Welsh.  197 ;  iti^^tfi- 
son  et  al  vs.  Sharp^  6  Maulo  k  Sel.  228 ;  Gale  vt.  Bunui,  7  AdoL 
k  £1K^  BfiO. 

The  English  coarts  still  adhere,  as  it  will  he  seen  in  the  eases 
already  cited,  with  many  qQaIi6cation8,  to  the  ancient  maxim,  and 
have  heen  fcUowed  hy  American  judges,  who,  while  they  admit  the 
power  of  precedent,  and  feel  bound  to  follow  what  is  believed  to  be 
established,  nevertheless  interpose  very  significant  ezceptions  to  iti 
full  application. 

Thus,  in  Tapjyfield  vs.  ffeUman,  et  al,  6  Msn.  k  Grang.  247, 
Chief  JuMtico  Tindal  said:  ''It  would  have  been  very  easy  to 
have  so  framed  tho  power  of  entry  as  to  make  it  extended  to  all 
effects  found  on  the  premises  at  the  time  the  power  should  be 
enforced ;  and  Coltman  and  Maule,  justices,  clearly  admit  that,  a? 
between  tbe  parties,  there  may  be  a  valid  transfer  of  such  property. 
In  10  Mctcalf,  481,  Jonee  vs.  Bichardton;  and  m  13  id.  29,  Moo(f^ 
vs.  Wright,  it  is  said  that  *'  one  cannot  mortgage  property  of  wbicii 
he  is  not  possessed,  and  to  which  he  has  no  title  at  the  time;  ao<i 
this  doctrine  is  affirmed  in  2  Cashing,  294,  Bernard  vs.  JSaten,  and 
in  8  id.  806,  Cedman  vs.  Freeman ;  so  in  8  Oilman,  456,  Bhinre 
Ts«  Phelpe,  ^  at ;  14  Conn.  681,  Griewold  vs.  Skeidon. 

But  in  the  latter  case,  as  well  as  in  7  Shepley,  408,  Ah6e(  r*. 
Gordon,  it  was  admitted  that  a  mortgage  lien  will  cover  chatf f  l.« 
purchased  after  the  deed  is  executed,  with  the  proceeds  of  th4>ffv 
actually  mortgaged ;  and  where  there  was  a  right  to  sell  reserved  to 
the  mortgagor,  it  must  have  been  the  intention  of  the  parties  that 
the  proceeds  of  all  property  sold  should  he  subjected ;  and  thin  is 
the  principle  upon  which  the  cases,  also,  of  Jenkee'  Adm*r  t«. 
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(rojfff,  1  R.  Island,  511,  and  Southwell  va.  I$ham^  4  Sandford,  449, 
vere  decided. 

Ilow  far,  upon  thene  adjadications,  the  rights  of  intcHbcdiate 
creditors,  or  mortga^j^ees,  arc  affbctcd  at  law,  is  matter  of  grave  con* 
aidcration.  We  soppose  the  better  rule  to  adopt  is,  that  which  pre* 
rails  where  a  mortgage  is  given  to  secure  subsequent  advances. 
In  such  cases  our  own  courts  have  decided  that  the  security  cannot 
bo  extended  to  exclude  the  property  from  the  levy,  or  aeizare  of 
an  intervening  creditor.  15  Ohio,  253,  2G0,  Kramer  vs.  F.  and 
M.  Bank;  17  Ohio,  391,  Spader  vs.  2>/tr2rr ;  G  Conn.  37,  Sheph^^ 
Ta.  Shepherd.  ' 

We  have  remarked  that,  at  law,  the  principle  to  which  wehsvo 
referred  seems  to  be  mainly  applied.  In  equity,  it  iv  /rfcatly  miti- 
gated if  not  for  many  purposes  denied. 

Lord  E'don  In  re  Ship  Warre,  8  Price,  209,  decided  thr.t  the 
future  earnings  of  a  ship  would  pass,  though  the  transfer  of  tne 
vc^mI  was  made  while  she  was  at  sea.  **  I  take  it  to  be  clear,** 
aaya  he,  **  that  if  there  be  an  assignment  made  of  the  earnings  a^d 
freight  of  an  existing  voyage,  it  is  valid;  and  if  that  be  se  of  a 
Toyage  m  ^sse,  why  not  one  in  immediate  pone  f** 

So,  in  WeUeiley  vs.  Wettenl^^  4  Myl.  &  Cr.  500,  Lord  Cot  ten- 
ham  hcM  '*  that  »  covenant  to  secure  an  annuity,  by  a  charge  upon 
freehold  estates,  or  by  an  Investment  in  the  funds,  or  by  the  best 
means  in  his  power,  will  create  a  lien  upon  any  property  to  which 
the  covenantor  becomes  entitled,  between  tho  date  of  the  covenant 
nnd  the  time  for  its  performance  ;*'  and,  again,  in  6  Simons,  i224, 
Meteaffe  va.  The  ArehhUhop  of  Tork^  the  same  Chancellor  said : 
**  There  ean  be  no  doabi  that  a  covenant  to  charge,  or  dispose  of, 
or  aifeet  lands  herea^r  to  be  acquired,  operates,  in  equity,  upon 
laads  so  afterward  acquire<l,  against  the  party  creating  the  charge.** 

The  qoeation  Is  rery  ably  discussed  in  Langton  vs.  J/orton,  1 
Ilare,  550,  and  the  same  conclusion  adopted.  It  was  here  decided 
**that  the  mortgage  of  a  ship,  then  on  a  whaling  voynge,  with  all 
cargo  which  might  bo  caught  and  brought  home  in  the  vessel,  was, 
at  against  the  assignor,  a  valid  assignment  in  equity,  as  well  of  the 
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fularo  cargo  to  bo  takeft  doring  the  particular  vojage,  aa  of  that,  if 
any,  which  existed  at  the  time  of  the  aaaigDment.'* 

If  we  regard  this  equitable  doctrine  in  the  caae  before  «s,  we 
maj  very  readily  oooclude  that,  by  ita  proper  application,  we  shall 
subserve  Uie  purposes  of  justiooi  and  carry  out  the  intentions  of  the 
parties  to  the  oontract. 

Where  a  railroad  company  is  authorised  by  law  to  mortgage  its 
whole  corporate  property,  which  includes  not  merely  its  road  bed, 
and  the  structures  connected  with  it,  but  all  its  rights  and  fran- 
chises in  addition,  a  eonreyanee,  by  such  terms,  must  comprehend 
the  power  to  reconstruct  or  repair  the  road,  by  all  the  means  neces- 
sary to  accomplish  the  purpose.  Whatever  is  added  to  the  original 
structure  becomes  a  part  of  it,  and  cannot  be  severed  from  it;  an'I 
if  the  security  by  the  mortgage  is  to  continue  to  be  of  any  value 
during  the  period  that  must  transpire  before  the  bonds  become  du'% 
it  must  depend  upon  the  implied  covenant  of  the  company  to  kcij* 
it  in  running  order,  and  thus  earn  the  necessary  sums  to  dischargf* 
the  accruing  interest,  and  eventually  indemnify  the  creditors  for  the 
principal  debt. 

By  the  transfer  to  the  plaintiff,  we  must  bold,  then,  that  a  para- 
mount right  to  all  additions  made  to  the  railroad  subsequent  to  the 
date  of  the  deed  was  vested ;  that  the  plaintiff  could  at  any  time, 
when  interest  was  unpaid,  take  possession  of  the  subject,  which  will 
include  every  species  of  property  then  owned  by  the  company,  as 
attached  to  or  incident  to  the  road  itself.  If  the  right  to  the  pos- 
session exists,  then  the  right  to  protect  the  property  from  ssle 
necessarily  follows ;  and  the  plaintiff  may  ask  us  to  aid  him  by  in- 
junction. The  question  in  such  a  case  is,  "  Who  has  the  better 
right,  in  equity,  to  call  for  the  legal  estate,  or  the  legal  possession  ?* 
And  if  the  equitable  owner  of  the  incumbrance  hat  done  enough  to 
perfect  his  equitable  title,  he  has  the  better  right.  Langton  vs. 
Uorton,  1  Hare,  660, 602 ;  Newland  vs.  PaynUr,  4  Myl.  k  Or.  408. 

The  Supreme  Court  of  New  Hampshire,  in  82  N.  H.  484,  PUn4 
vs.  Eaury^  have  decided  the  direct  question  before  us,  though  the 
case  is  somewhat  involved.  In  New  Jtrwej^  8  Qreen  Chy.  877, 
WUUek  vs.  i/errti  Ctmal  and  Banking  Company^  it  was  held  that 
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a  transfer  of  the  canal  propertj  earned  with  it  all  sobeeqaent  addi- 
ti<m9  to  the  subject. 

Id  the  late  ease  of  PhUUpn  et  aU  vs.  IFtittfeN,  not  jet  reported, 
bat  of  the  opinton  in  which  a  copy  has  been  famished  to  ns,  the 
Conrt  of  Errors  of  Kentaekjr  hare  adopted  the  same  nile,  and 
decreed  a  perpetual  injunction  sgainst  the  intervening  creditor,  who 
had  lericd  upon  property  acquired  bj  the  eompanj  subsequent  to 
their  mortgage;  and  a  similar  construction  is  gtren  by  Judge 
McLean,  in  the  case  of  Om,  TrunUt^  ts.  Pcnnock  and  efAers,  deci« 
ded  at  the  July  term  of  the  Circuit  Court  for  this  District,  reported 
in  6  Am.  Law  Register,  p.  87. 

We  hare  been  referred  to  a  clause  in  the  deed  of  trust  which 
suthorises  the  raortgsgors  to  dispose  of  any  part  of  the  property 
that  may  not  be  necessary  to  the  use  of  the  rosd ;  and  it  is  urged 
upon  us  that  this  power  thus  rescrred  is  inconsistent  with  the  estate 
granted  by  the  deed  itself,  end  must,  therefore,  defeat  it. 

It  may,  in  many  cases,  be  a  rery  sunpicious  circumstance,  when 
such  a  permission  is  given  by  the  mortgagee;  as,  for  instsnce, 
where  a  stock  of  goods,  or  articles  of  ordinary  consumption  are 
pledged  absolutely,  and  the  title  is  consequently  vested  in  the  mort- 
gagee, the  liberty  reserved  to  the  mortgsgor  to  sell  might  well  furnish, 
if  unexplained,  an  implication  of  fraud  in  the  contrsct ;  but  where, 
from  the  nature  of  the  property  pledged,  it  is  indipenssble  that 
many  portions  of  it  should,  from  time  to  time,  be,  repsired,  recon- 
structed or  renewed,  there  can  be  no  impropriety  in  permitting  the 
party  who  is  bound  to  keep  up  the  road,  end  to  provide  all  things 
necessary  to  its  use,  to  dispose  of  the  old  material,  either  in  part 
payment  of  new  spplisnces,  or  for  its  general  preservation. 

By  this  permission  no  one  can  be  defrauded,  and  no  rule  of  law 
is  Tiolated.  The  recording  of  the  mortgsge  advises  the  public  thst 
the  company  have  plcflged  their  property,  and  it  seems  to  us  that 
the  license  to  sell  it,  as  limited  in  the  deed,  confers  no  greater  right 
than  the  mortgagors  would  have  hsd  if  no  such  clause  were  inserted. 
A  broken  locomodve,  a  worn  out  rail,  the  timber  nece«9ary  to 
repair  the  ro*d*bed,  require  to  be  protected  from  injury,  and  made 
UTMlable  for  the  purposes  of  the  pledge;  hence  the  mortgagor  msy 
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well  bo  ih«  tgcnt  of  tbo  ptrtiet  ioter«8ted  in  the  weiiriiy,  to  tea 
that  their  propertj,  however  useless,  is  not  totally  lost,  and  a  power 
to  sell,  if  neoessarjr  to  effect  that  objeot,  might  be  inferred  from  tho 
relation  of  the  panics  to  each  other. 

The  qaestion  how  far  the  property  and  franchise  of  a  railroad 
compaiijTy  or  any  similar  corporate  body,  naj  be  snbjeci  to  sale  bj 
execution,  has  been  freqnentlj  discoised  and  determined  of  late 
years,  both  in  England  and  the  United  States.  It  is  settled,  we 
sop|)o^e,  definitely,  that  the  franchise,  which  inclndes  the  right  of 
toll,  cannot  be  bried  on  and  sold,  unless  the  Legislature  who 
granted  it  assent  to  the  transfer.  This  was  decided  io  Tks  Sl^U 
Ts.  JUv4$t  6  Iredell,  267. 

It  is  the  rale  adopted  by  the  Supreme  Court  of  Pennsylvania  in 
Ammant  vs.  T/i«  iViiMr  Alexandria  and  PittBburg  Tnmfike  Road, 
13  Serg.  k  Rawle,  212;  in  Setd^ik  ts.  PlymaniK  R.  JL  Ca^  h 
Watts  k  Serg.  2G6 ;  and  in  Su9quiihanna  Canal  Co*  vs.  Bemham^ 
0  id.  27 ;  in  MassachusetU,  in  Tipptttn  vs.  WalkoTj  4  Haas.  696 ; 
in  Kentucky,  in  Wineh$9ltr  and  Lexington  Twmpiko  Co*  ts.  F»> 
montf  6  B.  Monroe,  1. 

In  Ohio  the  point  was  fully  examined  and  decided  in  S^rymour 
TS.  3IUf.  and  ChilUeothe  Tumpiko  Co,,  10  Ohio,  476. 

The  result  is  Tory  clearly  stated  in  the  rery  accurate  and  learned 
treatise  on  the  Law  of  Sheriffji  and  Coroners,  by  Mr.  Gwynne,  page 
841.  '^The  right  of  takiug  toll  is  a  franchisci  and  is  not,  at  com- 
mon law,  nor  by  the  statute  of  Ohio  regulating  judgment  and  exe- 
cutions, subject  to  levy  on  execution ;  it  may  be  reached  in  chaa- 
corjr 

And  the  rule  thus  established  is  not  confined  to  the  franchise 
merely ;  it  covers  every  case  where  it  is  attempted  to  separate  the 
structure  of  a  railway  or  turnpike  road,  in  parts^  by  a  seiaure  en 
execution.  The  whole  work  is  regarded  as  an  entire  thing,  and 
each  portion  so  dependent  upon  erery  other  that  the  integrity  of 
the  fabric,  from  its  commencement  to  its  terminusi  will  be  preserTed. 

Thus  it  is  said,  in  18  Serg.  k  Rawle,  212,  already  cited,  ^  The 
inconvenience  would  be  excessive  if  the  right  of  the  companj  oould 
be  cut  up  into  an  indefinite  number  of  small  psrtfly  end  Teslad  in 
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iadiTidnals.'*  Sach  a  ooiirae  would  defeat  tlie  object  of  the  incor- 
poratioiiy  both  as  respects  the  stockholders,  and  the  public,  also, 
who  hare  at  last  a  rery  material  interest  in  the  preservation  of 
ererj  important  thoroughfare,  as  thej  derive  daily  benefit  from  its 
use.  We  must  regard,  then,  not  among  the  least  of  the  conndera- 
tions  which  rerj  properly  press  upon  us  in  examining  a  question 
like  this,  the  public  right  and  the  public  adrantage.  So  long  as  a 
highway  similar  to  the  present  can  be  kept  up,  it  is  required  by  tho 
public  interctot  that  it  should  be.  When,  howorer,  the  corporate 
body  becomes  ro  inroWed  in  debt  that  it  cannot  lonj^er  fulfill  the 
object  for  which  it  was  created,  a  court  of  equity  should  interfere, 
take  possession  of  the  whole  property  and  wind  up  the  concern. 

This  is  not  only  the  course  indicated  in  kindred  cases,  but  it  is 
peculiarly  fit  where  creditors  and  debtors,  with  their  raried  interests 
in  a  common  fund,  are  to  be  protected  by  an  equal  diTisioo  of  the 
assets,  according  to  the  priority  of  their  liens. 

We  hare  referred  to  this  tiew  of  th*e  case  to  illustrate  more  full^- 
the  rule  we  should  adopt  in  examining  the  questions  submitted  by 
the  pleadings. 

We  cannot  now  determine  whether  the  property  le?ie<I  on  is 
cMcntial  to  the  business  of  the  company,  upon  the  principles  we  hare 
laid  down.  It  may  bo  that  there  has  been  extrarsgant  expendi- 
tures  in  the  furnishing  of  the  apartments  occupied  as  ofiices ;  it  may 
be  that  economy  has  been  ignored,  and  the  fashion  of  the  day,  in 
the  outlay  of  money,  has  been  adopted ;  it  may  be  that  the  old  rule, 
**  SIC  utere  tno  ut  alienum  non  hrdat"  has  been  forgotten ;  and  it  is 
our  duty,  if  either  the  one  or  the  other  of  these  conditions  exist,  to 
see  that  the  evil,  for  it  n  one,  is  corrected. 

Ko  company  has  the  right  to  permit  its  agents  to  perrert  the  cor- 
porate funds  from  their  legitimate  purpose,  by  proriding  unneces* 
sary  or  costly  offices,  or  ofTice  furniture  for  their  subordinates.  Such 
an  assumption  is  equally  improper,  as  would  be  the  larish  expendi* 
ture  of  their  income  in  the  payment  of  salaries  disproportionate  to 
the  labor  performed,  or  distributing  it  among  an  army  of  nttachees 
A&d  dependents,  who  may  be  all  the  while  conj^uming  the  substance  of 
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the  eorporation  at  tb«  MpenM  of  thoM  who  lia?e  paid  vp  their  itoek 
or  loaned  monej  upoa  their  bonds. 

There  mntt  be  a  referenee  to  a  maiter  to  examine  the  propert/ 
levied  on,  and  report,  immediatelji  whether  the  sane,  on  the  prind* 
pie  indicated  by  the  court,  if  heceeaary  to  the  operation  of  the  road ; 
and  if  any  part  thereof  can  be  ditpoaed  of  without  iigur  j  to  the 
company,  to  describe  it 

Until  the  coming  in  of  the  report  no  farther  order  will  be  madst 

Tafi  t  Ptrry^  for  plaintiff. 

Kiitndg$^  for  defendants. 


In  ik€  Circuit  Court  ^th$  UniUd  StatiM^  Ma§$ti€kMuU9  DutriO^ 

May  flVrm,  1857. 

TDB  SALMON  FALLS  MANUrACTVaiNO  OOMPANT  M.  TDB  BAML  TANOIUL* 

• 

1.  T«  OAimtltnt*  » fi«llTM7  hj  thf  auMler,  of  go«dt  br*agfct  \m  a  tmmI  freai  a  pwt 
ta  Moibtr  Stftle  to  tfct  port  of  Dootoa,  vndor  tho  ordinovy  bill  of  lodittg,  moo 
•nliTory  of  Iko  goodo  Md  Usdiag  IhOM  on  Uio  wkuf  io  aot  •uCeloat ;  tkoro  mrt 
t\m  bo  roMoaoMo  soUco  io  Ibo  oonoigiieo,  ollofKlog  Mm  Ubo  to  moko  Iho  oraal 
and  nt9tw%Tj  proparatlont  to  recoiTO  tho  goods.  Aad  It  la  ao  dtiiTcry  io  aahdo 
tbe  goods  al  aa  aaasaal  tiaio.  That,  vbort,  by  Iho  atago  of  a  port,  eoattgaeM 
arc  aot  la  I  bo  baUt  of  rtcolTlag  goods  oa  tbo  dsj  of  tbo  aaaaal  UM,  a  aolioo  bj 
ibo  aiaaior  io  tbo  ooaaigaoo  tbat  bo  sball  oaload  tbo  goods  on  Ibai  daj,  wOl  asi 
bind  tbo  ooa%lga««  Io  rc«olTS  ibom ;  and  vbero  goods  voro  so  aaladoa,  aad  not 
accrptr'I  or  rocolTcd  bj  Ibo  con»lga«o,  sad  irero,  oa  Ibo  sams  di^,  dcstrojrsd  tgr 
trt  on  Ibo  wbarf :  Heldf  Ibai  Ibo  loss  oiast  fall  apoa  Ibo  oanisr.  . 

S.  Firr,  oceurrlag  oa  tbo  vbarf,  aflor  goods  aro  Isadod,  Is  aot  vilbla  Iho  o sesptisa 
of  dsmsgts  of  tbo  ssas,  la  tbo  ordlaary  bill  of  ladiag. 

8.  Nor  is  sneb  a  Sro  vitbla  Ibo  Act  of  Coagreos  of  M srdi  8d,  IMl,  roliovtog  sblp 
owners  flro«  llabiUty  for  daaugo  bj  fro  to  goods  oa  board  of  vomoIs^  la  osrtela 


The  i^cts  of  the  case  fully  appear  in  the  opinion  by 

Curtis,  J. — This  is  an  appeal  from  a  decree  of  the  District 
Court,  in  a  suit  tii  rsM  founded  on  a  bill  of  lading  in  the  usual  form, 

I  Wo  sro  Indebted  to  oar  tseoUsat  ooatsmporary,  tbo  Moalb^  Lav  Boportw  hr 
Mar*  1M8,  for  Ibis  MM.— Jtfa  ilM.  £•»  Aiyb 
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ttgned  bj  the  master  of  the  Tangier,  at  Apalachicola,  on  the  8d 
da  J  of  March,  1866,  for  one  hundred  balea  of  eotton,  to  be  deliTered 
at  the  port  of  Boston,  (the  dangers  of  the  seas  only  eiceptcd^)  nnto 
John  Aiken,  the  Treasnrer  of  the  Salmon  Falls  Company,  to  which 
corporation  the  eotton  belonged. 

The  District  Court  decreed  in  faror  of  the  claimants,  and  the 
libellants  appealed. 

Tlie  material  facts,  which  are  not  in  dispute,  are,  that  the  bark 
arrired  in  the  port  of  Boston  on  Sunday,  the  Gth  day  of  April, 
18«>G.  On  Monday;  at  the  request  of  Goddard  k  Pritcbard,  who 
were  the  consignees  of  the  larger  part  of  the  cargo,  the  bark  was 
hauled  to  Lewis  Wharf,  and  the  unlading  was  begun*  At  some 
time  between  the  hours  of  ten,  A.  ^L,  and  three,  F.  M.,  notice  was 
giTen  to  Aiken's  clerk,  at  his  counting  room,  that  the  Tangier  had 
hauled  to  the  north  side  of  Lewis  Wharf,  and  had  commenced  dis* 
charging.  The  work  of  discharging  was  begun  between  two  and 
three  o'clock,  P.  M.,  and  continued  about  two  hours.  On  Tuesday, 
it  was  further  eontinned  until  one  o'clock,  P.  M.,  when  it  ceased, 
because  there  was  not  room  on  the  wharf  to  receive  more  corgo« 
It  was  not  resumed  on  Wednesday  for  the  same  reason.  On  Thurs- 
day, which  was  the  day  fiied  by  the  proclamation  of  the  Gorernor 
of  Massachusetts  for  the  annual  Fast-day,  the  work  was  resumed 
at  eeren  o'clock,  A.  M.,  and  prosecuted  till  one  o'clock ;  at  which 
time  the  cotton  belonging  to  the  dificrent  consignees  was  all  out  of 
the  Teasel,  and  such  of  it  as  had  not  previously  been  removed  by 
the  consignees,  had  been  separated  into  lots,  according  to  the 
Tarious  marks,  and  was.  ready  Cor  delivery.  Imoicdintely  after- 
wards, an  accidental  fire  broke  out  on  the  wharf,  and  the  cotton 
waa  burned.  Pursuant  -  to  the  notice  received  by  the  libellants  on 
Monday  afternoon,  they  sent  men  and  teams  to  the  wharf  on  Tues- 
day morning,  and  by  one  o'clock  had  removed  thirty- five  bales, 
which  was  all  that  could  be  found  on  the  wharf  belonging  to  the 
libellanta.  On  Wednesday  morning,  the  same  men  and  teams  were 
again  sent  to  the  wharf,  but  only  one  bale  of  the  libellant's  cotton 
could  then  be  found,  and  the  person  in  charge  of  the  teams  was 
informed  by  the  mate  of  the  bark  that  no  cotton  had  been  discharged 
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■inea  one  o'clock,  tbo  previooa  day,  for  want  of  room  on  the  vharf, 
%nd  he  did  not  know  when  thej  should  recomnenee  discharging. 
So  that,  down  to  Thorsdaj,  there  was  do  want  of  diligence  on  the 
part  of  the  libellants,  in  acting  on  the  notice  giren  them,  and  being 
in  readiness  to  rcccite  all  that  was  in  readiness  to  be  deliTered. 

Sixtj-fire  of  their  bales  of  cotton  were  burned,  and  the  question 
\n,  whether  it  was  at  their  risk,  or  that  of  tho  bark,  at  the  time  of 
the  fire. 

The  bill  of  lading  in  this  case  imports  an  obligation  to  earrj  ftnd 
to  deliver  the  goods,  qualified  ontj  bj  tho  exception  of  danger  of 
the  seas.  Fire,  occurring  on  the  wharf,  after  the  goods  are  landed, 
is  not  within  the  exception*  Oliver  ts.  The  Mempki$  Ih$.  0$.  19 
How.  812 ;  Airey  rs.  Merrill,  2  Curtis-s  C.  C.  R.  8. 

8o  that,  for  the  purposes  of  this  case,  there  was  one  entire  and 
absolute  contract  to  carrjr  and  deliver ;  and  the  question  is  whether 
it  had  been  performed  when  the  goods  were  destroyed. 

Actual  delivery  can  be  made  by  a  carrier  only  to  the  consignee^ 
or  some  one  representing  him,  and  who  assents  to  and  does  receire 
the  goods.  But,  inasmuch  as  the  liability  of  the  carrier,  as  such, 
cannot  be  protracted  by  the  neglect  or  refusal  of  the  consignee  to 
receire  the  goods,  an  offer  to  deliver  them  at  suoh  a  time  and  place, 
and  in  such  a  manner,  as  is  required  by  the  contract,  accompanied 
by  a  present  ability  so  to  deliver  them,  is  so  far  equiralent  to  an 
actual  delivery,  that  it  terminates  the  liability  of  the  carrier,  as 
carrier,  though  a  duty  of  custody  and  care  may,  under  some  eirenm* 
stances,  then  arise. 

The  questions,  at  what  time  and  place,  and  in  what  manner,  tho 
delivery  may  be  offered,  and  how  the  offer  may  be  made,  depend 
on  the  usage  of  the  business  in  which  the  particular  transaction 
occurs.  Stated  generally,  it  may  be  said  to  be  the  usage  of  tho 
business  in  which  this  transaction  occurred,  for  the  fessel  to  be 
placed  at  some  suitable  wharf,  and  notice  given  to  the  consignees  of 
the  oargo,  of  the  place  where  the  vessel  lies,  and  that  the  cargo  ia 
about  to  be  discharged.  It  is  then  landed  and  made  ready  for  do- 
livery.  The  consignees,  after  receiving  such  notice,  are  expected 
to  take  notice  of  the  faot  that  their  consignments  am  made  ready 
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for  dcliTcrj ;  and  at  toon  ms  tbej  »re  lo,  ibej  are,  in  jovlgneiil  of 
law,  delirercdy  and  the  carrier*^  peealiar  liabilitj  u  ended. 

Sach  b  the  naage  in  point  of  fact,  and  like  nanj  otber  ^tled 
wages  of  commerce,  it  is  recogniicd  bj  tbe  law,  and  baa  become  a 
rale  wbicb  courts  of  justice  take  notice  of  and  enforce.  But  this 
rale  has  ie%'eral  important  qualifications.  In  tbe  first  place,  it  is 
necessary  tbat  the  notice  to  tbe  consignee  should  be  a  reasonable 
notice.  Bj  which  I  understand  tbat  it  must  not  so  long  preccile 
the  readiness  to  ddirer,  as  to  impose  on  the  consignee  an  unusual 
and  unnecessary  burden  of  keeping  in  readiness  to  recoire  ami 
transport  his  goods ;  nor,  on  the  other  band,  tbat  it  should  fail  to 
allow  tbe  consignee  ressonablj  suflicient  time  to  make  vsual  and 
necessary  preparations  to  receire  and  transport  them.  In  tbe  next 
place,  tbe  goods  must  not  only  be  placed  on  tbe  wharf — tliey  must 
be  made  ready  for  delivery. 

The  mere  discbarge  of  a  cargo  is  not  equivalent  to  a  delivery  of 

tbe  cargo.     On  tbe  contrary,  important  rights  and  interests,  both 

of  tbe  ship-owner  and  the  consignees  of  the  cargo,  depend  upon  the 

preservation  of  tbe  distinction  between  unlading  and  delivery. 

This  is  well  illustrated  by  the  case  of  Certain  Lojf$  0/  Mahogant/^ 

reported  in  2  Sumner,  689.     In  tbat  case,  the  esrgo  was  libelled 

for  freight  due  under  a  charter-party,  which  made  the  freight  paya* 

ble  '*  in  five  days  after  the  brig's  return  to  and  dieehargt  in  Boston." 

It  was  insisted  that  this  displaced  the  lien ;  because  it  showed  that 

»  credit  was  to  be  given  after  the  cargo  should  be  delivered.    Mr. 

Justice  Story  held  otherwise.     He  considered  that  not  only  were  dis* 

charge  and  delivery  distinct  from  each  otber,  but  that  the  consignee 

had  a  right  to  have  bis  goods  landed,  and  so  pisced  tbat  he  could  ascer* 

t*in  their  condition  before  he  made  himself  liable  for  the  freight ;  and 

that  tbe  master  bad  the  right  to  unlivcr  the  cargo,  and  still  retain 

it  in  his  own  possession,  until  the  freight  Bhould  bo  paid.     Such  is 

the  maritime  law  of  England  and  France,  as  well  as  of  this  country. 

See  also  Ottrander  vs.  Brown^  15  Johns.  89 ;  where  it  is  expressly 

laid  down  that  landing  on  a  wliarf  is  not  delivery. 

If  we  consider  the  grounds  upon  which  the  law  terminates  tbe 
liability  of  the  carrier  without  an  actual  delivery,  it  will  be  apparent 


508  MARUFACTVIIKO  GOMPAHT  vi.  BABK  TANOIEB. 

that  mere  nnliYerj  b  not  sufficient  Those  grounds  are,  readiness 
to  deliver,  accompanied  bj  such  an  offer  to  delifor  as  the  consignee 
is  bound  to  act  upon.  If  the  carrier  is  not  readj  to  ddtTer,  it  is  of 
no  importance  from  what  canse  such  want  of  readiness  proceeds. 
Whether  it  be  because  the  goods  are  still  in  the  ressel,  or  because 
thej  are  w^  mixed  with  others  on  the  wharf  that  they  are  not  accessi- 
ble, or  because  the  master  intends  to  insist  on  his  lien  for  freight, 
or  for  an  aferage  bond,  b  immaterial. 

If  he  is  not  read/  to  deliver,  the  law  does  not  deem  the  delirerj 
made,  and  he  must  be  ready  to  deliver  at  such  a  time  as  the  con- 
signee is  bound  to  receive  his  goods.  The  law  does  not  allow  the 
carrier's  liabtlitj  to  be  protracted  by  the  neglect  or  refusal  of  the 
consignee  to  receive  his  goods.  But  until  there  is  some  neglect,  the 
principle  does  not  apply.  All  will  agree  that  if  the  master  be  Iready 
to  deliver  on  Sunday,  or  in  the  night  time,  such  readiness  cannot 
avail ;  for  there  b  no  duty  inoumbcnt  on  the  consignee  to  receive 
goods  at  each  times,  and  oonseqoently  no  neglect  on  his  part. 

Thene  principles,  when  applied  to  the  facts  shown  in  evidence^ 
are  sufficient  to  determine  this  ease. 

The  sixty-five  bales  of  cotton  belonging  io  the  libcllants,  which  * 
were  destroyed,  were  made  ready  for  delivery  on  Thursday,  the 
tenth  of  A  pril.  That  was  the  day  of  the  annual  Fast.  The  evidence 
is  decisive  tliat  it  was  not  usual  for  consignees  to  receive  goods  on 
that  day.  A  large  number  of  merchants,  custom-house  officers, 
wharfingers,  and  port-wardens,  have  been  examined ;  their  testimony 
covers  a  period  of  more  than  twenty  years,  and  embraces  an  ample 
amount  of  knowledge  of  the  business  in  which  thb  transaction 
occurred*  And  it  clearly  shows  that  the  annual  Fast,  during  the 
entire  period,  has  been  a  dsy  when  merchants  do  not  receive  consign* 
ments  of  goods* 

It  b  also  proved  tltat  in  frequent  instances,  when  the  discharge 
of  a  vessel  has  been  left  incomplete,  it  has  been  oompleted  on  the 
Fast-day ;  though  thb  practice  seems  to  be  limited  to  goods  not 
perishable ;  and  the  reason  assigned  for  not  landing  perishable  goods 
on  that  day  is,  that  consignees  do  not  take  away  their  goods  on  that 
day. 
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There  b  do  inconftifteDCj  in  these  eonrfes  of  basinets,  nor  any 
conflict  of  rights  growing  out  of  them.  The  time  when  the  esrgo 
is  discharged  is  at  the  wiU  of  the  master.  He  majr  unlade  it  and 
make  it  ready  for  delirerj  on  the  Fourth  of  July,  or  in  the  night- 
time, if  he  chooses  so  to  dOb  And  he  may  unlade  it  without -notice 
to  the  consignee.  But  such  an  unlading  and  preparation  to  delirer, 
are  not  equiralent  to  a  delirery,  because  there  is  not  such  reasonable 
opportunity  for  the  consignee  to  receive  his  goods,  and  such  negicet 
of  that  opportunity,  as  the  law  puts  in  place  of  an  actual  deli? ery* 

The  practice  to  complete  the  discharge  of  f  essels  on  the  Fast-dayi 
may  satisfactorily  show  that  it  is  a  reasonable  and  proper  act  It 
may  justify  the  master  as  between  him  and  the  owners  of  the  ressel. 
And  so,  many  emergencies  might  justify  him  in  discharging  in  the 
Bight-time,  or  eren  on  Sunday.  In  the  absence  of  all  other  eridcnce, 
proof  of  a  usage  to  complete  discharge  on  the  Fast-day,  might  also 
be  suflicient  to  show  that  it  was  a  usual  and  reasonable  time  to  make 
delirery ;  because  the  reception  of  goods  usually  takes  place  on  the 
day  when  they  are  discharged.  But  the  proof  is  direct  and  clear 
that  the  Fast-day  b  not  a  usual  time  for  the  delirery  of  the  goods. 

Taking  the  entire  eridence  into  tiew,  it  comes  to  thb :  The 
master,  may,  if  he  please,  dbcharge  on  the  Fast-day;  but  he  does 
so  with  the  knowledge  that  there  will  be  no  delirery  of  them  till  the 
next  dsy ;  because  a  discharge  and  readiness  to  dclirer  are  not  a 
delirery,  and  do  not  become  so,  until  some  usual  time  arrites  for 
the  consignee  to  attend  for  the  purpose  of  receiring  hb  goods. 

It  was  strongly  nrged  that  the  obserranco  of  the  Fast-day  b 
purely  Toluntary ;  that  there  b  no  legal  obligation  to  obserre  it ; 
and  that  to  deprire  the  master  of  the  power  to  offer  a  delivery  on 
that  day,  would  compel  him  to  obserre  the  day,  and  thus  trench  on 
hb  legal  right  to  work  on  that  day,  if  ho  choose  to  do  so.  But  the 
same  argument  would  apply  to  the  Fourth  of  July,  which  I  beliere 
b  unirersally  kept  as  a  holiday.  And  the  answer  to  it  in  that  case, 
as  well  as  in  the  ease  at  bar  would  be,  that  all  who  engage  in  a 
particular  business  must  conform  to  the  reasonable  and  lawful  usages 
of  that  business;  that  what  b  usual  in  respect  to  times  and  plaoee 
and  modes  of  doing  business,  in  the  absence  of  any  rule  of  law  to 
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the  contrary,  becomes  a  rule  which  all  concerned  are  anderatood  to 
aaaent  to  when  tbej  engage  in  that  baainesi ;  and  that,  for  a  master 
to  insist  that  a  consignee  shoald  not  obser? e  a  particular  day,  asoallj 
observed  by  consignees,  would  deprire  the  consignee  of  a  right  of 
choice,  seeared  to  him  by  the  usage,  and  by  the  implied  consent  of 
the  master  himself. 

Afler  the  fallest  consideration,  I  am  of  opinion  th&l  these  goods 
were  destroyed  before  the  time  had  arriyed  for  the  consignee  to 
receiTe  them ;  that  consequently  there  was  no  delirery  in  point  of 
law,  and  the  vessel  is  liable  for  their  vatne,  nnlees  relieved  by  the 
first  section  of  the  act  of  Congress,  of  March  8rd,  1851, 9  6ut  utrs  at 
Large,  68d. 

This  section  is  copied  from  the  second  section  of  the  Act  of  26 
Geo.  8,  0.  86,  which  received  a  Jodicial  interpretation  by  the  Court 
of  Queen's  Bench,  in  Mortwood  vs.  PoUok^  18  Eng.  Law  k  £q. 
841.  It  was  there  held  that  the  Ac(  did  not  extend  to  the  ease  of 
a  fire  occurring  on  board  a  lighter,  in  which  cotton  was  being  eon- 
veyed  from  the  vessel  to  the  shore.  This  decision  is  in  conformity 
with  the  language  of  the  act,  which  limits  its  operation  to  fire  hap- 
pening to  or  on  board  of  the  vessel.  Without  a  departure  from  the 
plain  meaning  of  the  words  of  the  act,  I  cannot  extend  it  to  •  fire 
happening  on  shore.  • 

The  result  is,  that  the  decree  of  the  District  Court  must  be  reversed, 
and  a  decree  entered  in  favor  of  the  libellants  for  the  value  of  the 
cotton^  and  costs* 
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Ih  th4  UniUd  Siate$  Dittrwt  Courts  Southern  Dittrtei  of  New 

Yorkf  December,  1857. 

JU8TI  POX  A2fO  OTDBIIS  t$,  THE  PROCEEDS  OF  THE  BRIO  ARBU8TCI.1 

Wberr,  in  the  AdminUj,  two  elalms  are  made  apoo  the  fund  in  the  registry  of  the 
eourt,  one  arising  from  a  mortgage  given  at  a  roreipi  port,  and  entered  upon  the 
vevvei's  regirter,  for  outfit  and  supplies  for  the  rojage,  and  tbe  otlior  npon  a  bill 
•f  lading  eseented  bj  tbe  master  for  the  Toy  age,  for  speeie  receired  on  board  and 
BPTer  delivered ;  AcM,  tbat  tbf  latter  bas  prioritj  over  tbe  former  la  tbo  distri- 
bntion  of  tbe  fand. 

The  brig  Arbastci  haTing  been  libelled  for  leamen's  wages,  and 
for  a  bottomry  bond,  and  baring  been  sold  by  process  of  the  court, 
and  those  claims  satisfied,  there  remained  remnants  and  surplus  in 
the  registry  of  the  court.  Two  classes  of  petitioners  contested  their 
priority  of  right  to  the  fund,  the  demands  of  each  exceeding  its 
entire  amount.  Fairbanks  k  Co.  held  a  mortgsge,  executed  iir 
Nova  Scotia,  to  secure  a  debt  incurred  there  for  her  outfit  and  sup* 
plies  for  the  voyage,  notice  of  which  mortgnge  was  entered  on  her 
register.  The  libellants  held  a  bill  of  lading,  executed  by  the  mas- 
ter during  that  toyagCi  for  specie  shipped  on  board  and  never 
delivered. 

The  opinion  of  the  eourt  was  delivered  by 

Betts,  J. — ^That  the  claim  of  the  libellants  was  a  clear  maritime 
lien  upon  the  vessel.  Tbat  the  mortgagees  have  a  competent  legal 
authority  to  litigate  their  right  to  the  fund  representing  the  vessel, 
although  the  court  could  give  them  no  direct  remedy  against  the 
Tcssel  by  way  of  foreclosure  of  the  mortgage,  or  otherwise.  That 
the  libellants  having  a  lien  upon  the  vessel,  have  a  priority  over  the 
mortgagees.  That  the  principle  is  not  changed  by  the  fact  that  the 
foundation  of  the  mortgsge  was  a  debt  of  a  maritime  character, 
accruing  for  labor  and  materials  furnished  by  the  mertgsgees  to  the 
vessel.  They  could  claim  no  priority  over,  if,  indeed,  their  position 
was  as  advantageous  as  that  of  an  unsecured  material  man,  as  by 

*  W«  art  ladablad  to  Haat*i  llcrdbaaU'  Magaiiaa  for  tbb  tnw-^Eit.  Am,  Lew 
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tbetr  eontrtct  they  left  the  Tceeel  in  the  bends  of  the  moregegor, 
end  thnt  lieUe  to  eabecqoent  meritime  liene  resulting  from  her 
emplojRicnt  bj  him.  It  b  eleer  tb&t  if  the  teeeel  had  gone  into 
the  poeseesion  of  the  mortgigees  under  that  incvmbrenoe,  and  had 
mflerward  taken  on  board  the  shipment  in  question,  she  would  haro 
beon  Bubjeot  to  a  lien  for  iu  Tulne,  mnd  there  is  no  legal  reason 
shown  for  seeuring  them  a  prinlege  against  this  charge,  when  lear- 
ing  her  in  the  hands  of  the  mortgagor,  superior  to  what  the/  eouM 
daim  if  placed  in  the  hands  of  the  mortgagees. 
Decree  for  libellants. 


!##••  m 


NOTIOKS   OF   NEW    BOOKS. 

Tai  IfoirniLT  Law  RiPomTn.  Of  tb«  wflrt  work  ^.  XXL  Edii«4  bj  Jeiiii 
LowiiA  Md  SAHVifc  M.  QviTCT.  M«7,  1S68^  K«.  1 ;  bow  mtIm^  t«L  XL 
BmIobi  Crw^,  MUh«lt  4  €•.«  Mow  T«rkt  J«ki  S.  TMrbift. 

It  tlwt j8  gifes  ui  ploasuro  to  see  our  ooDtemporary  en  our  table.  We  are 
sure  that  some  good  thing  it  in  itoro  for  us,  tad  we  n«?er  road  the  pages 
of  the  Reporter  without  satitfietion  aad  profit.  The  May  number  eonmenees 
a  Tolume,  the  twontj-firat,  and  the  editorial  department  is  now  eomposed 
of  Memra.  Lowell  and  Quiney,  whose  names  guarantee  the  eharacter  of  the 
publication.  This  number  is  itself  highly  interesting;  the  Icadiag  artide 
diseuMos  an  intrieate  question  upon  ''  the  rights  of  riparian  ownen  lo  laud 
formed  bj  alluTion ;"  we  then  hare  some  maritime  eauaes  of  Talue  and 
importance ;  then  a  number  of  notes  of  decisions  of  the  Supreme  Oouii  of 
MaMtehusctts,  the  eouHa  of  New  York,  Federal  and  State,  the  Supreme 
Court  of  Maine,  and  the  usual  misoelbny,  end  book  notices.  We  hare 
had  some  eiperienee  in  the  matter  of  editing  a  legal  periodical,  and  know 
both  its  pleasures  and  ▼eiationa,  and  we  hare  more  than  onoe  admired  the 
akill  with  which  our  learned  eoatcmporary  managed  to  enjoy  the  one  and 
lessen  the  other,  and  we  doubt  not  that  increasing  pleasure  and  much  wide* 
spread  usefulnem  is  in  store  for  a  legal  publication  of  such  unebinuhe  but 
fwtl  worth.  We  commend  our  contemporary  to  our  numerous  readers, 
assuring  them  that  he  who  reads  the  Law  Regiiter  may  read  the  Reporter, 
and  he  who  reads  the  Reporter  may  read  the  Register— as  each  fills  its  own 
peculiar  sphere    and  be  fully  repaid  by  the  perusal  ef  both. 
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UCBXT  AMXaiCAH  DICI8I01IS. 
/« lie  Supreme  QmH  rf  Okh. . 

flkwse  ttf  Inia— D«l/  tf  Mipl«jcr  to  fenhk  itumabto  tad  il  ■icMatiy, 
bat  Ml  to  gMnatot  iu  nfldcs^,  Mr  wfct  j  of  Um  can  aad  aa«Ua«iyi^ 
Naiara  aai  iMiatd  af  Ika  taiplaj«tat— Datj  af  eoadaetor,  u  wpwfiwiy 
«8cat,  to  iaipael  cati.  MniHawi'  aa4  apparataa  'CaMpaay,  ai  bttwaia 
thwamlTM  aad  aaadaciar,  aai  UaUa  Un  aakaaim  dafiMto-^-Tha  wMe  \m 
irUdi  Iha  platalir  ihaaM  fCato  Iba  alkgatlaBt  of  li^ofj— Datj  af  fallwaf 
ataipaaj— WkM  cMJactor  aanaKa  ritk,  aad  waivta  ablifftliaa  af  aM^a^j-— 
Ulila  Miaari  E.  IL  at.  Stofaai,  90  OUa,  eamaaatod  aa  aa4  AaCtefaltkai— > 
Ojflalaa  fir  BAanar,  CJ.*  -.-^       •ftM 

i»  lit  Bupnam  Court  ef  AaitylaanMi. 

at.  €a»pbftt-  Steppaga  ia  teaaiilu    CoMtiacUfa  dallftiy  wiMa  iha 

afftadtlpaadtd— OpiaiaaparTMMrMii,  J.i  -Ml 

Hk  Tha  Dclavna  BaUroad  Catopaaj— KagNftMa— 4Jtt  af  U^wi^— 
Ortitiag  Ugkvaj  tt  gsada— Qaaaral  rata,  vktra  bath  partiaa  art  failtj  of 
MgHgMM,  M  laaatary  cm  ba  bad— Ordiaatj  aata— Da^  af  tratiltar  unm      < 
tof  raHwajr  uX  grada  whb  carapika^-OpMoa  per  WooBWABa,  J.,  •  666 

Vlaflir  an  Tba  Balairara  lat.  Caapaay— iMtaitaa— AbaadtaaMal  of  ftjaga— 
gaitoij  btad  Praablag  ap  oT  ta^ft— Port  af  rtpair-Oplaiaa  per  Um* 
uxut  C^.,         •  --       •       -       -       •*       •■       ••<^ 
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JULY,  18 -.8. 

ON  CONSTRUING  STATUTES  BY  EQUITY.' 

From  the  tine  of  Aristotle,  u  we  know  by  bis  writing!  jet 
extant,  and  probably  from  a  period  more  ancient,  down  almost  to 
this  moment,  it  has  been  the  ooncurring  opinion  of  all  philosophers 
and  lawyers  who  hare  delirercd  their  sentiments  npon  the  sabject, 
and  a  settled  doctrine  in  the  jurisprudence  of  erery  civilised  com* 
nunity,  that  ponitire  laws  or  IcgislatiTe  enactments  (except  such  as 
are  penal,  abont  which  there  has  been  some  contrariety,)  should  be 
«onttroed  by  equity :  The  meaning  of  which  is,  not  that  the  courts 
or  any  class  of  them,  in  dealing  with  any  such  law,  should  exercise, 
or  would  be  justified  in  asserting,  an  equitable  control  over  the 
known  intention  of  the  lawgiver ;  but  only  that,  in  the  process  of 
aseertaiiiini;  what  ts  his  intention,  the  spirit  rather  than  the  letter 
of  his  enietments  should  be  regarded.  Arist  Rhet.  lib.  1,  c  13 ; 
Ethic.  Nicom.  lib.  6,  e.  10 ;  Orot.  de  Jure  BelL  k  Pae.  lib.  2,  c  16, 
■ec  26 ;  e.  20,  sect.  27 ;  de  Aequitate,  sect  12 ;  de  Indulgentia, 
•ed  4  ;  Puffend.  de  Jnn  Nat  k  Gent  lib.  1,  c  6,  sect  17 ;  lib. 
6,  c  12,  sect  21 ;  de  Off!  Horn,  k  Civ.  lib.  l,c  2,  sect.  10;*£leat 
Jur.  Univ.  lib  1,  sect  22,  28 :  Tayl.  Elem.  Gin  Law,  8d  edit, 
pp.  90-98 ;  Ashe's  Epieikeia,  Introd.* 

■QMH«rtjr  Uw  jMffMl  ftr  April,  1868,  p^  180^168. 

•  It  b  a  oomaoB  •plaioa,  (Pl««d.  486-488.  aoU  to  Sf§tm  ti.  BiitUt  Bm.  Ahr, 
lit  Sutale,  1.  8 1  Wo«dd.  BjvL  Ytew,  toet  7,  pp.  IM-IM,  lit  tdlt)  MaatMaaaid 
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BlaekttoM  htm  let  tbM  Matter  im  »  dear  mwA  atrMig  Kghf ,  in  a 
pMMge  of  hit  CoBBMnUrMt,  whicb  it  repeated  bj  Tacfccr  wrla<iw, 
sad*  with  »o  iDiterial  ■heratioB,  by  Stepbea  uid  by  Storj*  Hit 
vorda  are :  **  It  n  laid  that  a  court  of  eqaity  detaraiDca  aeeordiDg 
to  tbe  spirit  of  the  rale«  a»d  »oi  according  to  the  atrictntM  of  the 
letter.  Bat  to  alto  doet  a  eoort  of  law.  Both«  fStr  ivatawco^  aro 
oqaalljr  boand^  aod  eqatUjr  profeat,  to  interpret  atatatet  aeeordiDg 
to  the  trae  iotent  of  the  kgitUtore.  In  general  lawa  all  catea  caa* 
not  be  foretcen,  or,  if  foreteen«  cannot  be  eipreiaad :  ooino  will  ante 
that  will  fall  within  the  meanings  thongh  not  within  the  words  oC 
the  legislator ;  and  othert,  which  Bktjr  fall  within  the  letterynMybo 
eontrarj  to  his  meaning,  though  not  eiprettljr  excepted.  Theae 
eatet,  thua  ont  of  the  letter,  are  often  taid  to  bo  within  the  eqnity 
of  an  act  of  parliament ;  and  to  catet  within  the  letter  are  fro- 
qaentl/  ont  of  the  eqnitj.  Hero,  bj  e^ni/jr,  we  mean  nothing  bat 
tiieaoand  interpretation  of  the  law ;"  noC-that  the  oonrts  of  eqnky 
(to  called)  are  more  tratted  or  more  obliged,  than  eonrts  of  law,  to 
give  affect  to  toch  an  interpretation.    **  JSaoh  ondoavoif  to  fix  and 


bjr  saflf  fTMl  ••<  TtMraM*  Mmtt,  lb«t  Ari«totl«,  to  lb«  WinMtrtiwi  BtUtib  •• 
wtll  M  \m  bto  Bh«lMi«,  apmk»  of  judlcUl  •^•Uj,  kMmm  to  Us  ikM  to  Iha  MWf, 
Md  applM  by  IbMi  to  tbtir  adatolstraaM  of  U«.  W«  itlrr  ifptiilftilly  to  ibat 
•ptoiot,  b«t  mmu  owitoa  ibal  w«  ep  ••!  MMar  to  H ;  fbr,  m  It  tMkm  w»,  wb^lbt 
M/t  to  ib«  int  MMdoM^  of  ib«M  vorkii  dctorlbM  •  Manl  virtoi^  wbtob  at  Mwta 
oovki  bir •  -fvcr  tnUnt^  lad  hj  vbkb  lla  pmmmot,  hmm  MMMtraitoM  of  Mtofgrf 
J«ilto«^«  JmUm  b«jro^  tb«  tow— grWMt  votoaurily  tMittbtof  wbtob,  if  b« 
d«miBd«4  ic,  «r  rttUtcd  •  4«mui4  f«r  It,  lb«  eovrta  wonld  mi4  MMt  mwdtato  to 
bto  tovtf «  Tbl«  rtmm k,  bow«v«r,  l«  of  no  mmmbI  to  Ibt  ttftttor  tt  prmalto  band, 
toMBtttb  M  tbtrttM  Mlil  m  dMbt  lb«l  lb«  mmm  MMbw,  tobto«<b«  v««t,ab«fft 
■Mrttoatd,  4oM»pMk«rib«ktod«r«qall7diMMMa  tolbbarttotoi  Mdlfb*  4H 
feoi,  ft  ttii^lMcal  ftMl^ftilj  tor  U  wmM  b«  dlMovtreM*  from  flbw  mwpm  ;  ■•  mi^  bt 
MM  to  tbit  toarMd  Ulrtdaeitoft  of  Asbt,  aad  to  tb«  articto  m  9^^  to  vbtob  w 
ntor  to  T«jlor*t  BImmbU  if  Ibt  CIvQ  Ltw.  Bui  tbt  rMMrk  tfttanQj  Mfgtito 
ft— tbw  of  ftMr*  ftPMc^MMftt  Ibfti  il  Ift  to  bt  tt(rtU«dl,  vt  thoaM  bft««  ft^f  tet 
ftftd  tbo  MftM  «n4  tor  dftftfttiftg  lbr«ft  tbtoft  ••  <il(irMit»  ftft  Ibft  tut  ywito  tr  mMr 
fiiMpft  of  ftqftlty  btrt  lotkftd,  ftad  tbftt  tcbfr,  wbkb  to  ^odwa  tlMfti^  to  f^gtoad 
ftftd  to  Aawtoft,  bftft  biaouft  m  mmtk  mnn  ftoMptoMM  (bfto  ftilbw,  mA  vbtob  to 
dlHtogfttobftdfrMftbftCb,  biMwpftfbftptlhftaftaywharftfttoi^to  tbt  Int 
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adopt  tbe  trae  tenss  of  tlio  law  in  qoeatioa ;  meither  can  cnlargt^ 
diminisb,  or  alter  that  a«nae  in  n  tingle  tittle.*'  8  Black.  Com* 
480-1 ;  Tack.  Comm.  B.  8«  ck.  21,  p.  888,  e<lit.  1887 ;  4  Stepk. 
Cooi.  2-8;  Stor.  Eq.  Jnria.  aecL  16.  See,  alao,  1  WeedUL  SjtI. 
View,  leet.  7,  pp.  192-190,  lu  edit 

**  In  thb  aettae,  eqnitj,"  aaja  Storj,  (Equitg  Jnria.  aeet.  7|) 
**inaat  kave  a  place  in  erery  rational  ajtten  of  jttriapm<lence.|* 
Yet  ita  ejection  ont  of  oer  own  kaa  been  attempted* 

Thia  attenpt  ia  made  bj  Mr.  Sedgwick,  in  kia  copions,  elaberatCi 
and  learned  treatiae  On  tks  Inieryretmtiom  mmd  AppUc€Utm  •f  SUh 
tutmy  mnd  (MmtiiiuiitfuU  Lmw^  wkick  appeared  dnring  tke  lasl 
yenr*  lie,  as  we  nnderatand  kim,  diatribntea  qwnd  Aee  all  atatntes 
into  two  principal  clasaea ;  one  eonsiatiog  of  tkoae,  in  wkick  tke 
l*nga*gc  ia  clear  and  plain  to  anch  a  de;crae  tkat  no  two  eompeteni 
jndgea  of  mere  language  eonld  differ  abont  ita  meaning ;  tke  otker 
of  theee,  in  wkick  tke  language  ia  obtcnre  or  nmbigaons :  and  tkia 
latter  daaa  ke  anbdiridea  into,  firat,  tkote  in  wkick,  by  tke  kelp  of 
wknt  ke  calla  legitimate  aida,  ennmerated  in  kb  aixtk  ckaptcTi  a 
determinate  meaning  b  capable  of  being  afiied  to  tke  worda  naed ; 
and  aecondly,  tkoee  in  wkick  no  anck  meaning  can  be,  tkrocgk  nny 
anck  kelp,  wronght  ont  In  cases  falling  wiikin  tke  latter  of  tkese 
snbdiTbions,  (pp.  259,  264,  291,  298-294,  811-812,  870^880,)  he 
naeribea  to  tke  judicbrj  a  9Utf«i«]egii»latire  power,  to  make  a  ndo 
wkere  aome  mle  most  be  applied,  and  tke  legislators  ksve*  in  tkeir 
attempt  at  framing  one,  failed ;  in  all  otker  easea  of  tkb  clas% 
(pp.  280,  285,  258,  294,)  ke  regards  the  conrU  aa  properly  fnlfiU* 
ing  the  office  of  interpreters  and  expositors  of  tke  law:  bnt  in 
eaaet  of  tke  first  clasa,  (pp.  281-282, 285, 295-296, 80^-810, 879,) 
ke  eonsidera  tkat  alwaja,  (at  least  in  modem  times,  and  in  Ams* 
rica,  more  especiall/,')  wkere  tkej  kare  applied  tke  doctrine  of 
eqniuble  eonatmction,  so  aa  to  go  one  tittle  beyond,  or  to  stop  ens 
tittle  abort,  of  tke  exact  letter  of  the  statute,  they  kare  been 
nsurpeft  of  power  tkat  did  not  of  right  belong  to  them* 

With  regard  to  thb  last  point,  which  alone  we  propose  at  thb 
time  to  consider,  we  difliBr  widely  from.  Mr*  Sedgwbk ;  aa  te  the 
ground  of  hb  doctrine^  utterly ;  perhaps,  as  to  the  reoiiUs  of  it,  not 
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UU  c«el&.  H«  himself  eonfeiaet,  that  herein  he  stands  opposed  to» 
not  odI/  the  whole  ho<]/  of  the  Civil  Law  and  civil iansy  the  best 
writers,  if  not  all  writers^  on  general  jurisprodence,  and  the  whole 
bod/  of  the  earl/  and  medinval  Common  Law. and  writers  upon  it, 
hot  also  nnmefoos  verj  modern  deoisions  of  the  eonrts  on  both 
sides  of  the  Atlantic.  Of  these  he  cites  manj,  and  declares  that 
the  number  might  easilj  be  increased ;  but  he  prononnoes  them  all 
unsound.  Pp.  290-806.  In  contending  with  one  who  takes  sach 
ground,  it  seems  to  be  to  no  purpose  to  displaj  the  Test  multitude  ^ 
of  decisions  which  have  been  made  expressly  centre r/  to  his  doo- 
trine  before  the  time  of  its  being  promulgated|-*his  book  is  so  verj 
recent  that  probablj  none  can  be  found  since,^jret  we  cannot 
refrain  from  pointing  attention  to  the  Tolumc  of  Ashe,  entitled 
EpuiM^  published  in  1609;  in  which  mere  references  to  those 
passages  in  the  few  English  law-books  then  extant,  which  contain 
authorities  eatablishing  the  construction  of  particular  statutes  bj 
equity,  till  two  hundred  and  6ftcen  numbered  Uavet^  or  four  hun- 
dred and  thirty  pages,^ttstaining  almost  to  the  letter  the  state- 
ments of  Plowden,  in  his  note  appended  to  the  report  oiEjfMton,  ts. 
Sludd^  (Plowd.  466-467,)  that  "  the  sages  of  our  law,  who  have 
had  the  exposition  of  our  acts  of  parliament,  hare  in  casea  oAnesC 
infinite  restrained  the  generality  of  the  letter  of  the  law  by  equity, 
which  seems  to  be  a  necessary  ingredient  in  the  exposition  of  all 
laws,*'  and  that  **  there  are  an  imfiniit  number  of  cases  in  our  law, 
which  are  in  equal  degree  with  others  prorided  for  by  statntea,  and 
are  taken  by  equity  within  the  meaning  of  those  statutes.'*  *  It  is 
npon  principle,  against  all  such  authority,  that  the  standard  of 
revolt  is  now  reared ;  and  upon  prineipU  we  will  discuss  the  new 
doctrine,  in  favor  of  which  it  is  thus  endoarorod  to  displace  the  oUL 

■  Aih«,  in  hb  lalrodnelloa.  ib«1cm  t1i«  tMi*  dlvisloa  9t  tqvity,  giviag  wraral 
deSBiiloot  •rMob  9i  tb«  two  kindf  {  and  la  M.  17U-WA,  h»  Mlltela  rvfcrwoMto 
•iiimplva  of  tba  rwtnlalBf  klod,  vadtr  tli«  baadlag  t  *JSfwkl«  imtmuUtr  U  JMttr. 
Om  tl  im  fwux  §tmhilmh  gmtrmlUf  imptttU  mrrm  nttrmmiptr  tmainutiUm  faSt  p&r 
«f«irMi,  «<  ap99iUam  fmU  cur  wmim  aMMM/«f  la  UUr  H  Im  pmnit  MtiwM.*  Hit  u- 
MiplM  of  MlMvlaf  t^idl/  art  •▼••  math  BNca  aam«roa%  aad  m*  ■ttfcodlcianj 
dlnribiUad  aadw  aa  iMa  Una  tig htaaa  diAnat  h«ada 
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As  introduetorj  to  ittch  diseossion,  it  seems  expedient  to  present 
•  more  complete  enalTsis  snd  exposition,  than  has  jet  been  offered, 
of  the  Utter.  The  kind  of  equitj,  then,  nhicb  we  are  considering, 
IS  eonTersant  about  determining  nhst  eases  come  within  the  opera- 
tion of  a  partieular  statnte,  and  what  is  its  operation  in  them  ;  and  • 
it  either  enlarges  beyond  the  letter,  or  restrains  within  limits  lest 
extend  re  than  it,  the  scope  of  the  statute,  or  its  operation,  or  both. 
Thus,  it  maj  not  be  possible,  in  point  of  grammatical  construction, 
to  make  the  words  of  •  stntute.  extend  so  far  as  to  comprehend 
certain  esses,  or  to  produce  a  certain  eiTcct  to  the  eases  they  do 
comprehend ;  yet  it  may  seem,  that  such  cases  outside  of  the  letter 
ought  to  hare  the  same  rule  applied  to  them«  as  is  applied  to  eases 
that  are  within  it,  and  also  that  such  effect  is  necessary  for  accom* 
plishing  the  design  of  the  legislature :  Or,  it  may  be  tbat  the  Ian* 
guage  is  so  general  as  to  comprehend  n  Tsriety  of  ea^  materially 
distinguishable  in  their  eircumstsnces,  perhaps  even  contrasted,  'or 
to  produce  an  fffect  beyond  what  the  design  of  the  legislature  calls 
for ;  and  then  it  may  seem,  that  some  of  the  eases  so  comprehended 
ought  not  to  be  within  the  operation  of  the  statute  at  all ;  or  that 
its  operation  ought  to  be  less  extensire  than  the  full  latitude  of  its 
words.  Now,  between  that  equity  which,  on  the  one  hand,  en- 
larges the  range  of  the  statute  or  its  efficacy  within  its  true  range, 
and  that  which,  on  the  other,  restricts  either,  there  is  this  obserr- 
able  differenee:  All  men,  knowing  what  it  is  they  do  contemplate, 
are  apt  to  use  words  which  are  large  enough  to  embrace  it ;  but  all 
men,  being  unconscious  necessarily  of  what  they  4p  ^^^  contem* 
plate,  are  liable  to  employ  general  words  that  (literally  taken)  haTe 
a  sense  more  comprehensire  than  b  suited  to  their  present  design. 
Ilence,  to  say  that  a  law  does  mean  something  not  expressed  in  it^ 
IS  a  stronger  measure  than  to  say  that  its  general  phrsseology  com- 
prehends not  only  all  which  it  was  intended  to  mean,  but  alio 
something  not  thought  of  or  d€  faeU  contemplated  in  making  it. 
In  other  words,  it  is  less  natural  to  suppose  that  the  legislator  has 
left  out  some  ease,  which  was  in  his  contemplation,  and  for  which 
he  did  intend  to  proride,  or  has  omitted  some  part  of  the  proTisioa 
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h$  UA  ••ditetod,  and  did  dctiga  naking ;  tkM  tkat,  fra«  aa  m- 
MvtioM  or  vBakinibl  vaa  of  geooral  langaagt,  he  kao  kcMcd  is 
tko  loiter,  eaaeo  whiek  Bovtr  were  m  kia  ooBtcaiplatm,  or  koa 
givoa  to  tko  proTiaUm  ko  dctignod  naking  an  anplitado  kcjo»4 
vkai  ho  oTor  mtondod.  MtHruinmff  oqoitj,  tkoroforo,  ia  oalj  a 
oandid  interprototioa  of  tho  lawgiver'a  langoago ;  aad  nerelj  aa ja, 
thai  hia  worda  ahall  oporato  ao  far  aad  no  farthofy  heeaaao  ha  did 
BOl  Moaa  all  thoj  aro  oapablo  of  ozprcoaing,  dixit  $ed  «oa  aaftitV. 
XnUnrging  cqaitj,  oa  tko  otker  hand,  lioo  opoa  to  tho  objcdioa, 
al  loaal  plaaaibto,  that  praaaiaablj  tho  legialator  did  not  BMaa 
■Mro  than  ho  haa  aaid,  and  at  any  rate,  if  ho  aioaat  BMre,  ho  haa 
■ot  aaid  it,  aafatK  9fd  ntm  dixit;  vhereaa  atatate  law  maat  eoaaiot 
of  both  tho  intention  and  tho  exprcaaioa*  And  thaa  it,  at  Icaaty 
mtj  be  aaid,  that  while  reatraiaiog  eqnitj  ia  proper,  heeaaao  it 
■orelj  noatraliaea  the  espraaaioa  where  the  iateatioa  ia  ahaeat, 
enlarging  cqaitj  eaa  be  nothing  eke  thaa  jndieia]  legialalioiH  b^ 
oavae  it  enforeea  aa  law  that  whiehlacka  tho  toqaiaate  e«praaoiaa» 
if  (even)  tho  intentioa  be  not  alao  wianting. 

Plowden,  in  hia  note  before  Mentioned,  after  dividing  eqnitj  into 
two  kinda,  and  giving  a  definition  aad  noBMroaa  ezamplca  of  tko 
reatraining  aort,  aaya  **tho  other  kind  of  eqaitj  differa  mach  from 
tko  fonoer,  and  ia,  m  a  iMnner,  of  a  qaite  tmUrmry  effeot;"  aad 
thea  ho  definca  aad  eiemplifiea  oalargiog  cqaitj,  ia  each  Maaaar  aa 
to  ahow  that  **oaaea  which  aro  ia  oqaal  degree  with  othera  provided 
for  bj  atatntea,  are  taken  bj  oqnitjr  withia  tho  BMaaiag  of  thoea 
stotatea."  We  believe  that  thia  ia  the  view  whioh  has  beeft 
rail/,  perhapa  aaiveraallj,  takea  of  aoek  oaaea,  oonfonnabl/ 
tko  tfaeeateliiai,  that  **a  thing  which  ia  within  tho  iateatioa  af  the 
makera  of  a  atatate,  ia  aa  aineh  within  tho  atatate  aa  if  it  were  within 
the  letter/'  Baa.  Abr.  tit.  Stetnte,  I,  5 ;  Dwarr.  Stat  691»  let  ad. ; 
16  Miaaoari  Rep.  619,  Riidiok  va.  TTa/aA*  It  aeeau,  however,  to 
be  of  little  praotical  importenoe,  whether  in  theae  oaaea  the  atatate 
operatea  direetlj,  or  bj  aaalogj,  ia  like  aaaaor  aa  eoarta  af  eqait/, 
wkea  not  boaad  hj  ateutea  of  limitataoa,  have  aovertheleai  ^PplM 
thaal  where  tho  eiroaaotaaoea  were  each  h  that  thi;/  woald  hara 
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Imcb  applicable  Hi  s  eo«rt  of  law.  Biiiee,  cither  %rt  j,  the  acme  and 
ia  acconpliabcd,  aod  that  naUral  love  of  jaatiec  in  tba  bo^aa  heart, 
ia  aatiaficdy  which  ao  Tiridlj  rcaponda  to  the  appeal,  **9^i€9i.m§qui- 
toM^  qtue  par^uM  in  eeiiait  parU  Jura  de$id4r9tf'*  (Cie.  Top.  aeeC 
4;-*Draet.  lib.  1,  e.  4,  acct  6,  fol.  8  o;  Co.  Litt.  246,)  and  to  the 
■M>re  hoiaelj  law  maiio,  uhi  tadem  ratio  ihi  idtmJuM, 

Theae  conaiderationa  do  aot  applj  to  the  other  apeeiea  of  eolarg- 
iag  e<|aitj,  relatiro  to  the  operatioii  of  a  atatvte  ia  eaaea  that  oome 
within  it.  That  apecies,  indeed,  we  feel  (perhapa  aa  »och  aa  half,) 
inHined  to  anrrender  to  the  eondemnaiion  of  Mr  Sedgwick— not, 
bowerer,  npon  his  groand,  bat  npon  the  ground  which  wo  hoTO  indi- 
cated before ;  and  therefore  it  ia  with  refereneo  only  to  raatralning 
eqnitj,  that  from  thia  point  the  diaenaiioa  will  bo  carried  on.  Thia 
wo  cannot  giro  np  to  him. 

He  eondenna  and  rejeeta  promisenonalj  oil  the  kinda  and  apecief 
we  have  been  taking  paina  to  diatingniah,  at  leaat  whererer  the  Ian* 
gnage  of  a  atatnte  ia  plain,  npon  the  broad  gronnd  that  the  conrta 
can  in  no  caao  depart  from  what  ia  $o  written;  becanae  (aa  ivo 
waderatand  hia  reasoning)  the  prineiplea  df  ciril  freedom,  aa  now 
underatood  in  England  and  here,  and  the  very  terma  of  our  fnnda* 
nental  lawa  in  moat  or  all  of  the  Statea  of  thia  Union,  reqaire  thai 
the  ]cgi»Utire  and  judicial  departmenta  of  gorerameat  ahall  be  dia- 
linct,  and  that  neither  of  them  ahall  cierciao  the  funotiona  of  the 
otber.  Bnt  it  aeema  difficnit,  and  to  va  ia  Impoaaible,  to  eonceiro 
how  the  conrta  can  bo  more  gtiiltj  of  nanrping  power  thai  doea  not 
belong  to  them,  or  how  thej  can  ho  properly  aaid  to  contain  them- 
aelrea  within  their  own  province  leai,  when  they  diligently  aeek,  and 
laitbfally  (to  the  beat  of  their  judgment)  execute,  the  lawmakera* 
intention,  in  cases  which,  according  to  that  diatribntion  of  atntutea 
wo  have  heretofore  aacrtbecl  to  Mr.  Sedgwick,  fall  within  the  firal 
oUaa,  than  whoa  they  do  the  like  in  easea  that  fall  within  either 
anbdiviaipn  of  the  aecond.  On  the  contrary,  we  hold  with  Black- 
atone,  Tucker,  Stephen,  Story,  that  in  ^U  cases  it  ia  the  duty  of  a 
judge  **  to  ondearor  to  fix  and  adopt  the  trwe  eanae  of  the  law  ia 
^naatioa,  not  enlarging,  diminiahing  or  altering  thai  huh  la  a  ainglo 
tiula;'*  nod  with  Puffeodorf;  (do  Jam  Nal.  *  Goal.  lib.  1,  a.  ^ 
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wei.  17,)  Taylor,  (Elem.  Cir.  Law,  8d  edit,  p.  07,)  and  a  boBt  ba- 
aidea,  that  thia  aqvitj  ia  not  of  graee,  bat  of  rigbt,  not  of  faror,  bat 
of  joatica,  and  that  the  jodga  who  followa  the  letter,  when  he  ongbt 
to  decide  aeoording  to  the  apirit,  doea  not  leaa  vioiate  the  law  thin 
he  who  aeta  himaelf  abore  it,  and  diatingoiahea  where  that,  rightljr 
nnderatood,  haa  not  diatingviahed.  Indeed,  Mr.  Sedgwick  himaelf 
repeate<11jr  (pp.  829,  281,  232, 285,  259,  291,  294,  295,  &o.,  &e.,) 
lajra  it  down,  that  2n  eonatming  a  atatvte  the  object  to  be  aonght  ia 
tlie  intention  of  the  legialatore ;  and  therefore  the  eontroveraj  be- 
tween na  aeema  to  be  narrowed  to  the  qaeation,  whether  that  inten- 
tion can  be  leaa  extenai?e  than  the  langua^  of  the  atatnte,  where 
the  language  ia  plain— or,  to  pat  it  in  the  form  meet  favorable  to 
him,  whether  it  can  be  aufficientl/  known  to  be  ao.  He  maintaina 
the  negatiTo,  (pp.  806-807,)  we  the  aiErmatiTO. 

On  an  iiane  like  thia  the  appeal  moat  be  to  common  aenae ;  and 
therefore,  withont  calling  anj  of  the  mnltitndinoua  witncaaea  in  our 
faTor,  aa  all  thoae  are  who  have  made  the  deoiaiona  of  th'a  kind 
reprobated  bj  Mr.  Sedgwick,  or  bare  maintained  a  aiokilnr  doctrine, 
we  bring  the  matter  at  once  to  that  atandard*  A  atatute  ordaina, 
that  if  a  priaoner  oon6ned  npon  a  charge  of  fdonj  break  priaoo, 
that  ahall  make  him  a  felon ;  a  priaon  takea  fire,  and  anch  a  priaoner 
breaka  it  to  aave  hia  life,  (riowd«  18,  arg.  in  Benigir  va.  Fog^uia  ; 
another  atatnto  ordaina,  that  whoever  ahall  do  a  cerUin  act,  ahall 
be  a  felon  and  auffer  death ;  a  madman,  or  an  infant  not  jet  d$ii 
capax^  doea  the  act,  (Plowd.  405,^  noU  to  JPjrifefi  va.  Siudd;) — ^in 
thete  caaea  ia  the  priaoner,  the  madman,  or  the  infant,  a  felon  within 
the  meaning  of  the  reapectivo  atatntea  ?  We  anppoae  that  there 
can  be  bat  one  anawer.  Dao.  Abr.  tit  Statute,  I.  6.  And  if  in 
theae  extreme  casea  the  iaaue  moat  be  decided  in  onr  favor,  that  set* 
tlea  the  principle.  In  other  caaea  it  maj  be  more  dabiooa,  whether 
the  legislature  Kmv$  meant  all,  or  lew  than  all,  that  ia  laid,  but  the 
poaaibilitj  that  the/  nuijf  have  uaed  worda  capable  of  meaning  more 
than  the/  meant,  and  that  thia  mojf  be  aatiafactorily  ahown,  cannott 
after  the  preceding  inatancea,  be  aaocesafullj  negated. 

We  think  that  on  thia  point  Mr.  Sedgwick  ia  in  error,  and  that 
tho  aoarce  of  hia  error  mtj  be  detected  b/  aieana  of  trhal  be  laja 
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down  in  p.  230  of  his  Tolame.  IIo  tbere  Mjrs,  that  in  diseWging 
the  datj  of  oonstrning  ■  §Utttte,  **  the  Brat  thing  if  to  hore  a' clear 
iden  of  the  object  in  Tiew.  What  if  donbtfal  T  The  ansver  tn» 
dently  if,  the  intent  of  the  legislature  who  paased  the  act.  What 
did  the  legislature  in  fact  intend  T  The  doubt  does  not  refer  to  the 
policy  of  the  act ;  for  with  that,  aa  we  hare  fcen,  the  judges  hare 
nothing  to  do.  Thej  are  judges,  and  not  law-makcrs.  Nor  does 
the  doubt  regard  the  me/ire  of  the  legislator,  for  orer  that  the 
judges  have  no  right  of  control."  And  from  thus  eompclUng  them 
to  ignore  all  that  goes  to  make  up  the  spirit  of  the  statute,  it  fol- 
lows neoessariljr  that  he  must  confine  them  to  the  mere  letter  of  the 
law,  whercTer  that  can  afford  an/  certain  rule  of  decision. 

Now.  we  agree  with  him,  that  in  one  sense  the  juilgcs  have  nothing 
to  do  with  the  polic/  of  the  act.  Thej  are  (ordinariljr)  not  to  judge 
the  law,  but  to  judge  bj  it ;  "  nen  de  Ugihu$  Judicare^  $ed  Sfcu it* 
dum  ip$a9"  in  the  words  of  the  quotation  from  St.  Augustine,  with 
which  (p.  228,  n.,)  Mr.  Sedgwick  favors  us.  Thej  are,  accord- 
inglj,  not  to  saj  that  the  policy  of  the  statute  is  good,  and  there- 
fore the/  will  enlarge  its  operation ;  or  bad,  and  therefore  the/  will 
narrow  it ;  agreeabl/  to  the  opinions  which  in  another  place  (p. 
808,)  he  has  collected.  And  for  precisely  the  same  reason  they 
cannot  control  the  motive.  But  it  is  the  business  of  every  expeai-- 
tor  of  n  statute  to  ascertain  what  in  point  of  fact  is  the  policy,  what 
the  motive ;  in  order  that  the  construction  which  he  shall  adopt 
may  be  neither  repugnant  to,  nor  discrepant  from,  either,  but  in 
harmony  with  both.  And  this  is  the  course  which  in  a  vast  majo- 
rity  of  instances,  if  not  in  all,  has  been  pursued  from  the  earliest 
dawn  of  judicature  among  our  ancestors  down  to  a  very  recent 
period,  if  not  absolutely  to  the  present  time,  among  their  descend- 
ants both  in  England  and  in  America.  What  eUe  mean  those 
appeals  which  are  now  being  constantly  made,  by  the  judges  in  our 
highest  State  tribunftl,  wlien  engaged  in  construing  our  Yirginln 
Code  of  1849,  to  the  reports  of  the  revisers  upon  which  it  was 
fonnded  I 

For  the  reasons  which  have  been  thus  shortly  and  imperfectly 
ttatedi  we  fhonld  think  that,  upon  principle,  if  the  matter  were  res 


£23  OH  OOKSTEOIRO  STATOTII  ir  BQUITT. 

tVifftf,  th«  doefrhi*  tbiu  banded  down  %0  m  €h  mmtiqm^  U  thai 
«bieb*ovgbt  itill  to  preraiL  Bat  upon  Um  groond  of  aatboritj  tbo 
qaettioD  it  noal  inportaiit,  if  it  can  bo  regarded  aa  a  queadon  al 
all,  wbetber  tbo  oonrta  aro  at  liberty  now  to  diaeard  it  in  favor  of 
OTOQ  a  better.  Are  tbej  not  nnder  tbe  sane  obligation  in  tbia  OMt^ 
ter,  aa  in  othera,  afore  ^eim  f  And  ia  not  tbo  mlo  of  ioterpretn* 
iion,  aeeording  to  wbicb  atatvfeo  bare  been  eonatmcd  in  iannaMm* 
ble  eaaea  beretoforo,  to  bo  oontidered  aa  a  tbing  deeided  in  ororj 
one  of  tbooo  eaeea?  Moreover,  ia  it  tiot  doo  to  tbo  legialatnro  to 
aoppoae,  tbat  tbejr  rel/  open  baving  tbeir  vorda  interpreted  vitb 
tbe  lame  candor,  eonatnied  witb  tbo  aame  eqnit/,  tbat  bna  alwnja 
berotofore  been  applied  under  like  eircttnatanoea  t  And,  npon  all 
tbese  oonaiderationa  combined,  if  tbe  judgea  aro  to  iirbeol— ^nNlitary 
men,  vo  beliero,  call  it  /f<?m^>— abort  to  tbo  rigbt  nbont,  ougbl 
.  tbej  not  to  wait  for  a  aignal  in  the  abape  of  aono  freab  oonatita* 
tional  proviaion,-*ttoro  eapecially  aeeing  witb  vbat  enae  and  rapid* 
itj  conatitotiona  in  our  daj  cbaao  one  anotber  acroea  tbo  atagc,-— 
inatead  of  performing  that  erolution  at  tbo  word  of  command  of  n 
tozt-writer,  or  (worae  atill)  mm  $pcnU  f 

In  the  remainder  of  tbia  artielo  we  aball  adTcrt  t»  aono  of  ibo 
moat  recent  antborttiea,  not  mentioned  by  Mr.  Bodgwtck^  that  nri 
farorablo  to  onr  tiew;  and  tbea  notice  tboao  wbiob  bo  dton  aa 
ndrerae  to  it 

In  January,  1855  a  cafc  {EawkifM  va.  CMeretiU^  81  Engl,  L. 
k  E.  Rep.  205,)  waa  decided  bj  the  Lorda  Jnaticoa  in  England,  who 
concurred  in  holding,  that  a  aubject  matter  oonfceaodly  within  tbo 
words  of  a  modem  statute,  made  In  tbe  reign  of  Yiotorin,  wno  not 
within  ita  operation;  and  upon  tbat  occasion  ono  of  tbeni»  8ir 
George  Jamea  Turner,  used  theao  expreaaionot  **Thaft[iho  par* 
tioular  subject  matter  in  dispute  ia]  within  the  worda  of  tbo  act,  if 
literalljr  construed,  cannot  of  course  bo  disputed,  but  in  eonatnung 
acta  of  parliament  the  worda  wliich  aro  n^  aro  not  alone  to  bo 
regarded ;  regard  must  also  bo  had  to  the  intent  and  meaning  of 
tbo  legislature.  Tbo  rule  upon  thia  subject  ia  well  exprcaaod  in  tbo 
case  of  SirtLdling  vs.  Morgan^  in  Plowden*a  Reporta,  ia  wbicb  caao 
il  ia  aaid,  at  p.  204,  'The  judgea  of  tbo  Uw  b  att  timoi  pnat  boTO 
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M  fmr  puiwwJ  tW  mlc»t  of  the  nakers  of  statotcs,  thai  ihfj  kart 
expowMlcd  acta  which  vera  general  m  worda,  to  be  but  particular 
vhero  iho  mtmi  waa  particular.*    And  after  referring  to  several 
eaiea,  the  report  eontains  the  following  remarkable  pawa^^e  at  p* 
S05 :  *  From  which  casea  it  appeara  tliat  the  Mgea  of  the  law  here* 
tofore  have  eonstmed  atatotea  quite  contrary  to  the  letter  in  lonio 
•ppearance,  and  thoee  atatntei  wbtch  comprehend  all  things  in  th# 
letter,  thej  hare  exponntled  to  eitend  but  to  aome  things  *i**l  those 
which  generallj  prohibit  all  people  from  doing  such  an  act,  thej 
hare  interpreted  to  permit  some  people  to  do  it,  and  those  which 
indnde  ererj  person  in  the  letter,  thej  hare  adjndgtMl  to  reach  to 
some  persons  onlj;  which  eipoaitions  have  alwajd  been  founded 
•pon  the  intent  of  the  legislature,  which  thej  hare  collected  som»> 
liases  hj  considering  the  cause  and  the  necessii  j  of  making  the  ad, 
nometimes  bj  comparing  one  pari  of  the  act  with  another,  and 
Mmetimea  by  fvrrign  circnmstancea.     80  that  they  have  ever  been 
gnide«l  by  the  intent  of  the  legislature,  which  they  have  always 
taken  according  to  the  necessity  of  the  matter,  and  according  to 
that  which  ia  consonant  to  reason  and  good  discretion/     Tlie  same 
doctrine  ia  to  he  found  in  JSjfffen  ts.  Studd;  in  the  same  reports,  p. 
465,  and  the  note  appended  to  it,  and  many  other  canes.    The  pas- 
sages |o  which  I  have  referrefl,  I  have  selected  as  conlsining  fAe 
he9t  SNffiwerjf  nrtirA  wkick  I  0m  acquainted  of  tlie  law  upon  this 
•nhjeet.    In  determining  the  question  before  ns  we  have,  therefore, 
to  consider  not  merely  the  words  of  the  act  of  parliament,  but  the 
intent  of  ihe  legislature  to  be  colleeted  from  the  cause  and  neces- 
sity of  the  act  being  made ;  from  a  comparison  of  its  several  parts ; 
and  from  foreign  meaning  [matter]  and  extraneous  circumstances, 
so  far  aa  they  can  juatly  be  considered  to  throw  any  light  upon  the 
snbjfct.'*    And  in  a  later  ca^e,  (CVe/^s  vs.  Afiddleton^  85  Eiig.  L. 
k  £•  Rep.  4tM>,  decided  in  ^larch,  1866,)  the  same  passage  from 
Stradling  va.  Al9rgan^  was  incorporated  into  a  very  Icametl  judg- 
ment of  the  «t  her  Lord  Justice,  Sir  James  Lewis  Knight  Bruce; 
who  took  occasion  to  Copiously  illustrate  a  proposition  he  then 
advanced,  and  which  he  had  some  three  years  before  advanced  in 
tnoUicr  caiie,  (Aey  va.  ifry,  19  Eog.  L.  k  S.  Hep.  624,) — **Uff 
nen  as  twrhU^  $€d  €9  mcato,  %niMig9t^da».*^ 
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In  like  manner,  it  was  said  bj  one  of  the  greatest  of  our  Ameri- 
ean  jndgct,  Chief  Justice  Shav,  of  Mmwaohatettfi,  in  June,  1834, 
(15  Pick.  898,  402,  Brawn  Tt.  Thomdike :)  •*  Without  at  present 
■topping  to  state  the  rules  of  eonstmction,  which  are  familiar  and 
uncontested,  and  which  mostlj  result  in  considering  the  Tsrious 
neans  bj  which  the  intent  of  the  Legislature,  in  the  act  thej  have 
made,  can  be  discovered,  it  is  well  established  that  in  the  construc- 
tion of  remedial  statutes,  [bj  which  we  understand,  in  such  connec- 
tion, all  that  are  not  penal,]  cases  not  within  the  letter  of  the 
statute  are  taken  to  be  within  its  spirit  and  equitjr,  upon  a  reasona- 
ble certainty,  arising  from  consideration  of  the  statute,  and  of  ererj 
part  and  clause  of  it,  and  from  the  obvious  end  and  purpose  to  bo 
aecomplishcd  bj  it,  that  it  was  so  intended  by  the  Legislature ;  and 
also,  that  a  case  may  come  within  the  letter,  which  shall  not  be 
Judicially  constructed  to  be  within  the  act,  because  it  is  like  mani- 
fest, to  a  ressonable  certainty,  that  it  was  not  so  intended  by  the 
makers  of  the  act."  And  accordingly  the  following,  among  very 
many  other  equally  strong  decisions,  hare  been  made  under  our 
r^puhUe^n  constitutions. 

Where  the  words  of  a  statute  gave  to  a  court  equitable  jurisdiction 
in  *'  all  cases  of  trust  arising  under  deeds,  wills,  or  in  the  settlement 
of  estates,'*  it  was  nevertheless  held,  upon  general  reasoning  ss  to 
the  spirit  and  policy  of  the  statute,  that  the  jurisdiction  so  given 
extended  only  to  express  trusts  arising  from  the  written  contracts 
of  the  decedent,  and  not  to  those  implied  by  law,  or  growing  out  of 
the  official  character  or  situation  of  his  executor  or  administrator. 
6  Oreenl.  808,  Given  vs.  Sinip$on.  8o,  upon  a  statute  enacting, 
that  ^  any  child  or  children,  or  their  legal  representatives  in  case 
of  their  death,  not  having  a  legaey  given  him,  her,  or  them  in  the 
last  will  of  their  father  or  mother,  shall  have  a  proportion  of  the 
estate  of  their  parents  assigned  unto  him,  her,  or  them,  as  though 
said  parent  had  died  intestate ;  provided  such  child,  children,  or 
grandchildren  have  not  had  an  equal  proportion  of  the  deceased's 
estate  bestowed  on  him,  her,  or  them  in  the  deceased's  lifetime,*'  it 
has  been  settled  by  repeated  deoisiona,  that  in  order  to  exclude  an 
nnadvanced  child  or  other  descendant  from  a  distributivo  share  of 
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the  tesUtor't  estate,  it  if  not  neeetsarj  that  tach  child  or  deseeii- 
dant  shovld  have  anything  given  him  or  her  hj  the  vill,  hat  it  ia 
enfficient,  if  it  appean  fron  the  will,  hj  each  child  or  descendant 
being  named  tbereitt,  (1  Mass.  Rep.  146,  Ttrry  vs.  FotUr;  2  Mass. 
Rep.  670,  Wiid  vs.  Brtw4r  ;  8  Mass.  Rep.  17,  Church  vs.  Crocker  ;) 
or  hj  anj  other  snfficient  indication,  (14  Mass.  Rep.  857,  Wilder 
vs.  Geet:  2  N.  llampoh.  Rep.  499,  Merriil  vs.  S^nhwn^)  that  lie 
or  she  was  not  forgotten  bj  the  testator  al  the  time  of  hb  making 
It.  18  Picker.  IOC,  167,  Tucker  vs.  BeUon,  So,  finallj,  not  to 
mnltipl  J,  ss  we  might  easily,  citations  of  this  sort  u$qu€  ad  iitf  Mte^m, 
npon  statotes  enacting  that  "  no  bargain,  sale,  mortgsge,  or  other 
eonvejsnee  of  honses  or  lands,  shall  be  good  snd  effectual  in  law  to 
hold  snch  honses  or  lands  sgainst  any  other  person  or  persons  but 
the  grantor  or  grantors  and  their  heirs  only,  unless  the  deed  or 
deeds  thereof  be  acknowledged  and  recorded  ;**  or  that  '*  no  convey- 
ance of  a  freehold  in  or  lease  for  a  longer  term  than  seven  years  of 
any  land,  shall  be  good  and  eflectnal  in  law  to  hold  such  land  sgainst 
any  person  but  the  grantor  and  his  heirs,  unless  the  deed  of  con- 
veyance be  acknowledged  and  recorded,  (3  Msssl  Hep.  678,  688, 
sopplement ;  2  Mass.  Rep»  608,  Ifarccee  vs.  Widgery ;  4  Alass. 
Rep.  645,  646,  Pidge  vs.  Tyler;  637,  Famew&rth  vs.  VhUde;  5 
Mass.  Rep,  460,  457-459,  469-477,  Dudley  ^t*  Summer;  6  Mass. 
Rep.  29-80,  Manhall  vs.  Fak;  487,  Detvie  vs.  Blunt ;  10  Mass. 
Rep.  61,  PreeeoU  vs.  Eeard;  407-408,  Ccmmenwealth  vs.  DuA- 
ley;  11  Mass.  Rep.  168-169,  Brewn  vs.  Alaine  Bank;  14  Mass. 
Rep.  800,  Cenneeiieut  vs  Bradieh  ;  1  Pick.  164,  Priced  vs.  Jlice  ; 
8  Piok.  162-168,  McMechan  vs.  OHffing ;  4  Greenl.  20,  26-27, 
PmrUr  vs.  Cole;  8  Green],  99-100,  Bewee  vs.  IFisircU;)  or  that 
^  every  deed  not  recorded  shall  be  adjudged  fraudulent  and  void 
against  a  subsequent  purchaser  for  a  valuable  consideration,  whose 
deed  shall  he  recorded,"  (10  Johns.  Rep.  467,  Jaekeon  vs.  Buryott ;  17 
Wend.  26,  Van  Reneoelaer  vs.  Clark  ;)  or  that  **all  deeds,  relating  to'* 
certain  descriptions  of  land,  shall  he  deemed  '*  fraudulent  and  void 
against  a  subsequent  purchaser  for  a  valuable  consideration,  unless 
irst  recorded,*'  (9  Johns.  Rep.  168,  Jaekoon  vs.  Sharp;)  or  that 
^nll  leases  of**  oertaia  other  descriptions  of  real  estate^  **and  all 
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trmntferi  tikertoC  tkall  be  rceoHcd  wkbm  twctttj-foor  kmir»  •ftcr 
the  execvtioB  thertof,  ftt  the  expeaee  eC  the  ketee  or  iMigace,  aed 
b  Jefeelt  thereof  ehell  be  Toid,"  (10  Johne.  Rep.  406,  Jmekwm  ve. 
TTmC;)  it  hee  been  held,  id  MeeMchesette^  MeiM  end  New  Terfc, 
that  euch  deede  unreeerdcd  are»  aa  agaiaal  the  graatera  aad  aebee* 
^vent  perehaaera  fruai  tbeai  with  DOtieoi  ia  efl  reepeeta  aad  m  etf 
eo«rta  aa  ralid  ^  if  thej  had  been  del j  reeorded.  Bee  elae  la 
PeniiajlTania,  1  DulL  430,  Xm'iis  ?a.  YKiff;  4  DalL  168»  Strmi 
va.  XeeMeH;  4  Dinaejr  140,  140»  Cbrrvy  ▼■•  Oaxt0m;  7  Watt8| 
861,  j0cqM*9  Ta.  TFMif ;  7  Watta  k  8erg.  SBfi,  2%f  M^n^.  ^ 
JfceAeii.  ileiiib  ?a.  TAe  Saiiifc  e/  Pmaiy/vMta  ;  6  Bar^  476»  iSb- 
1^  Ta.  AftfCVffew^A.  And  here  it  omj  he  reaaorked,  aa  Be«ewhat 
earioaa,  that  Mr.  Sedgwick  haa  igaored  all  thcee  deeiaioBe,  thoa^ 
•oTeral  of  them  were  ia  hie  owa  Bute,  ia  that  part  of  hie  book,  (pp^ 
820-821)  where  he  aotieea  a  ooatrarj  deeiaioB  of  the  eoart  of 
Kiag'a  Deaeh,  ia  Eagland,  (6  Bara.  k  Aid.  14i,  Ih§  va.  Alb^p^i 
upoa  ainilar  worda  of  a  atatate  there ;  a  deeieioa,  too,  which  peeei- 
hij  woald  Dot  haTe  bcea  aiade,  if  it  had  aol  been  aettlcd  h»ag  be- 
fore ia  regard  io  that  tery  atatate,  that  a  eoart  «f  eqaity  woald 
aphold  the  firat  deed,  thoagh  aaregiatered^  agaiaat  each  a  aabaeqneat 
parehaaer.  4  Bro.  P.  G.  2Bd  edit^  180-100,  Fm^bf  n.  Jhnitipn  ; 
1  Stra.  064,  Cleeal  Ta.  ilTteMt ;.8  Eq.  Abr.  68, 8.  G.;  1  Eq.  Abr. 
858,  BM$$  ?a.  Bl^ie9  ;  857-858,  B^dniff  ?a.  &mtk  ;  8  Atk.  646, 
XeAmTa.  UN€-;  1  Vee.  Sea.  64;  AaibL  486;  8  White li 
Tad.  Lead.  Eq.  Caa.  21,  B.  a;  AmbL  624,  8hMm  vi.  Cbaa;  2 
Edea  224,  S.  €.;  1  Borr.  474,  W^ntltg  vi.  Da  MtAtat;  2  Ld. 
Keay.  226,  8.  C;  Cowp.  712,  Do*  vi.  Bmdhdgt ;  2  Ridgew.  P. 
C.  845, 428-429,  CAinulee  fa.  Brvmnhm ;  )  Scho.  k  Lefr.  W-100, 
Bu»UU  m  BuduU;  1.  BaU  4  Beat.  290,  801-808»  S$rt  va. 
IMpkxn, 

Ob  the  other  head  he  haa  eolleeted  (pp.  281,  248-247,  260-261, 
807-811,)  aoaie  deciaioaa  aad  aiore  didm^  whieh,  aa  atated  by  hiaa, 
aeeia  to  have  a  teadeacy  towarda  hia  aide  of  the  qaeatioa.  Theae  it 
waa  act  aeceaaary,  with  hia  Tiewa^which  we  have  already  aoticed 
ae  bleading  proniaeaoaaly  the  difereat  ktada  aad  apectea  of  eqaily 
radaoe  aader  aay  eoUoeatioa  or  arraageaNal,  haviagrifefaaae 


* 
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to  tiMNit  WTcral  kinds  sad  qieeirt ;  bat  w«  sball  emlMTor  to  mar* 
tlnl  then  in  an  onlor  moro  tviublo  to  tho  pment  dncwtioo. 
AmI,  first,  of  tlioso  which  eoneern  rtstraiaing  cqvitj :  Tho  cssot 
ho  sites,  in  which  aasvailiag  sttonpts  hsTO  hson  nsdo  ol  appljiag 
It,  oro  (iB  his  order  of  mentioning  them)  Hisf/tjr  rs.  Mmnimgly^  14  B. 
Mon.  8U;  Fkktr^yu  Blighty  2  Cnach  858 ;  CW  vs.  Wildndpt^ 
4  IndiMm  Rep.  61 ;  Aklcy  vs.  Buek^  8  Bora.  4.Cr.4C7 ;  Be»  ts. 
&0kt  Damtrtl^  7  Barn,  k  Cr.  663;  Res  m  Ram$gmt9^  6  Bare. 
k  Cr.  712;  Rex  vs.  Barium,  8  Bam.  4  Cr.  99;  <7re#n  vs.  IFosd; 
T  Ad.&£lLN.8.178;  Ar j;  vs.  BwrrO,  12  Ad.  &  Bit  460 ;  U- 
ttiotti  vs.  Jl?«jr«f  8  Ad.  &  Ell.  N.  8.  910 ;  Rvtmt  vs.  IFW/s,  2 
Scott's  N.  R.  626 ;  NtmeU  vs.  TAs  PeopU^  8  Sold.  9 ;  BUweU  vs. 
ITAi^oitcr,  1  Michig.  Bep.  469 ;  C^mm^nwe^iltk  vs.  JCimhmU,  24 
PidL  870;  if«/Mr  vs.  R^am,  2  Wheat.  25;  i/«M  ▼■•  C^mtt 
tMiwrt «/  iteiecra.  4  EU.  &  Bl.  670 ;  Pnlnom  vs.  Xoa^dy,  1 1  Pidu 
487 ;  0&r€  vs.  BrmMitr^  8  Mass.  Rep.  628 ;  Letngd^n  vs.  Patter, 
8  Mass.  Rep.  216;  PrUutwMn  vs.  3^  UniUd  Stat€9^  4  DalL  28- 
80»  B. ;  snd  vpon  a  careful  examination  of  ihem  all,  we  are  prepared 
to  SMke  and  maintain  the  assertion^  that  there  is  not  one  of  tho 
whole  namber,  in  which  the  decision  conflicts  at  all  with  the  princt* 
plo  already  stated,  as  that  which  seems  to  as  to  ho  soond.  In  bmsj 
the  attempt  was  preposteroos ;  in  the  rest  onsostainabloi  beeanso 
there  did  not  (though  sometimes  a  dissenting  judge  thought  there 
did)  exist  anjr  sufficient  reason  for  supposing,  that  tho  legtslatore 
had  not  meant  precisel j  what  it  had  said.  Of  coarse^  we  ctm  not, 
within  onr  necessary  limits,  exibit  even  a  brief  analjrsis  of  tmek  of 
these  esses,  and  therefore  we  $haU  not  in  regard  to  aajf ;  but  wo 
most  notice  some  of  the  more  remarkable  dicUt  which  Mr.  8edg« 
wick  has  extracted  from  them :  premisrog  the  rather  obvioos  general 
vemarki  that  where  occasion  does  not  require  a  judge  to  define  aosn- 
ratel/  the  position  he  lays  down  ^bittf^  it  is  easy  for  him  to  fall 
into  some  carelessness  of  expression ;  and  another  general  remark 
so  imporisnt,  and  hardly  less  obvioas-*whieh  wiU  receive  an  immsi 
diate  iUastration— -that  oven  good  reporters^  cannot  be  tmsted  impli* 
eitly  to  give  ne  tho  veiy  weeds  or  tho  precise  sense  of  what  doeo  ■• 
laU  from  tho  judges. 


6S8  ON  comTEunro  statutbs  bt  iquitt. 

Mr.  Sedgwick  (p.  246)  tells  w,  from  Soott'i  report  of  Everdt  n. 
W$IU,  that  Tinial,  0.  J.,  thereiii  said  s  ''It  is  tlie  duty  of  all  eonrti 
to  eonfioe  tbomselres  to  tho  words  of  the  legislature,  notbing  adding 
thereto,  nothing  dimioishiog."  But  we  ean  find,  in  the  report  of  U10 
same  case  bj  Manning  and  Orangey  (vol.  2,  pp.  269-279,)  no  traee 
of  such  a  di^um^  b«t  this:  *^It  is  onr  doty  neither  to  add  to  nor 
take  from  a  statote,  unless  we  see  good  grounds  for  thinking  that 
the  legislature  intended  something  which  it  hu  failed  prodseljr  to 
oipress." 

In  another  place  (p.  808)  be  quotes  Chief  Justice  Shaw  as  sav- 
ing, "  The  decisire  answer  is,  that  the  legislature  his  made  no  ssch 
exception.    If  the  law  is  more  restricted  [restrietiTe]  in  its  present 
form  than  the  legislature  intended,  it  muat  be  regulated  bjr  legitla* 
ti?e  action."    But  in  the  report  at  large  of  the  case,  {Oommpn' 
wealth  TS.  Kimball^  24  PicL  866,)  which  related  to  an  unlicensed 
sale  of  spirituous  liquor,  s (tempted  to  be  taken  out  of  the  operatioa 
of  a  statute  prohibiting  it,  on  the  ground  that  it  was  sold  to  be  used 
as  meflicine,  we  find,  between  the  two  sentences  culled  and  jaita- 
posited  bj  Mr.  Sedgwick,  the  following:  " It  does  not  allude  to  the 
object  or  purpose  for  which  it  is  bought.    Nor  is  it  reasonable  to 
implj  anj  such  exception,  because,  having  provided  that  it  should 
be  lawful  to  sell  spirits  in  a  certain  mode,  there  was  no  occasion  for 
making  an  exception ;  and  such  exception  would  lead  to  evasion  and 
abuser    It  might  be  bought  for  one  purpose,  and  used  for  anj  and 
ever  J  other ;  and  the  danger  to  be  apprehended  from  the  abase  of 
it  would  require  restriction  and  regulation,  as  well  in  one  case  as  the 
other.'*    Corrected  thus,  and  still  more  if  read  with  the  entire  con« 
text  from  which  it  is  torn,  ths  quotation  will  no  longer  hare  the 
appearance,  which  it  otherwise  has,  of  making  the  trnl/  leaned  and 
able  Chief  Justice  throw  some  discredit  on  a  doctrine  which  (as  we 
have  pointed  out)  he  had  himself  advanced  not  long  before. 

In  another  place  (pp.  810-811)  ho  quotes  *'the  Supreme  Court 
of  the  United  States"  as  Maying  what  was  onlj  said  (if  ssid  in  those 
words  at  all)  bj  Judge  Chase,  in  the  Circuit  Court,  whence  the  esse 
afterwards  came  into  the  Supreme  Court :  and  in  the  latter  nothing  of 
the  kind  was  ntteredi  bni  the  case  was  decided  upon  a  ground  that 
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vouM  bare  na<]6  any  saeh  di'etum  most  gratailoiu,  4  Dall.  28-44 ; 
Priettman  Ts.  TAtf  United  Sititti;  81,  note  1,  A  C  in  the  Circttii 
Oovrt* 

With  like  want  of  accurate  ttatcncnt,  he  telb  vf,  (p.  231,)  "it  ti 
•aid  bjr  the  Supreme  Conrt  U.  8. :  '  Where  a  law  is  plain  and  nn*- 
arabi^ouSf  whether  it  be  expres.^cd  in  general  or  Hotted  tcriAt»  the 
legisUtaro  should  be  intended  to  mean  what  thej  hare  plainly  ex« 
pressed,  and  consequently  no  room  is  left  for  eonstraetion ;' ** 
whereas  these  are  the  words  of  Jodge  Washington,  (9  Craneh,  899, 
Fithtr  TS.  Blzjhe,  1  Wash.  C.  C.  Rep.  7,  8.  (7.,)  in  a  dmeniimg 
opiniou'-he  standing  alone  against  the  rest  of  the  court.    More* 
over,  in  the  next  sentence  following  these  words,  he  saysr  *'But  if, 
from  a  view  of  the  whole  law,  or  from  other  laws  tJt  pari  materia^ 
the  evident  intention  is  diflerent  from  the  literal  import  of  the 
terms  employed  to  express  it  in  a  particular  part  of  the  law,  that 
intention  should  pre?ail,  for  that  in  fact  is  the  Ticw  of  the  legisW 
tare.*'    A  little  further  on,  he  says:  '*If  the  literal  expressions  of 
the  law  would  lead  to  absurd,  nnjnst  of  ineon?enient  eonseqneneea, 
inch  a  construction  should  be  gi?en  as  to  avoid  such  eonsequenees, 
if  from  the  whole  punriew  of  the  law,  and  giving  effect  to  the  words 
naed,  it  may  fairly  be  done."    And  from  the  sequel  of  his  opinion 
it  nppcar  plainly,  that  by  gtving  effect  he  meant  giving  i^me^  not 
/tf/I,  ciTect.    In  the  cases  cited  by  Mr.  Sedgwick,  (p.  231,)  from  14 
D.  Monr.  80,  and  (p.  247)  from  1  Mich.  Rep.  469,  as.  the  words 
were  susceptible  of  *'  but  one  interpretation,**—"  but  one  construe* 
Uon," — it  WAS  necessary  to  give  that  oonstruotion,  in  order  that 
they  might  have  any  effect. 

Lastly  (under  this  head)  he  tells  ns,  (p.  260,)  "  in  an  early  esse, 
(5  Rep.  118,  (•  EJHeh*t  ease,)  the  judges  said,  *They  ought  not 
to  make  any  construction  against  the  express  letter  of  the  statute, 
for  nothing  can  so  express  the  meaning  of  the  makers  of  an  act  as 
their  own  direct  words ;  index  animi  $ermo.  "  But  in  the  original 
is  immediately  added :  "  And  it  would  be  dangerous  to  give  scope 
to  mike  a  construction  in  any  case  against  the  express  wordt,  when 
the  meaning  of  the  makers  doth  not  appear  to  the  contrary,  and  when 
BO  inconvenience  will  thereupon  follow :  and  therefore  in  iueh  cases 
34 
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«  Mr(tf  Ifs^rw  fi#ii  €d  m^drnduwu**  WUeh  briagi  tkfti  pMcage  of 
Sir  Eilward  Cok«'t  writiogi,  (for  the  wonb  of  ike  roporl  ore  «b- 
4oobledljr  hit,)  into  hanoonjr  with  the  other  eiitlioritks  of  that 
•ge,  end  orea  with  the  qaotatsoa  from  Lord  Weaelejdale^  for- 
■erij  Mr.  Baroa  Parke^  whieh  (ia  the  eaiae  page)  lir.  8cdg«ick 
givae  at. 

Tke  otker  aatkoritaet  whick  he  citee  ia  mpporl  of  kie  ova  Tieir 
reUte  to  ealarging  eqaitj;  thej  tkerelore  do  aot  aiake  agaiail 
ati  witkia  tke  limtta  to  wkiok  we  kave  etpreeslj  aarrowcd  tke 
preseat  diieueeioa*  Indeed,  we  do  aol  kaow  tkat  we  ekall  differ 
froBi  him  abont  one  speeiee  of  tkat  kind  of  eqaitj,  wkea  we  akaU 
kare  fulljr  made  ap  oar  mind  reepeoting  it.  Bal  tkte  ie  eertab. 
for  tke  reaaone  wkick  kare  been  alread j  mentioned,  tkat  aB  aatko- 
ritiee  wkiek  eapport  tkat  eqnitj  do  neceesarilj  a  fmrthri  eastaia 
the  kind  we  kare  been  adroeatiag.  And  tkerefore  we  ekall  bring 
tkte  artiele  to  a  elote  witk  a  ettation  of  lome  of  tke  eHea  of  tkat 
deeeriptioa  to  be  foand  ia  oar  Yirgiaia  reportii  pnrpoeelj  eoafiaing 
tke  range  of  fteleetioa  witkia  a  period  tkat  k  reeeat. 

Of  tbii  kind  aeeme  to  be  the  eaee  of  Tk$  Bmk  «/  tk§  United 
l^atn  Ti.  Th€  litrekmnd  Bank  •/  BaUimortf  I  Rob.  Ya.  Rep. 
678 ;  at  any  rate,  ia  tke  opinion  wkick  Jadge  AUea  deiirercd  ia 
it,  ke  akowi  tkat  tnek  are  the  eaiee  of  Wiiliawuon  ts.  Bevtt,  6 
Munf.  176,  and  Pii^  re.  BuOer^  1  Leigh,.286.  Of  thb  kind, 
■lao,  bejond  donbt,  ia  tke  eaae  of  Qrun  vs.  2%9mjmn^  apoa  oae 
point  of  it,  1  Patt.  k  H.  427,  458.  And  io,  too,  ia  ike  eaae  of 
Tks  CemmeniMaftA  ra.  Adeock^  8  Gratt.  661,  wkick  being  aa  atrong; 
aa  anjr  that  can  be  oonceired,  we  ahdl  tkerefore  atate  aomewkat  at 
lar[^.  A  atatote  (V.  0. 1849,  ek.  208,  aee.  86,)  proridca  tkal «"  cTer j 
peraon  ckarged  witk  feloaj  and  remanded  to  a  aaperior  eoart  for 
trial,  akaU  be  forever  diaoharged  from  proaeentio:i  for  tke  offeaee, 
if  tkere  be  tkree  regnlar  terma  of  aaid  ooart,  after  kia  ezamiaatioa, 
witkoat  a  trial;  anleaa  tke failare  to  try  kim  was  eaaacd  by  kia 
inaanitr,  or  by  tke  witaeaaea  for  tke  Commonwealth  kcing  eaticed 
or  kepi  away,  or  preToated  from  attending  by  aiokaeaa  or  iaeritable 
aoeident,  or  by  a  eontianaaoe  granted  on  tke  motipD  of  the  aecaaed» 
or  by  reaaea  of  hie  eeeapiag  from  jajl,  or  failiag  ta  appear  aoeerd. 
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iBg  to  bb  reeogniniice,  or  of  tlic  iuabilit/  of  the  jvry  to  ogrco  im 
tWir  TcnlieC.'*     Aieodc,  k  d«o  time  after  kb  beiag  raMadody 
vu  »clicU«1»  tried.  Mid  eoBficted;  bat,  aX  kk  intt>ice^  the  tcrdiol 
was  fci  etido  for  %  Tenance,  asd,  at  a  saWeqaesI  tent,  a  iiaflii 
pr§9tqni  being  fntercd  on  that  iodietmeat,  aaotber,  for  vhat  wao 
reallj  the  saoM  offeaee,  vaa  preteated  aad  fovad,  apos  which  beiag 
arraigacd,  he  demanded  hie  diecharge  auder  the  etatate ;  and  it  vaa 
on  all  handa  agreed  that,  anleee  its  operaiioa  waa  oxdaded  bj  the 
proeoodinge  o«  the  fbriaer  iadietoMiit,  hie  deouiad  nasi  be  granted. 
On  the  qaettioB  whether  each  waa  the  effect  of  the  proceeding!, 
the  jadgea  of  the  general  court  waa  not  nnanimooi,  bnt  all  of  thea, 
•are  one,  maintained  the  affirmatire.    In  delireijog  the  opinion  of 
the  majoritj,  and  aAer  adverting  to  the  position  of  the  priaoner'a 
conneel,  that  the  atotato  mast  be  literally  coostnied,  **UmUx  ecrtpta," 
Jndgo  Thompaon  said :  ^  Bj  adopting  the  con«tf]|etaoa  contended 
lor,  we  ehoald  in  trnth  be  adhering  to  the  letter  and  aticking  in  the 
bark,  [Plowd.  467,  note  to  £>«<oa  ts.  Skudd  ;  Co..LitL  54  i,  283  A, 
865  A,  881  6  ;  Wing.  Max.  19-21 ;  Bee.  Abr.  tit.  Stotate,  L  5 ;] 
wo  ehoald  vMaU  the  first  mica  of  constmction,  at  much  ns  wonld 
ho  who  shonld  decide  thai  the  law  mentioned  bj  Paffendorf,  [de 
JwrtNtA.  (f  C^rnf.  lib.  5,  c  12,  sect.  3,]  which  forbade  a  lajman  to 
laj  hands  on  a  priest,  not  only  applied  to  bim  who  hart  a  priest 
with  a  weapon,  but  to  him  who  laid  handa  on  him  for  tbo  pvr* 
poae  of  doing  him  soase  ofiico  of  kindness,  or  rendering  him  aid 
and  assbtanco,  or  that  the  Bolognian  law,  mentioned  bj  the  same 
anthor,  [Ibid.  sect.  8,]  which  enacted  that  whoerer  drew  blood  in 
the  streets  shonld  be  punished  with  the  greatest  severity,  extended 
to  the  surgeon  who  opened  the  rein  of  a  person  who  fell  down  in 
tho  street  with  a  fit ;'  or  that,  in  the  ease  pat  by  Cicero,  or  whoever 
waa  the  anthor  of  tho  treatise  inscribed  to  Herennins.  pib.  1,  e.  11,3 
by  Blackatone,  [Comm.  vol  1,  p.  61,]  as  illnstrative  of  a  oon- 


■  TW wwdt  ef PafiHMforf;  \m  aa  Eaglish  dreaa.  art  a«  follovit  «*  At  IMogaia  U  vaa 
elfd,  iWt  irA —urcr  drtm  hUcd  hi  fft«  ttrteU  tkwld  it  $n*r*tg  jmmitAtd,  apaa 
vkiali  U«  •  liarbtr  waa  iadlelad  fur  op«»lof  a  vata  ta  tka  alnat,  aad  il  kad  Uka  la 
feaw  faM  hard  vltk  kla,  bacaoia  It  waa  aJilcd  U  tha  aUlnta  thai  ikt  wardb  itmM 
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•traction  of  Uw  bjr  its  reason  and  spirit,  the  tick  man  was  entitled 
to  the  benefit  of  the  law,  (open  the  reascrs  coming  safelj  into  port, 
though  his  remaining  was  the  reaolt  of  inability  from  sicknees  to 
escape,)  which  law  provided  that  those  who  in  a  storm  forsook  the  ship 
should  forfeit  all  property  therein,  and  the  ship  and  lading  should 
belong  entirelj  to  those  who  staid  in  it."  ,  The  result  of  an  extended 
discussion,  conducted  upon  this  principle,  is  stated  bjr  him  in  these 
words :  **  The  truth  is,  the  statute  never  meant,  bj  its  ennmeraUon 
of  exceptions,  or  excuses  for  failure  to  try,  to  exclude  others  of  a 
iimHar  nature  or  in  pari  ration$;  but  only  to  enact,  if  the  Com- 
monwealth was  in  default  for  three  terms  without  any  of  the  excuses 
for  the  failure  enumerated  in  the  statute,  or  such  Wu  excuses, /an^/jf 
implieahle  hjf  th$  tcurt$from  th$  rea$<m  and  $pini  0/  ike  UtWf  the 
prisoner  should  be  entitled  to  his  discharge."  And  thus,  in  a 
criminal  prosecution,  a  statute  made  in  favor  oUtberiif  was  rutri^td 
to  an  operation  wiihin^  by  the  court's  tiiltfr^wi^  exceptions  to  it  he- 
P&nd^  the  letter  p{  the  law.*  W.  G. 

ItickmontL  ' 

*  8e«  bIm  1  Virg.  Cnt.  319,  Thoiiip«<m*t  mm ;  2  Virg.  Cm.  74,  Lorttt'a  mm; 
132, 162,  Vaoc«'s  mm ;  863,  8ftntM*i  mm;  all  tited  tad  MmniMted  on  bj  Jadga 
TbompMii,  8  Oratt.  678,  679.  AdJ.  upon  Ui«  gcaanil  rabjMt,  bMldM  tbe  anthori* 
IIm  MllMtcd  by  our  Mnlribotor,  m«  6  Mms.  Rap.  380,  882,  Pmm  m.  WbilB^;  7 
Mmb.  lUp.  623,  624-626,  SupplemMit  12  MaM.  Rep.  383,  SSI-SST,  floBMTMt  m. 
Dighlon;  14  Mmi.  B«p.  92,  93,  Whllaoj  m.  WbUncjr;  all  af  wblak  aMttroag  a»- 
tboritiM  in  anpport  of  bii  view.  Tba  paper  la  7  MaM.  Rep.  wm  a  rMposM,  oigaed 
bj  tbrM  of  the  judgM  (sueeeMlrelj  Chief  JasUeee,)  to  a  eall  of  oae  IIoqm  of  th« 
Leciilainre,  aMording  to  a  praotiM  cmubob  ia  that  State,  aad  It  Mstaina  tlicas 
•xpreuloBR  t  **  The  Mnstitatioa  b  lav,  the  pMple  having  been  the  legialaton ;  and 
the  Mteral  otatniM  of  the  CoanenwMlih,  enaotad  pannant  to  tha  eonatitntlott 
are  law,  the  wnaton  and  reprceMtativM  being  the  legielatota.  Bat  the  proviaions 
of  the  eonstltution,  and  of  anj  italnte,  are  the  tiafailiefw  of  the  Icgif lature  pegiala- 
tore]  therehjr  atanifeeted.  ThcM  intentione  are  to  be  aicertalned  bj  a  reaeonabU 
Mnatmotlon,  roMltlng  from  the  apptlMtion  of  eorreei  waiime,  generall/  acknow* 
edged  aad  reMired.  Two  of  ihoM  eiaxiaa  we  will  BMtion  t  [1.]  Thai  the  natvral 
Import  of  the  worde  of  aaj  legielative  aet,  aoMrding  to  the  Mmmon  bm  of  them, 
when  applied  to  the  Mljeet  matter  of  the  aot,  la  to  be  eoMldered  m  eiprmeing  tha 
IntmtioB  of  the  leglslatare ;  nnloM  the  intention,  m  roMltlng  f^m  the  erdlnarj 
Import  of  the  worde,  be  repugnant  to  aevnd  aeknowladged  priadplM  of  national 
noUejr.    And  [2]  If  that  lateation  be  repugnant  to  raeh  prineiplM  of  nattenal 
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policy,  1h«B  tko  iapofft  ef  tb«  wardt  •oghl  to  b«  enlarged  or  rcflrmlacd,  m  thm  it 
■uiy  ooaipOTi  wUh  Uiom  priaeiplM ;  valcn  th«  lalMition  of  tho  legidfttaro  bo  doorij 
•■d  ■mBifMtljr  rcp«CMUil  to  tboa:  For,  oltko^b  It  b  do4  to  W  prt— od  tbot  • 
legtelftlwo  will  vioUtoprioolpIci  of  pvUio  poUejr,  jet  mi  latmiioa  of  Iko  UgMi^ 
tartr*p«f:aoBttolkooo  Drioelploa,  doorly,  mMiirrflIjr,iiod  eosotltalioBoUj  oBprotocd, 
■i«tt  hoTo  tho  forco  of  U«.  In  oonwqneneo  of  tko  nppliootion  of  tkoio  aMdai^ 
■iMikr  ospTMvloao  la  difermt  finlatro,  and  Mmetlnca  la  tho  laao  itnCati^  an 
liaMo  to,  nad  iadccd  do»  loeeivo  difcrtat  coaolnctloaa,  to  that  tho  trao  iaioat  of 
the  IcfMataro  hmj  prornlL  Nov,  vo  aioawn  no  aa  aaqaetlioaablo  priadplo  of 
aonad  aatioaal  poHejr  la  thio  Slate,  that,  no  tho  oaprcaio  power  foots  whollj  la  the 
eitlaeas  to  the  exerelfo  of  it,  or  of  aaj  hraach  of  U,  oaght  aot  lo  ho  dcWgatod  hj 
aay  bat  dtbeaa,  aad  oaly  lo  dtlscaa.  Il  la,  therofbro,  to  bo  praauand  that  the 
people  ia  aiakiag  the  ooattitatloa,  laleadod  that  tho  aopreaio  power  of  Icf  iaiatioa 
ohoaki  aot  bo  dclegolcd  bat  bjr  cillteao.  Aad  If  the  people  laleadod  lo  latpart  a 
portioa  of  their  poliiioal  righto  to  alica*.  tbii  intfalioa  oaght  aot  tobo  oollcetcd  fro« 
geaeral  worda,  which  do  aot  aceenarilj  iaiplj  It,  bat  froai  clear  and  BMalfeol  ox- 
preadoao  which  are  aot  I9  ho  aaioaaderotood.  Bat  tho  worda  '•  lahablUata  "  or 
••  rofidcaU"  aaaj  eoaiprehead  alieaa,  or  they  aMj  bo  roatralaod  to  aach  lahabkaala 
or  ramdcata  who  [aa]  are  dtiaeaa,  aooordiag  to  tho  oal^ieoi  BMtlcr  to  which  they 
are  applied.  Tho  latter  coaatraelioa  coaiporta  with  tho  geaeral  dedga  of  the  ooa- 
atitalioa.'*  Aad,  after  aoBo  farther  rcasoalag  apoa  the  aatyect,  *'It  bmj,  there- 
fbro,  aoea  oaperioaa  to  declare  oar  oplaioa,  that  the  aathorltyglTCB  to  imkMtm»t» 
aad  rt*Hkml*  to  rote,  la  raatraiacd  to  «adk  iahabitanti  aad  raaideato  aa  arc  tHitmt. 
Thia  ooaalraotloa,  givea  to  the  coaatitatioa,  la  aaalogooa  to  that  givea  to  aorcral 
otataico.  Creditors  may  lerf  their  esooalioa  oa  tho  laada  of  their  dobtora,  aad 
hold  theia  la  fee  daiple,  aaleai  redceaird ;  althongh  the  worda  of  tho  aUtato  arc 
geaeral,  yet  they  are  aot  deoned  to  ladade  aliea  oredilora;  If  they  wereio  dcftN^ 
thea,  aadcr  color  of  a  JadgnMat  aad  oxeeatioa,  tho  rale  of  tho  eoaiaioa  law,  prl^ 
hibitiag  aa  aliea  fro«  holdiag  laada  agalaat  tho  CoaMaoawoalth,  woaM  be  deftated. 
So  a  geaeral  protiaioa  to  aaido  for  the  dower  of  widowtr  ycC  It  la  aot  aappooed 
that  a  woaiaa,  who  to  aa  aliea,  caa  elalai,  and  have  aaaigacd  to  her,  dower  la  the 
laada  of  her  deeeaaed  haabaad.**  [See  1  Lob.  Dig.  lot  edit.,  80.  ForalikeiUas- 
traUoa  apoa  tho  Tlrgiala  otatatei  of  dcaeeato,  eonparo  T.  U  17H  IQOS,  ISld, 
c.  S3 ;  T.  C  1S49, «.  189,  aad  aoo  S  Read.  S76,  Bartlgaa  oa.  Ilopkiaa.]  Tho 
la  11  Maaai  Bop.  taraed  apoo  tho  coaatraelioa  of  a  atotato  la  theao 
'all  peraoaa,  dtlseaa  of  thla  Coiaiaoawedlh,  who,  hoforo  the  10th  day  of 
April,  17<17,  retided  or  dwelt  wilhla  aay  towa  or  diotrlct  la  tho  tkea  prorlaco  of 
Maaaachaaatto  B^  for  tho  apaoo  of  paa  year,  aot  hariag  beoa  waraad  to  depart 
thereAaa  acaerdiag  to  law,  ahall  bo  deeaaed  aad  be  tokea  to  be  iahabUaato  of  tho 
aaaw  towa  Ar  diatript  to  aveiy  iatcat  aad  parpooa  whalerer ;  **  aad  It  waa  held  that, 
coaipreheaolee  aa  Ihay  were,  they  did  aot  eaibrace  the  ca«e  of  a  mlaor,  thoogh  ilia* 
gitiBMto :  beeaaaa  the  coart  could  "  aarer  preauaie  it  to  have  beoa  the  laleatioa  of 
the  legialatara  to  roBore  lafaat  children  from  the  caatody  aad  protcetioa  of  Ihdr 
paraati^'*  or  to  Mparato  area  baatorda,  while  tolaon^  f^oa  thdr  ■otbciib 
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In  fJU  Smpnmi  Onirf  #/OAm»  Duemher  Ttnm^  ISSC. 
rai  MAO  Bim  amo  i.aes  sub  baiuioao  ooMPAar  ml  amou  a 


I.  In  M  mISmi  Afftiatt  •  niliM^  MaipMj,  Ibr  ui  kiJOTy  nttolMi  kj  •  . 
wbito  aetlag  fai  Um  MpMlty  tC  ooMlMtM  mi  •  temfai  of  ton,  mi  U«  grvrad  tkat 
Ike  it^mrj  wm  Um  rtMlt  of  iIm  towBtiwuj  »f  Of  mn,  m  dtoTteto  ia  tb«  MMki- 
••ry  af  tlM  Inia,  Ut  — aipaaj  li  aoi  lo  bt  troattJ  a>  ^gmmrmmi»t^ftktmf0kimrp 
mtd t^/^'g  9i  flkm  mn^  umi  MiiliiaMy  rf  tlMlraiat  bat a>  rMpoatWi  — <^ whwa 
Um  maty  to  vilWat  fball  mi  lb»  part  af  tba  aaadactM*,  tad  Um  tcmII  af  lA« 
a«yte<  V  trJiiapy  aarffjawaWt  Mfw  md  dtfyaiM  ia 
I  aad  ■a^bianT  Ibr  Iba  Iraia. 


I.  Th«  otaJaatir  of  a  trala  of  taUwi^  ear%  althoagb  bo  aadoriakoa  Uo 

If  la  vtow  of  tbo  aalaro,  basofdo  aad  foipoaoibilltioi  of  bb  uMplojMoaC,  haa 

to  oipool,  pad  a  rigbt  to  oaoot  Ibal  n&um»%U  oaro  aarf  Mifmm  oa  tbo  part 

of  bto  oaplnjrtr,  la  IbratoUaf  him  witb  aafo  oad  oafloUai  oon  aa4  ■lablair/  fbr 

tbo  trala,  wbloh  to  noot  oowea  aad  aoaal  la  tbo  baiiafoi  of  iailroo4  ooMpa- 

atoi  I  aad  boiag  proMMod  to  ooalraot  la  ooatoaiplaltoa  of  tkit,  bo  oaa  i«%ato« 


t,  Tboooadaotorof  atrtiaof  railfrvw%Magtbor«prcooaUtivaof  tbotailraa4 
aoMpoajr  Vi  tbo  ooaiiMad  aa4  anaogtanat  of  tbo  tfafa,  aad  aot  boiag  aadcr  tha 
imm$Jial»  ooatrol  aad  dtooottoa  of  a  oiyorior  or  lapw  iUoi|  ofoat,  to  bold  ta  ordB» 
aory  aad  wowagib  Mfo  aad  dUi^mtm,  aot  oa\f  ia  tbo  anaogiMoat  of  tbo  ttala, 
bat  atoo  ia  tbo  dao  laopooUoa  of  tbo  oara,  naablaofy  aad  oppafatao  of  tba  traiv, 
ao  ta  tboir  taSeioaoy  aad  oafoty ;  tad  If  bo  rtoolto  aa  m«i7  wbilo  acgtoatlag 
tbot  oofo  aad  dillgotoo  ttqatood  of  bis  la  tbo  MaaacOMoat  of  bto  tiala,  or  bj 
Biooai  of  amj  dofoot  or  laiaBotoaoj  la  tbo  can^^aMobiaorj  or  apparatai^  iritb  a 
baowlodgo  of  vbiob  bo  waa  raaaiaf  tbo  trala,  or  wblob  ooald  bavo  bora  kaav« 
to  blai,  bj  tbo  oiototoo  of  tbai  aara  aad  diligoaoo  ro^airod  of  btoila  tbo  pcrlbna- 
aaoo  of  bto  dai j,  or  la  otbor  wordo,  if  bto  aogloot  la  oltbor  of  tbooo  pactleaiton 
aoatrlbtttod  aa  a  /rwrMMft  ooom  af  tbo  faOaiy,  bo  oaa  bavo  aa  ffiffcl  of 
agalaat  tba  ooaipa^y  Ibr  daaagta. 

d.  A  railroad  ooMpoayto  aot  lUbto  to  aa  aoUoa  fbr  liaMnw  Ibr  aa  hinj 
bj  a  aeadaolor  of  oao  af  Ito  trala*,  la  ooaocaaoaoo  of  tba  laoafcotoay  af  tb» 


oara,  or  dofooto  la  tbo  aaoblaoiy  or  arparatao  of  tbo  trala  aador  bto  ibitfi  aa4 
iialril,  wboro  raob  laoaBoloaoy  or  dofooto  wrro  aa/hiom  to  both  pwttoiw  mA 
Mltbw  par^  was  to/aaft» 
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fk  b aadi  mUm,  lb«  plaSatUT,  la  •rd«r  to  Uj  •  wMcI— t  ftwJatJM $tf  >  nnnmj 
«i4  Jtt^fMMl,  for  •■  liO**!  WMiwd  kj  bia  wMIt  Mtiiig  MMick  ttadnctor,  awl 
•Ttr,  w  tUv  la  Ms  p«iitl«^  fai  iMitlM  to  tht  «U«fAliMi  tk«t  b«  k«d  m4  • 
kMvlcdgfl  vf  th«  iwnSelMMj  w  defe«la  wklek  ir«r«  tk«  allfgt^  ta«M  oC  IW 
fejvry,  lUl  b«  bad  cxcrelMd  daa  «ar«  aad  diHgoaaa  la  tka  «m  ftadl  tsaailaaltoa 
ar  fawpactlaa  artha  can,  aMcbiatry,  ato.,  bcla«t<H  >•  ^  trala,  vUla  Iha 
la  UaahatiiL  aad  aadcr  Ua  diraalUa. 


C  II  !■  tka  da^  af  a  railway  aaaipaay  to  Ambh  tka  Maaamj  aad  ptaptr  wuabar 
al  kaada  fbr  tka  tafli  MaaaftaMat  of  Ito  tralai^  aad  alia  to  axoraiaa  daa  cara  aad 
dUiftaoa  la  lywablilat  fafltoUat  aad  tafa  ■aoUaciyi  aad  for  a  doliaqvBfT  &• 
ailber  ^rtiaalar,  tbo  aoadaetor  af  a  Irala  baa  a  rigbt  to  doollao  bio  obargot  or 
rcfvoa  to  roa  tbo  Iraia.  Bat  wboro  bo  taboo  tba  ebarga,  a^d  raao  bit  trala  for  a 
kagtb  af  liaM,  witbaal  a  raaeioat  aavbor  of  baado,  ba  val«nterlljr  Mommo  Ibo 
ri»k,  aad  walvoo  tbo  oMIgatlaa  of  ibo  aoaipaay  la  tb^  roopoot  aa  to  bliMtU;  aa4 
if  I^Jatad  bj  aoaaa  af  oaeb  doliaqaoaoy  aa  Ibo  part  of  Iba  aoaipay,  ba  ia  vilb* 
a«t  a  taaaa^  agaaaal  tbo  ooaipa v  far 


Thia  is  ft  petition  ia  error  to  revorte  the  jodgnetit  of  tho  Dbtriol 
C^urt  of  Scneoft  eouBtj. 

In  Fobrmfj,  1855,  Bftrber  filed  %  petition  in  the  Govrt  of  Con* 
Bnon  Pleat  of  Senecft  eonntj,  against  tlie  railroad  eonpanj,  in  whick 
ke  alleges : 

**  Tiiat  on  tbo  28th  daj  of  December,  A.  D.  1852,  ho  was  in  the 
enploj  of  said  defendant,  the  said  Mad  River  and  Li^ke  Erie  Rail* 
road  Company,  as  the  eondoctor  of  n  freight  train  of  cars  mnning 
between  Sanduakj  eitj  and  Kenton,  Ohio,  on  tho  track  of  aaid 
defendant's  road.  That  while  he  was  so  in  the  employ  of  said 
defendant,  and  on  the  daj  and  year  aforesaid,  the  said  defendant 
placed  voder  hb  charge  a  train  of  hcaWlj  loaded  freight  cara,  and 
reqnested  him,  as  the  serrant  of  the  said  defendant,  to  condnct  aaid 
train  bjr  the  defendant's  said  road  to  the  town  of  Kenton,  in  tho 
eoantjr  of  Uardin,-and  State  of  Ohio ;  and  that,  as  the  servant  of 
the  defendant,  he  took  charge  of  said  train  as  the  oondactor  of  tho 
tame  for  tho  pnrpose  aforesaid*  Tliat  said  defendant  failed  and 
neglected  to  provide  said  train  with  hands  necessary  to  manage  and 
eontrd  the  same  npon  the  grades  of  said  defendant's  rood.  That  said 
defendant  failed  and  neglected  to  forntsh  said  cars  in  said  train  with 
naoasssfy  brake  rods^  brake  ehsins^  brake  rabberSy  and  other  OMchi- 
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nerj  to  work  laid  bnlces,  and  ntko  the  rvbbere  thereof  beir  upon  the 
wbeels  of  (he  can  ia  eoid  train.  And  the  defendant  failed  and  ne- 
glected to  faniieh  the  oan  in  aaid  train  withauitable,  proper,  neoes- 
•arjr  or  safe  platforms  or  plaees  npon  whieh  to  itand  and  work  said 
brakes.  That  said  defendant  failed  and  neglected  to  furnish  neces- 
sary, soitable,  or  safe  connecting  links  for  attaching  the  cars  in  said 
train  together*  But  on  the  contrary,  the  defendant  caused  the 
plaintiff  to  take  said  train  under  his  charge  and  conduct  the  same 
to  the  said  town  of  Kenton,  without  any  person  to  assist  him  in 
the  working  or  management  of  the  brakes  and  cars  therein  upon 
the  grades  of  said  road.  That  tho  defendant  wrongfully  and 
negligently  furnished  said  train  with  a  defieicnt  amount  of  brake 
rods,  chains,  rubbers,  levers,  and  oth«r  machinery  for  braking 
and  controlling  the  motion  of  the  cars  in  said  train  upon  the 
grades  of  defendant's  said  road.  That  the  defendant  wrongfully 
and  negligently  provided  for  and  furnished  the  cars  in  said  trutn 
with  dcfeetire  brake  rods,  and  defective  and  broken  and  unsound 
brake  chains,  and  defective  and  unsafe  levers  and  other  maehineryt 
with  which  to  work  sud  brakes,  and  unsafe,  dangerous  and  defec- 
tive platforms  upon  said  cars,  whereon  to  stand  when  working  said 
brakes.  That  the  defendant  wrongfully  and  negligently  provided 
for  and  furnished  the  cars  in  said  train  with  defective,  unsound  and 
broken  connecting  links  by  which  to  attach  the  same  together. 
That  he  receiTcd  the  said  train  with  all  the  defects  and  imperfec- 
tions aforesaid  in  the  cars,  brakes,  connecting  links  and  other  m«» 
ohincry,  and  that  he  was  at  the  time  he  so  reeeiTed  said  train,  aad 
oontinued  wholly  ignorant  of  said  imperfections  and  defects,  and 
said  defendant  wholly  failed  and  neglected  to  inform  him  thereof* 
That  he  conducted  said  train  in  the.  conditions  aforesaid  to  tho  said 
town  of  Kenton,  and  he  then  caused  said  train  to  be  moved  upon  s^ 
heavy  down  grade  for  the  purpose  of  having  the  same  switched  off 
from  tho  main  track  to  a  aide  track  of  said  road,  which  was  % 
necessary  and  usual  movement  of  said  train  at  that  point,  and  for 
the  purpose  of  enabling  a  train  coming  from  the  south  upon  th« 
main  line  of  said  road  to  pass  the  train  under  the  charge  of  tfaii 
plaintiff  as  aforesaid.    That  as  said  train  was  started  upon  said 
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grade,  ona  of  the  connecting  links  so  wrongfully  encl  negligently 
pUced  on  snid  train  broke,  and  permitted  laid  train  to  part,  and 
three  heary  right-wheeled  heavily  loaded  freight  cars  wefe  thus 
detached  from  the  balance  of  tlie  train,  and  being  in  the  rear  of 
the  balance  of  said  train,  commenced  running  down  the  said  grada^ 
endangering  the  locomotive  and  other  care  in  said  train.  That  in 
order  to  prevent  a  collision  among  the  care  in  said  train,  he  imme- 
diately got  on  board  of  one  of  said  detached  care,  and  placed  him* 
eelf  upon  the  platform,  and  took  hold  of  the  lever  on  the  top  of  the 
brake-rod,  and  commenced  winding  up  the  brake-chain  in  order  to 
make  the  mbber  bear  upon  the  wheel  of  said  car,  and  thereby  check 
the  motion  of  the  same  with  the  other  detached  can«  That  when 
be  was  so  winding  up  the  brake-chain  as  aforesaid,  the  same  sud- 
denly, by  means  and  in  consequence  of  the  defects  therein,  gave 
way,  and  that  said  lever  and  brake-rod  were  in  consequence  of  the 
giving  away  aforesaid  caused  to  whirl  rapidly  round,  and  throw 
plaintiff  from  Lis  balance  and  prevent  him  from  holding  his  footing 
on  the  defective  platform  or  standing- place  on  said  ears,  and  threw 
plaintiff  on  the  ground  in  front  of  tho  said  care,  which  wera  in 
motion  and  passing  down  said  grade.  That  in  consequence  of  said 
fall  from  said  platform  to  the  ground,  he  was  stunned  and  rendered 
insensible,  and  said  loaded  cars  passed  over  him,  and  by  the  fall 
aforeraid  and  tho  passing  of  said  care  over  the  plaintiff,  he  was 
greatly  injured,  and  bad  one  of  his  knee-pans  broken  and  his  right 
arm  erusbed,  thereby  causing  him  to  be  lame  in  one  of  his  legs 
through  life,  and  rendering  him  lame  in  said  right  arm  to  svch  an 
extent  that  he  has  lost  the  use  of  his  right  hand  throughout  his 
whole  life,  and  was  rendered  otherwise  lame  and  nnhcaUhy,  and 
unable  to  pursue  any  of  the  active  or  useful  Tocations  of  life.  That 
in  consequence  of  the  injuries  aforesaid,  he  suffered  great  bodily 
pain  and  anguish,  and  yet  suffera  pain  and  anguish,  and  that  he  is 
disfigured  and  unable  to  make  a  living.  That  he  incurred 
•aid  injuries  in  the  proper  and  rightful  discharge  of  his  duty,  and 
in  consequence  of  the  neglect  and  wrongful  acta  of  the  defendant 
aforesaid.  That  the  said  county  of  8eneca,  in  which  the  plaintiff 
has  brought  this  suit,  is  one  of  tho  counties  in  which  defendant's 
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•aid  railroad  is  located.  Wherefore  the  plaintifT  asks  jad^ment 
•gtinst  the  defendant  for  the  soui  of  fortj  thousand  doHsra,"  ete. 

To  this  petition  the  defendant  demarred,  on  the  ground  that  ii 
did  not  state  facts  solReient  to  eonstituto  atsnse  of  action.  Thn 
court  orerruled  this  demurrer,  and  the  defendant  excepted,  and  on 
leare  filed  an  answer,  arerring  t 

^'Tliat,  on  the  28th  dajr  of  Decomher,  A.  D.  1852,  the  plaintiff 
was,  and  for  about  nine  ihonths  prior  to  that  time,  had  been  in  the  em- 
ploj  of  the  defendant,  as  the  conductor  of  the  train  of  cars  in  the  peti« 
tion  mentioned,  for  which,  so  long  as  hcT  continued  to  servo  the  de- 
fendant as  such  conductor,  the  defendant  sgreed  to  paj  him  at  the 
rate  of  one  dollar  and  sixtj  cento  per  dajr.  That  the  eontnet  be* 
tween  it  and  the  platntiiT,  under  which  the  plaintiff  wis  to  and  did 
render  said  senrices,  was  for  no  determinate  period  of  time,  but  the 
defendant  had  the  right,  at  anjr  time,  to  discharge  the  plaintiff,  nnd 
lie  had,  at  an  j  time,  a  right  to  leave  the  service  of  defendant.  That 
from  the  time  he  was  so  employed  up  to  the  time  said  accident  hip« 
pened,  the  plaintiff  continnouslj  bad  chsrge  of  said  train  as  its  con* 
ductor,  and  the  defendant  denies  that  on  said  28th  day  of  Decem- 
ber, A.  D.  1862,  it  did  anything  specially  towards  putting  said 
train  under  the  charge  of  the  plaintiff,  or  that  it  gave  him  any 
special  directions  in  relation  thereto ;  but  the  plaintiff  took  said  traitt 
in  the  ordinary  course  of  his  business,  and  because  be  was  iu  con- 
ductor as  aforesaid.  Defendant  denies  that  it  failed  on  ite  part  to 
provide  men  sufficient  to  run  and  manege  said  train,  or  that  it  failed 
to  provido  for  the  use  thereof  suitoble  connecting-links,  brakes, 
brake-chains,  or  levers  or  platforms,  or  that  it  furnished  cars  for 
said  train  having  any  of  the  defecto  in  said  petition  mentioned*  wkick 
it  could,  by  ordinary  care  and  diligence  on  Ito  part,  except  as  that 
care  and  diligence  was  exercised  through  and  by  means  of  the 
plaintiff,  as  such  conductor,  have  detected  or  avoided.  That  said 
train  of  cars,  while  the  plaintiff  was  so  the  conductor  thereof,  was 
under  his  management  and  control ;  that  it  was  his  duty  to  see  that 
all  the  other  employees  of  the  defendant  attached  to  said  train  per> 
formed  their  duty ;  that  it  was  his  duty  to  run,  roanpge  and  control 
said  train  in  the  most  careful  and  prudent  manner ;  and  it  was 
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4«t  J  to  kMp,  ftttd  Me  tkat  said  tnui  was  kept,  at  all  teca* 
proper  and  nfe  control^  to  do  vhatcrcr  waa  ■ccciaarj  ta  e9*cl  tkat 
object ;  and  it  waa  cf^ieeiall j  hb  datj  to  aseertam  aod  keep4iatcir 
at  all  tiaict  infomcd  of  tko  coDditioD  of  tko  can  eoaipoatog  said 
traia,  aad  of  the  conBeetiBg-liaka,  Wakca^  duuaa,  and  all  Sztam 
and  maebtnerjr  connected  tkerevitk,  and  to  see  that  no  car  waa  pcr- 
aiitted  to  nm  in  raid  train  which  it  was  dangcrons  or  nnMfe  so  to 
nae«  and  to  see  that  his  aaid  tram,  taken  as  a  whole,  had  no  defects 
or  deficiencies  which  rendered  it  nnsafe  to  ran  the  satte  apon  the 
defendant's  road.  That  the  plaintiff;  en  the  aaid  28th  dajr  of  Do- 
eember,  A.  D.  18a2,  before  said  accident  happened,  and  at  the  tise 
he  so  engajred  to  become  the  conductor  of  said  train,  well  nnder- 
atooil  the  hasard  of  that  business,  and  well  knew  in  all  rcspecta  the 
condition  of  defendant's  road,  and  the  character  of  its  grades ;  and 
on  said  28ih  daj  of  Deeember,  A.  D.  1852,  and  before  said  acci- 
dent happened,  the  plaintiff  well  knew  how  nianjr  men  were  in  actual 
aenrice  on  said  train,  and  if  said  train,  or  the  cars  composing  the 
same,  had  on  that  dsy  anjr  of  the  defects  or  deficiencies  in  said  pe- 
tition mentioned,  which  hj  care  and  diligence  he  eovld  hare  dia- 
corered,  it  was  gross  negligence  on  his  part  that  he  did  not  discoYer 
the  same. 

**  That  the  negligence  and  want  of  care  of  the  plaintiff  in  the 
management  of  said  train,  before  and  at  the  time  ^id  accident  hap- 
pened, materiallj  contributed  to  poduce  the  injury  of  which  he 
eomplains.*' 

The  trial  in  the  Commoii  Pleas  rainltcd  In  a  rerdict  and  judgment 
for  the  plaintiff  below,  and  the  defendant  appealed. 

Tlie  case  camo  on  for  trial  to  a  jurj  in  the  dbtrict  court  at  the. 
September  term,  1855. 

It  appears,  from  the  bill  of  exceptions  taken  in  the  district  court, 
that  the  testimony  introduced  on  the  part  of  plaintiff  on  the  trial 
tended  to  establish  the  following  facts :  Tlie  plaintiff  went  into  tho 
emploj  of  the  defendant  in  tbo  spring  of  the  year  1852,  and  acted, 
the  greater  part  of  tho  time  he  was  so  in  defendants'  employ,  ss  the 
conductor  of  a  train  of  cars  on  defemlant's  road,  and  a  part  of  the 
time  in  other  capacities.    In  the  latter  part  of  Norember,  1852|  he 
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bacamt  tbe  eondnetor  of  a  train  of  freight  cars  mnning  between 
Sanduskj  and  KeDton.  Tlio  defendant  bad  two  freight  trains  on 
that  route,  and  in  tbe  rcgolar  conrie  of  busineas  they  lef^  Sandoskj 
on  alternate  days,  at  firs  o'clock  in  tbe  morning,  and  arrircd  in 
Kenton  at  fovr  o'clock  in  the  aAcmoon  of  the  same  day,  and  return- 
ing left  Kenton  in  the  morning  on  alternate  daya,  and  arrircd  at 
Sanduskj  the  same  day.  Of  one  of  these  trains  plaintiff  was  tbe 
conductor,  and  Benjamin  R.  Pratt  was  the  conductor  of  the  other, 
and  they  were  accustomed  to  pass  each  other  at  Tiffin.  On  tbe 
27th  day  of  December,  1852,  the  plaintiff  and  said  Pratt,  with  tbe 
consent  of  J.  A.  Barker,  the  general  freight  agent  of  tbe  defendant, 
exchanged  trains  for  one  trip.  On  the  28th  day  of  tbe  month  laai 
aforesaid,  the  plaintiff,  with  Pratt's  train,  met  Pratt  with  plaintiff's 
train  about  a  mile  north  of  Tiffin,  and  they  exchanged  back  again, 
and  the  plaintiff  took  his  train,  which  was  going  south,  and  wbicb 
bad  that  morning  come  from  Sandusky  under  the  charge  of  said 
Praitt,  and  proceeded  sonth  with  it  on  bis  way  to  Kenton.  The 
plaintiffs  train  was,  when  he  took  it,  behind  time,  and  he  was  far* 
tber  end  unaroidably  delayed  at  and  near  Tiffin.  The  plaintiff 
bad,  on  said  train,  no  freight  for  any  station  between  Tiffin  and 
Kenton,  and  after  learing  Tiffin  he  did  not  stop  at  any  station, 
except  once  or  twice  to  take  wood  and  water  for  tbe  engine,  until 
be  arrived  at  Kenton.  The  plaintiff  made  no  examination  of  tho 
cars  composing  said  train,  for  tbe  purpose  of  ascertaining  the  con- 
dition of  the  brakes  and  machinery  therewith  connected,  or  of  the 
wheels  and  running  gear,  either  at  the  time  he  took  tbe  same  from 
tbe  hands  of  Pratt  or  at  any  time  after  that  on  that  day.  Tho 
plaintiff  arrived  at  Kenton  with  said  train  at  about  fire  o'clock 
P.  M.  of  tbe  day  Isst  aforesaid,  and-  stopped  at  a  warehouse  there 
for  the  purpose  of  discharging  some  freight.  The  grade  of  tbe 
railroad  at  tbe  point  where  be  stopped,  descends  toward  tbe  sonth, 
and  continues  to  do  so  from  that  point  for  a  distance  of  about  900 
feet,  at  tbe  rate  of  about  40  feet  per  mile.  In  tbe  ordinary  couraa 
of  business,  this  train  passed  down  this  grade  to  tbe  bridge  on  tbe 
Bcioto  rirer,  and  then  back  into  a  side  track  to  permit  tbe  train 
coming  from  tbe  south  to  pass.    On  this  occasion,  after  tbe  plain- 
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iiir  b«d  finished  ditchftrging  freight  al  said  warehouse,  said  train 
Wis  started  forward  in  ihe  direction  of  said  bridge,  and  after  the 
engine,  with  a  part  of  the  train,  had  passed  along,  the  plaintiff,  who 
was  standing  near  the  track  in  eonTcrsation,  discovered  that  the 
binder  part  of  the  train  had  become  detached  and  had  been  loft 
behind,  (Nit  was  in  motion,  and  was  moring  down  said  grade  after 
the  part  of  said  train  attached  to  the  engine.  The  detached  part 
of  the  train,  when  plaintiff  first  diseorcred  it,  was  north  of  where 
be  was  standing,  and  was  coming  towards  him,  and  as  soon  as  he 
discorercd  it  he  ran  to  it,  got  upon  the  first  car,  and  standing  with 
one  foot  on  the  platform  or  step  in  front  of  the  car,  and  one  knee 
on  top  of  the  car,  with  his  hands  tookhold  of  the  cross-bar  on  the 
top  of  the  brake-staff;  he  endearored  to  turn  the  same  for  the  par- 
poee  of  stopping  said  cars.  At  the  first  effort  he  did  not  succeed 
in  taming  said  brake.  lie  made  another  effort,  nsing  more  force, 
when  the  same  snddenlj  gate  way  and  turned  freelj ;  hj  reason  of 
which  the  plaintiff*!  hands  slippe<l  off  and  he  fell  to  the  ground  in 
front  of  said  car,  and  one  wheel  of  the  ear  passed  over  his  right 
ann  between  the  hand  and  elbow,  crushing  it  verj  badl/ ;  and  the 
plaintiff  was  otherwise  injured  bjr  the  fall.  The  cars  composing  said 
(rain  were  all  eight*wheeled  box  cars,  from  24  to  28  feet  long,  and 
about  ten  feet  high,  and  were  all,  with  one  exception,  loaded  with 
lumber.  The  onljr  men  on  said  train,  on  that  dajr,  when  the  plain- 
tiff took  the  aame  from  the  handa  of  said  Pratt,  besides  the  plaintiff, 
were  the  engineer,  fireman  and  wood-passer.  The  plaintiff,  further 
to  maintain  the  issue  on  his  part,  introduced  James  Ford  as  a  wit- 
ness, who  testified,  among  other  things,  that  after  the  accident  he 
examined  the  brake  of  the  car  from  which  the  plaintiff  fell ;  thai 
he  found  the  brake-chain  broken,  and  he  judged  from  its  appearance 
that  the  break  in  the  chain  was  an  old  one.  William  D.  Steams, 
whose  deposition  was  introduced  bj  the  plaintiff,  testified  that  he 
examined  said  brake  after  said  accident,  and  that  ho  found  said 
brake«chain  broken.  There  was  no  further  or  other  evidence  intro- 
duced on  said  trial  bj  either  party  tending  to  show  from  any  exami- 
nation of  said  brake-chain  that  it  was  broken,  or  when  it  was 
broken ;  but  there  was  testioiony  tending  to  prove  that  said  ohaia 
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Vroke  while  plaintiff  wta  working  tbe  hnk%  iad  At  the  time  of  the 
injarj  to  plaintiff.    The  plaintiff  introdaeed  erideaee  tending  to 
show  that  aaid  train  hecame  leparated  at  Kenton,  at  abore  tten- 
tioned,  hj  the  breaking  of  a  eonneeting  link,  and  that  aaid  link  was 
dcfeetiTO.    The  onljr  witneM  who  exambed  it  after  it  wae  broken, 
and  the  onljr  one  who  gare  anj  teotinionj  in  relation  to  anj  defeet 
therein,  waa  Geot  R.  Grain,  whoee  deposition  was  introdaeed  by 
said  plaintiff,  and  who  testified  that  the  defeet  waa  that  the  link  wu 
not  sttflieientlj  welded  in  making.    And  the  plaintiff  gare  eridence 
tending  to  prove  that  the  brake  from  which  the  plaintiff  fell,  as 
aforesaid,  was  oonstmeted  with  a  eross-bar    on  the  top  of  the 
brake-shaft  in  this  form  +  for  turning  the  same,  and  that  a  brake 
thns  eonstmetcd  eonld  not  be  as  safeljr  and  eonveniently  vsed  as  one 
with  a  wheel  or  rim  at  the  top.    The  defendant  gave  evidence  tend- 
ing to  prove  that  the  plaintiff,  as  the  eondaetor  of,  said  train,  had 
the  entire  management  and  eontrol  of  the  same  while  vpon  the  road; 
that  he  had  the  eontrol  of  all  the  other  servants  of  the  eompanj  em- 
ployed in  said  train ;  that  it  was  his  datj  to  see  that  each  man  npon 
the  train  was  at  his  post,  and  in  the  faithful  diaeharge  of  his  duty ; 
that  if  there  were  no  brakemon  on  said  train  it  was  the  fault  of  the 
conductor,  as  the  defendant  employed  a  brakeman  for  the  train,  and 
if  he  were  absent  from  his  post,  or  neglected  to  do  his  doty,  it  was 
the  conductor's  business  to  report  the  fact  to  the  freight  agent,  who 
would,  in  such  case,  provide  another  brakeman  for  the  train*    The 
defendant  gave  evidence  tending  to  prove  that  the  train  of  whidi 
the  plaintiff  was  the  conductor  sforesaid,  was  a  distributing  freight 
train ;  that  there  were  five  regular  stations  on  said  road,  between 
Tiffin  and  Kenton ;  that  it  Was  the  duty  of  the  plaintiff,  as  the  con- 
ductor of  said  train,  to  stop  with  the  same  at  eaoh  station,  and  at 
each  station  to  examine  the  wheels,  running  gear,  brakes  and  mn> 
ebinery  connected  therewith  of  the  cars  comprising  said  train ;  that 
if  any  ear  .became  unsafe  to  run,  it  was  the  duty  of  the  conductor 
to  leave  it  at  the  first  side  track ;  that  for  a  mere  defect  in  the  brake 
of  a  car,  even  if  such  defeet  rendered  the  brake  unsenriceable,  it 
would  not  be  the  duty  of  the  conductor  to  awitch  and  leave  the  car, 
but  it  waa  hii  duty  to  exaaiDe  the  brakes  and  keep  himsdf  infotoicd 
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of  tlieir  eon  JttioD,  that  be  might  know  what  brakes  ^nld  be  relied 
vpon  for  OBe,  end  that  he  might,  on  hia  return  to  Sandnskji  re> 
port  to  the  freight  agent  all  defects  and  deficiencies. 

Upon  the  eonclnsion  of  the  OTidodcCy  the  defendant  requested 
the  court  to  giro  to  the  jory,  among  otherSi  the  soTeral  separate  in- 
stmetions  foUowbg,  to  wit : 

let.  That  so  far  as  the  plaintiff  was  eonoemedf  the  defendant  wu 
not  bound  to  furnish  cars  with  brakes  of  any  particular  eonstmction| 
nod  that  the  fact,  if  such  be  the  fact,  that  the  brake-staff  on  the  cor 
from  which  the  plaiutiff  fell  was  surmounted  bjr  n  cross-bar  instead 
of  a  wheel,  fumiflied  no  grounds  of  recorerj  in  this  casci  eren  though 
the  jnrj  should  find  tlie  latter  mode  of  construction  to  be  the  safest 
and  best. 

2d.  That  if  the  jurj  find  that  the  plaintiff  had  been  running  his 
train  for  one  or  more  trips  without  brakemen  or  trainmen,  and 
without  complaint  on  his  psrt,  the  fact  that  there  was  no  such  men 
on  the  train  at  the  time  of  the  ncddenty  furnishes  no  ground  for 
recoTcry. 

8d.  That  if  the  jury  find  that  the  absence  of  brakemen  on  the 
train  in  plaintiff's  charge  at  the  4ime  of  the  accident,  was  by  reason 
of  the  negligence  of  Pratt,  who,  by  plaintiff's  consent,  had  oon* 
dvcteil  said  train  from  Sandusky  to  Tiffin,  when  it  was  taken  by  the 
plaintiff,  then  such  absence  of  brakemen  giros  to  the  plaintiff  no  right 
to  rccoTcr. 

4lh.  That  if  the  jury  find  that  the  injuries  of  which  the  plaintiff 
eomplains  were  ocessionod  by  defect  in  the  machinery  or  cars 
composing  the  train  under  the  plaintiff's  charge,  Snd  that  such  do* 
fccts  were  unknown  to  the  defendant,  and  were  of  such  a  charseter 
that  the  defendant  could  not,  in  the  exercise  of  ordinary  care,  hare 
detected  or  atoided  them,  that  for  iiyuries  thus  occasioned  the  plain- 
tiff cannot  recorer. 

5tlu  That  the  plaintiff,  in  entering  into  the  employ  of  the  defen- 
dant as  the  conductor  of  any  of  its  freight  trains,  took  upon  himself 
the  ordinary  hasard  of  that  business,  and  that  the  breaking  of  a 
brake-chain  or  connecting  link,  from  secret  or  latent  defects  therein, 
wliieh  eonld  not|  by  ordinary  care,  hare  been  discoTsredi  is  one  of 
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Um  ordinary  haiards  of  that  bwineti,  and  for  injuries  ansUincd  by 
the  plaintiff  ooeaaioned  bjMch  breaking,  tbe  plaiatiif  is  notentiUod 
to  reoorer. 

6th.  That  if  the  injuries  of  wbieh  the  plaiDtiff  complains  befeU 
him  bj  reason  of  his  ignorance  of  defects  in  the  machinery  or  can 
composing  the  train  of  which  he  had  charge^-vhieh  defects  be 
might  hare  known  bj  the  exercise  of  proper  care  and  cantion,  and 
the  performance  of  his  dutj  as  the  conductor  of  said  train — then  he 
it  cot  entitled  to  recorer. 

7th.  That  if  the  plaintiff's  neglect  of  datj  as  the  conductor  of  the 
train  in  the  petition  mentioned,  contributed,  in  anj  degree  to  pro* 
dnce  the  injuries  of  which  he  complains,  he  cannot  recorer. 

And  thereupon  the  conrt  charged  the  jurjr  as  ftUows,  to  wit: 

^.Gbhtlbmeh  or  thb  Jurt  :  After  the  Terj  patient  nnd  attentire 
hearing  jou  hare  giren  this  case,  it  maj  be  confidentlj  anticipated 
that  jour  rerdict  will  be  such  as  the  law  delights  in,  and  all  that  lbs 
parties  ha? e  a  right  to  expect.      . 

**  We  are  liring  in  the  patent  ag0  of  new  InTcntioni,  and  ererj 
one  of  these  inTcntions  exerts  its  influence  either  for  good  or  cfily 
or  both,  on  societj.  Amongst  the  most  remarkable  of  these  modem 
improTcments  is  the  application  of  sieam  to  the  running  of  wheeled 
carriages*  The  good  and  salotarj  eiffect  of  this  great  improvement 
in  the  mode  of  trarel  and  transportation,  are  scon  and  felt,  and 
acknowledged  ererjwhere  within  the  circle  of  its  influence;  and 
all  men  are  interested  in  preserYtng,  improving  and  perfecting  this 
great  instrument  for  the  dissemination  of  thought,  and  for  the 
interchange  and  distribution  of  the  products  of  the  soil  and  the 
work-shop. 

**But  to  preserre  it,  and  make  it  what  it  is  so  well  calculated  to 
be,  a  help  and  benefactor,  it  must  be  properly  managed  bj  prudent 
mtfOj  men  of  intelligence,  men  who  know  well  their  rcspectire  duties 
in  their  respective  stations,  and  will  perform  them  regardless  of  all 
consequences.  When  it  ceases  to  be  so  managed,  it  will  have  ceased 
to  be  a  blessing,  and  had  better  be  abandoned.  The  law,  then,  in 
holding  the  proprietors  of  these  roads  to  a  strict  and  faithful  die* 


ftJklLBOAD  COMPIXT  vi^  BAKBElL  545  * 

charge  of  their  ditiet,  seeks  to  prescrre  their  isefolaess  to  the  eoan 
manitj  bj  making  tbeoi  recpood  in  monej  for  anj  injorj  sutained 
through  the  improper  managemeiii  of  those  haring  them  ia  charge. 
These  railroad  companies,  being  new  creations,  their  legal  liabilities 
nre  not  so  ctearlj  and  ezactlj  ascertained  and  defined  as  those  of 
persons  who  ha*io  been  the  subjects  of  the  law  for  centnries.  Yet 
their  rights,  their  duties  and  liabilities,  most  be  ascertained ;  and 
when  their  rights  hare  been  encroached  upon,  thej  most  hare 
redress ;  when  thej  hare  committed  a  wrong,  or  failed  to  discharge 
ft  legal  datj,  thej  must  be  held  responsible,  and  a  conri  of  jostica 
and  a  jnrj  of  intelligent  gentlemen  b  a  proper  tribnnal  to  trj  the 
facts  and  administer  reflresa.  To  jon,  then,  gentlemen,  as  to  an 
intelligent  and  impartial  tribunal,  this  controversj  is  submitted,  and 
joQ  will,  of  coune,  trj  and  treat  it  as  though  it  were  between  natu- 
ral persons.  Yon  are  not  to  know,  in  jour  deliberations  and  con- 
doflions,  whether  these  parties  are  natural  or  artificial :  a  corporation 
naj  not  hare,  and,  in  fact,  has  not  a  soul  to  sare ;  but  it  has  a  pocket 
to  eomlcmn,  and  the  fact  that  manj  of  their  pockets,  at  this  particular 
period,  are  utterlj  emptj,  is  rather  a  mlsfortuno  than  a  crime. 
Ilowerer*  as  this  tribunal  tries  pocket,  and  not  soul  cases,  the  mere 
fact  that  this  defendant  is  soulless  must  not,  in  the  least,  be  allowed 
to  affect  or  influence  joar  deliberations  or  conclusions.  Trj  the 
easo  as  between  persons  standing  as  perfect  equals  before  the  laws. 
What,  then,  is  the  real  bsuo  between  these  parties  which  jou-  are 
called  to  trj  and  pass  upon  7  In  order  to  answer  in  jour  presence, 
this  question  in  an  intelligible  and  eifectiTe  manner,  it  will  be 
neccssarj  to  rerert  to  the  eridence  in  the  case.  But  in  alluding  to 
the  eridence,  I  intend  onlj  to  speak  of  those  facts  about  wl\ich 
there  is  no  controversj :  the  controrerted  (acts  arc  for  jour  deter- 
mination  alone.  The  plaintiflf,  on  the  28th  da j  of  December,  1852, 
was  in  the  emploj  of  the  defendant,  (the  defendant  being  a  rail- 
road coropanj,)  to  conduct,  between  Sanduskj  and  Kenton,  on 
defendant's  road,  a  train  of  cars  for  the  transportation  and  distri- 
bution of  freight  Thi$  U  $imply  and  entirely  Ms  eimtrad.  But 
this  contract  attaches  to  itself  a  great  manj  legal  and  necessarj 
incidents.  What  are  these  incidents?  As  to  the  plaintifll  first,  he 
85 
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hired  for  %  ipecifio,  fixed  and  oerUin  purpoMu    He  is  pretvned  to 
hare  known  tbo  nature,  the  hasard  and  the  retpona ibilitj  of  the 
hnsineis  upon  which  he  was  entering,  and  to  hare  entered  ipon  it 
with  all  ita  dutiea,  haiarda  and  reeponaibilitiea  staring  him. in  the  faee ; 
and  he  was  hound  to  discharge  his  duty  with  snoh  prudenoe,  care 
and  f  igilance,  as  the  hasard  to  life  and  limb  and  property  demanded. 
If  he  has  failed  so  to  perform  his  datj,  and  the  injnrj  of  which 
he  ooinplains  is  the  result  of  such  failure  on  his  pari,  he  is  the 
▼iotim  of  his  own  fault,  and  has  no  right  to  eompldn  of  another. 
In  such  ease  he  eould  not  reooTor.  !  We  know  of  no  law  defining 
the  rariotts  duties  of  the  conductor  of  a  train  of  eara.    It  is  a 
question  of  fact,  and  you  must  answer  it  from  the  eridenoe  in  the 
ease.    This,  then,  will  be  jour  first  inquirj^Wbat  were  the  duties 
of  A.  0.  Barber  as  conductor  7    Seeondlj — Did  he  perform  those 
duties  7  Third — If  he  did  not  do  his  dutjr,  are  the  injories  of  which 
he  eom plains  the  result  of  his  omission  of  dutjr  T    What  were  his 
duties  in  relation  to  the  machinery  compoeing  his  train  at  the  time 
of  reeeiring  it  at  Sandoskjr  or  Kenton?    Did  the  eompanj  relj 
upon  him  to  examine,  detect  and  report  defects  in  the  material  of 
the  train,  and  did  thej  give  him  to  understand  that  this  was  a  part 
of  his  dutj,  or  is  this  a  settled  fixed  part  of  the  duties  of  all  freight 
train  conductors  7    Did  the  company  rely  upon  the  conduotor  to 
perform  this  serf  ice  7    Did  the  conductor,  bjr  the  oontraol  which 
placed  him  in  the  employ  of  the  eompanj,  either  expressl/  or  b/ 
implication  of  law  growing  out  of  the  peculiar  relation  of  himself 
to  the  company,  undertake  to  perform  this  SerTice  7    If  he  did  so 
undertake,  and  failed  to  perform  these  duties,  and  his  iigurj  is  the 
result  of  such  failure  to  perform,  he  is  the  ? iotim  of  his  own  Csult. 
He  cannot  complain  of  ^another.    In  such  case  he  will  not  be  eiiti* 
tied  to  recoTer.    Make  this  same  inquiry  as  to  the  duties  of  toe 
plaintiff  in  relation  to  tbo  material  of  his  train  in  its  passage  from 
the  point  where  he  received  to  the  point  where  he  diseharged  it.  Did 
he,  either  expressljr  hj  the  terms  of  his  contract,  or  by  implication 
of  law  growing  out  of  his  peculiar  relation  to  the  company,  under* 
take  to  bestow  certain  care,  diligence  and  attention  upon  the  maobi- 
nery  and  other  material  eompostng  his  train  7    If  thero  was  such 
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»n  vndertftliing  on  the  pmrt  of  the  plaintiff,  di.1  be  perform  ttf  If 
be  dkl  not,  end  bit  injuFiei  are  the  resajt  of  eaeh  omittion  on  hie 
perty  be  bee  no  reason  to  complain,  and  vill  ba?e  no  right  to 
recover.  80  inqairo  what  were  the  duties  of  this  plaintiff  toward 
the  macbinerj  in  all  positions.  What  were  his  dnties  at  Kenton  T 
If  his  injnrjr  is  the  result  of  his  own  negligence  or  omission  of  dutj» 
be  ennnol  recorer.  What  was  bis  dutj  when,  he  ww  the  detached 
enrt  following  the  train  ?  If  to  reach  the  brake,  break  it  down, 
nnd  stop  the  ears,  was  en  act  calculated  to  s«Te  the  train  or  macbi- 
Berj  from  impending  danger  and  probable  injur/,  or  to  prevenl 
injnty  to  tbe  men  on  the  engine,  it  was  n  praiseworthj  nnd  mani/ 
net  on  bis  part  to  make  the  effort,  and  if,  in  that  effort,  be  sustnined 
bis  injuries  tbrongb  no  fauH  or  negligence  or  carelessneaof  his  own, 
bnt  bjr  the  fault  or  omission  of  tbe  company,  in  suoh  case  he  would 
bnre  n  right  to  recorer.  But  though  he  sustnined  bis  injuries  while 
engaged  in  this  Inudable  effort  to  sare  life  and  property,  yet  if  thej 
worn  tbe  result  of  bis  own  negligence  or  want  of  care,  be  cannot 
recoTcr.  Tbe  railroad  companj  emplojed  Barber  to  conduct  n 
freight  train.  By  that  contract,  what  did  the  oompan/  nndertnke 
to  do  T  Tbe  first  thing  the  companj  bound  itself  to  do,  was  to 
famish  the  plaintiff  with  n  train  to  run ;  n  proper  train,  baring  all 
tbe  necessary  machinerjr  nnd  appendages  of  n  good  and  safe  kind, 
nnd  beliered  bj  tbe  companj,  after  a  careful  and  skilful  eiaminik 
tiout  to  be  good  nnd  safe  to  the  eraplojees,  both  in  stjie  and  stmo- 
tnre,  according  to  thp  danger  and  hasard.  of  the  business.  Thej 
undertook  to  fumub  said  train  and  machinerj  in  good  and  safe 
condition ;  thej  undertook  to  devote  reasonable  carCi  attention  and 
diligence  to  the  machinerj  and  other  material  that  made  up  the 
train ;  and  this  either  bj  the  plaintiff  or  some  other  person.  Thej 
midertook  to  furnish  the  train  with  such  number  of  bands,  poo* 
•easing  rensonable  skill,  as  were  necessarj  to  the  snfo  conduct  of 
tbe  train.  Thej  agreed,  in  short,  that  OTerjtbing  necessarj  for 
Ibe  conduct  of  the  train  with  safetj  to  tbe  conductor,  should  bo 
done  on  their  part  And  finallj,  thcj  undertook  to  he  responsible  to 
Barber  for  the  negligence  and  carelessness  of  certain  of  thiir  em« 
plojeeii  through  which  negligence  or  carelessness  na  injnrj  might 
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retilt  to  bim.    And  id  tbe  discharge  of  erery  one  of  tbcee  onder- 
tokingi  they  were  to  use  feasonable  and  proper  care,  diligence  and 
ikill.  And  wbat  ia  reasonable  eare  and  akill,  depends  much  on  the 
.  nature  of  tbe  enterprise.    That  wbieh  would  be  reasonable  care  in 
driring  a  toam  of  steadj  road  horses,  might  not  be  so  in  dririog 
a  pair  of  unbroken,  fractions  ootti.    That  which  would  be  reasona- 
bljr  skillful  and  eareful  in  proTiding  a  lock  for  a  road  wagon,  might 
not  bo  so  in  providing  a  brake  for  a  train  of  cars.    The  reasonable- 
ness of  the  care,  skill  and  diligence,  must  depend  altogether  on  tbe 
nature  of  the  enterprise.    When  a  partj  puts  a  dangerous  bodj  in 
motion,  the  care,  skill  and  diligence  required  in  order  to  be  reason- 
able, must  be  of  a  high  order.    If  the  one  is  itrj  dangerous,  tbe 
other  must  be  of  a  rery  high  order*    Where  the  one  is  most  danger- 
ous, the  other,  to  be  reasonable,  must  be  of  the  highest  order.   Now, 
inquire  of  the  OTidence  whether  the  railroad  company  baa  performed 
these  undertakings/    If  thej  hare  performed  these  and  all  other 
undertakings  on  their  part,  if  they  bare  been  guilty  of  neither  care- 
lessness, negligence  or  want  of  skill,  they  are  not  liable." 
And  the  court  further  instructed  the  jury  as  follows : 
**  That  as  to  the  instruction  first  requested  by  the  defendant  as 
aforesaid,  tbe  Court  would  not  give  the  same  in  the  form  requested, 
but  would  giro  it  with  this  modification :  that  though  the  defendant 
was  not  bound  to  provide  brakes  of  any  particular  conatruction,  yet 
that  it  was  bound  to  furnish  good  brakes  of  a  safe  kind,  provided  brakes 
were  at  all  necessary,  (which  was  a  question  d^nding  on  the  evi- 
dence.)   And  that  it  was  not  a  question  between  the  kinds  of  brakes, 
but  were  brakes  necessary  to  the  safe  conduct  of  the  train,  and  if 
so,  were  those  furnished  such  as  reasonable  akill,  diligence  and  care 
would  have  furnished  as  safe  brakes.    That  as  to  the  instruetion 
seoondly  requested  by  the  defendant  as  aforesaid,  the  court  refused 
to  give  tbe  same,  and  said  to  the  jury  that  $ueh  wa$  not  the  lav  m 
OAie,  unless  by  the  express  or  implied  terms  of  his  contract  it  was 
a  part  of  his  duty  to  determine  tho  number,  eare  and  skillfulneio  of 
tbe  trainmen  and  brakemen,  or  to  employ  and  provide  them ;  if  rack 
were  his  duty,  and  he  failed  to  perform  it,  it  furnished  no  ground  of 
recovery,  ofAervtW,  if  tki$  dutjf  devolved  on  other  employeeo  of  tho 
company^  not  under  oontrol  ^f  tho  plaintiff.    That  aa  to  tho  in- 
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tiractkm  thirfly  rcqtrtwi  by  the  Jcfe«aaml,  m  aJwtMiii,  m 

ref Mca  to  give  tke  mm  «  »tti«r  ud  fom  m  tc^Milcd,  Wft  »- 

ftnwted  IW  j  wy  tkai  if  IW  plamut  Md  Pir»tt  k«a  «d«ig«a  tr«iM. 

witlM»i  tk.  eo««it  of  0«  WwU»l.  Ui«  At  defaiattt  w«o  Bot 
lUbleforPratt'tMgtigcMo;  Ui  if  md  cxchuco  wm  Bftde^tk 
the  defe»ib»fi  eonteiil,  or  mder  tlieir  diree»io«,  lfce«  Prttt  w«  «■- 

ply  the  agent  of  tlie  eMpoiiy  for  the  drlimx^  0«  t«i«  to  Barber 
on  tbe  rood  wlien  they  »ishl  Bee^  ud  in  thai  cmo  irftndmki  wmt 
Uabl€far  At  negligemm  rf  Pr^U,  eiaeUy  in  the  aaae  Banner  and 
to  the  laine  extent  they  wonld  hare  been  liahle  for  the  negligence  of 
any  other  agent,  whose  dniy  they  had  mde  ii  to  deUver  to  plaintiff 
a  reasonably  safe  train  and  machioery.    That  as  to  the  instmetieas 
Ibnrtbly  requested  by  the  defendan^  ae  afoiesaid,  the  coCTt  refnsed 
to  give  the  same  in  iu  terms,  bnt  said  to  the  jnry  that  the  defendant 
vonld  not  be  liaWe  for  sndidefecto,  as  Heonld  not,  by  the  exercise  of 
rtammaUi  care,  hare  detected,  and  vhat  was  rea$onMe  care,  m 
IAm  cdttf,  had  heem  alrtadg  erpiainid. 

**  That  as  to  the  instmction  fifthly  by  the  defendant  above  re- 
qnested  as  aforesaid,  the  cout  refused  to  gire  in  iu  terms,  hot  said 
to  the  jnry,  that  as  to  the  care  whiA  the  defendant  was  bound  to 
exercise,  it  most  be  reasonable^  and  what  was  reasonable  care,  under 
the  drcumsUnccs,  they  had  already  explained;  that  whatv^ 
reasonable,  as  before  stated  to  them,  depended  on  the  nature  aiid 
hazard  of  the  enterprise  or  business  in  which  they  were  engaged. 
That  as  to  the  instmction  by  the  defendant  sixthly  requested  as 
aforesaid,  the  court  refused  to  give  the  same  in  iU  terms,  but  in- 
•trueted  the  jury  that  it  was  right,  proTided  it  was  the  plaintilf's 
duty  to  examine  for  and  detect  these  defects,  and  whether  it  was  his 
duty  thus  to  do,  was  a  queitwm  offttet  for  the  jury  to  determine,- and 
was  it  a  part  of  his  duty,  or  was  it  no  part  of  bis  duty,  was  for  them 
to  say.   Wss  it  the  duty  of  other  employees,  over  whom  plaintiff  had 
no  control  T    That  as  to  the  instructions  serentlily  by  the  defendant 
requested  as  aforesaid,  the  court  refused  to  give  the  same,  in  its 
termsi  but  said  to*  the  jury,  that  if  the  plaintiff's  neglect  of  his 
duty  Csused  the  injury,  or  was  such  as  that,  without  it,  the  itgury 
would  net  have  happened  to  him,  then  the  plaintiff  could  not  recover* 
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it  are  dtflcrent,  and  conaeqnently  gira  Hm  to  a  difierent  rule  of 
liability.  The  eompanj  ean  act  onlj  throagh  ita  agenta  and  em- 
plojeea,  who  are  engaged  in  a  eommon  enterprise,  in  which  they 
ahare  the  reaponiibilitjr,  and  in  which  the  aafctj  of  each  dependa 
much  on  the  cfficienej  with  which  ererj  other  performs  his  dniy. 
They  have  opportunitiea  of  observing  the  condact  of  each  other, 
and  re«iuiring  fidelity  by  reporting  delinquencies ;  and  they  hare 
means  of  information  as  to  the  sufficiency  of  the  machinery,  and 
the  condition  of  the  road,  as  well  as  opportunities  of  adopting  pre- 
cautions for  safety  not  ordinarily  open  to  passengers.  And  they 
make  their  engagements  to  ser^c  the  company  in  view  of  the 
natural  and  ordinary  hasards  incident  to  the  business,  and  muai 
be  presumed  to  stipulate  for  a  proportionate  eompensation. 

It  was  adjudged  in  the  case  of  TA^  LiUi$  Miami  RaUroad  Com" 
pony  vs.  Sttvtn$^  20  Ohio  Rep.,  thai  when  an  employer  places  on« 
person  in  his  employ,  under  the  direction  of  another,  also  in  his  em- 
ploy, such  employer  u  liable  for  injuries  to  the  person  placed  in  tho 
9ul9rdinaU  situation,  by  the  negligence  of  his  superior.  And  this 
doctrine  was  reviewed  and  affirmed  by  the  court  in  the  case  of  Tk^ 
C.  (7.  (f  C.  Railroad  Company  vs.  Keary^  8  Ohio  St.  Rep.  201, 
niion  the  ground  that  the  injured  agent  or  employee,  at  the  time  of 
the  injury,  was  acting  under  the  immediate  control  and  direction  of 
his  superior,  by  whose  neglect  the  injury  was  received,  and  tliua 
occupied  a  position  which  precluded  htm,  for  the  time-  being,  from 
exercising  bis  own  discretion  in  looking  to  and  providing  for  hia  own 
sifety. 

The  principle  settled  in  these  cases,  however,  Ir.  diatinguishable 
from  that  which  governs  in  the  ease  before  us.  Here  Barber,  at 
the  time  of  the  injury,  was  not  under  the  direction  or  control  of  any 
superior  officer  or  agent  of  the  company.  lie  had  the  oontrol  and 
charge  of  the  train  himself  as  its  conduotor.  True,  the  train  and 
the  road  were  the  property  of  the  company.  But  the  charge  and 
use  of  the  train  were  committed  to  Barber,  who  was  at  the  time,  ee 
far  as  tha(  train  was  concerned,  the  sole  representative  of  the  eom- 
pany.  This  superintending  charge  gave  him  power  to  regulate  the 
apeod  of  the  train^  to  run  it  er  to  stop  ity  and  to  control  and  dtrtei 
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it  IB  any  cmergencjTi  aeoorcling  to  the  dietttei  of  his  own  jodgment. 
True,  he  was  to  use  and  manage  the  train  in  accordance  with  the 
mica  and  regulations  prescribed  bj  the  company,  but  in  doing  so  he 
waa  not  under  the  directing  authoritj  of  any  superior  or  superin- 
tending agent  of  the  eompanj.  The  responsibilit/  of  his  position 
imposed  upon  him  the  dutj  of  rcsMnable  care  and  diligence,  not 
only  in  the  management  of  the  train,  but  also  in  the  due  inspection 
of  the  ears,  machinery  and  apparatus  committed  to  his  charge,  and 
in  case  of  any  insofiiciency  in  the  number  of  the  hands,  or  delin* 
quency  in  the  performance  of  duty  by  the  hands  on  the  train,  or  in 
case  of  any  defect  in  the  cars  or  machinery,  to  report  the  same  to 
the  company,  and  forthwith  take  the  necessary  and  proper  precau« 
tioi)s  for  the  safety  of  the  train  and  the  persons  upon  it.. 

Under  these  circumstances,  what  risks  did  Barber  assume  to  run, 
and  what  duties  and  obligations  rested  upon  the  company  T  The 
business  was  hazardous,  and  he  undertook  the  employment  and 
made  his  engagement  in  contemplation  of  the  perils  incident  to  it. 
The  company  did  not  insure  him  ngainst  accident,  or  those  unfore^ 
seen  perils  which  due  and  proper  care  and  diligence  could  not  pro- 
Tide  against.  Injuries  from  accidents,  which  the  utmost  stretch  of 
human  »kill  and  foresight  ennnpt  provide  agninst,  aro  incident  to 
ntl  situations  and  conditions  in  life.  And  because  one  person  is  in 
the  employ  of  another  in  a  hasardous  business,  it  does  not  follow 
that  the  employer  must  stand  responsible  for  damages  resulting  from 
injuries  rcceired  through  accidents,  which  a  proper  degree  of  dili- 
gence and  skill  cannot  guard  against 

Tlie  company  was  presumed  to  use  reasonable  and  orrlinsry 
care  and  diligence  in  the  selection  and  employment  of  oonipetent 
and  suitable  agents  and  employees,  in  keeping  its  road  in  repair, 
and  in  providing  it  with  sufficient  and  suitable  cars  and  machinery 
for  its  use*  And  in  Barber's  undertaking  to  act  as  the  eonduetor 
of  this  train  of  freight  cars,  he  may  be  presumed  to  have  stipu- 
lated in  contemplation  of  the  performance  of  this  reasonable  and 
ordinary  duty  on  the  part  of  the  company,  and  to  have  under- 
taken to  have  beurred  all  the  ribks  and  hazards  of  the  business, 
iHi  that  condition.     The  company,  therefore,  became  responsib? 
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to  bim  onlj  in  ease  of  an  injurj  reecWcd  bjr  bim  tbnrogb  a  negled 
of  tbal  reasonablo  and   ordinarjr  eara  and  diligcneo  in  tbo  per> 
formaneo  of  ita  dntj,  whicb  it  waa  preaamcd  to  ezerciae,  and  in 
contemplation  of  wbicb  ita  emplojeeo  mako  tbeir  engagenBonts. 
And  thia  neglect,  in  order  to  create  a  liabilitj  on  tbe  part  of  the 
companj,  mnat  be  the  wrongful  act  of  tbo  companjr  aa  diatingniahed 
from  the  neglect  of  a  mere  operatiro  or  agent  of  tbo  companj. 
For,  bowerer  aa  to  paaaengcra,  or  persons  who  are  neither  paaaen- 
gera,  agenta  or  omplojeca,  a  railroad  companj  may  be  reeponaible 
for  injnriea  done  by  the  neglect  or  miscondaet  of  its  agenta  or  ens- 
ptojreea,  wbilo  engaged  in  tbe  basinesa  of  tbo  companj,  it  appean 
to  be  settled^  both  in  England  and  in  this  countrj,  that  the  com* 
panj  ia  not  liable  to  an  operative  or  a^cnt  in  ita  emploj,  for  injn* 
riea  rctnlting  from  tbe  carclcasnesa  of  another  operative  or  agtet, 
when  both  are  engaged  in  a  commc  n  service,  and  no  power  or  eon* 
trol  ia  exercised  bj  the  one  over  tbe  otber.     61  C,  ^  (7.  Rattroad 
Cowpany  va.  Ktary^  8  Ohio  St.  Rep.  201 ;  Redfield  on  Railwaja, 
880*    And  this  doctrine,  that  tbe  companj  ia  not  liable  to  one  em* 
plojeo  for  injuries  received  from  another  in  the  aame  bnsineas  or 
service,  it  is  said,  tends  to  make  all  emplojeea  anziona,  watchful, 
and  interested  for  the  fidelitj  of  each  other,  and  it  ia  one  of  the 
riaks  in  riew  of  which  everj  emplojee  enters  tbe  service  of  the 
companj.    Bat  this  dootrin^  that  tbe  principal  is  not  liable  to  one 
agent  or  servant  for  an  iojurj  arising  from  the  neglect  or  mlacon* 
duct  of  other  i^genta  or  servanta,  mnst  bo  received  with  thu  qnalifi* 
cation,  that  the  principal  is  without  fault  in  tbe  selection  and  cm* 
plojment  of  tbe  other  agents  and  serrants,  or  in  continuing  then 
in  thehr  places  after  thcj  bavo  been  ahown  to  be  incompetent  or 
unsuitable  persons.    Of  the  cases  in  which  it  baa  been  held  that  n 
principal  ia  not  liable  to  one  agent  or  aervant  for  an  injurj  eauaed 
bj  tbe  wrongful  act  of  another  agent  or  servant  engaged  in  the 
aame  business,  it  was  aaid  bj  the  Court  of  Appeala,  in  Kew  Tork^ 
in  the  case  of  Ktegan  va.  Tk*  Wettem  Railroad  Company,  4  Sel- 
den  R.  180,  that  "  Thej  are  applicable  onlj  whore  the  injurj  com- 
plained of  happened  without  anj  actual  fault  or  misconduct  of  the 
principal,  either  in  tbe  act  which  caused  the  injurj,  or  in  the  seleo- 
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tioB  tnd  enplojment  of  the  agent  bjr  whoM  fault  it  did  ksppen. 
WhencTer  tbe  injory  resaltt  from  the  actiial  negligenct  or  mUfeat- 
aiMe  of  Iho  principftl,  he  ie  liable  as  well  in  the  cue  of  one^f  his 
enploject  or  agents,  as  in  anj  other." 

It  appears  that  a  principal  is  liable  in  damages  for  an  injuty 
sustained  bj  his  agent  or  emplojee  while  in  hu  service,  onlj  where 
the  injury  is  the  result  of  an  omission  of  that  reasonable  and  ordi- 
narj  care  on  the  part  of  the  principal  himself  in  the  discharge  of 
bis  dtttj  which  persons  of  ordinary  prudence  are  presumed  to  ex- 
ercise in  that  particular  pursuit.  Where,  therefore,  an  agent  or 
emplojee  of  a  railroad  companj  has  been  injured  b/  means  of  the 
■cgleet  of  ordinary  diligence  and  care  on  the  part  of  the  eompan  j, 
either  in  not  employing  a  snfiiciont  nnmber  of  hands  to  manage  and 
•afely  mn  a  train,  or  in  employing,  or  continuing  in  the  employ- 
nent  of  the  company,  incompetent  and  unsuitable  persons,  or  in 
not  keeping  the  road  in  proper  repair,  or  in  providitog  the  road 
with  insttiEcient,  defectire,  and  unsafe  machinery  and  cars;— >in 
either  case,  the  company  is  liable.  But  the  oompany  would  not  bo 
liable,  eren  in  any  such  case,  providing  the  sgcnt  or  employee  was 
himself  guilty  of  neglect  or  misconduct,  at  the  time,  which  eon* 
tributcd  to  the  injury ;  or  providing  the  agent  or  employee,  with  a 
full  knowledge  of  such  omission  of  duty  or  neglect  on  the  part  of 
the  compeny,  waive  the  matter,  by  continuing  in  the  service  of  the 
company  without  taking  the  precaution,  or  nsing  his  exertions,  to 
bare  the  omission  or  diifioolty  remedied.  For  if  the  agent  or  em- 
ployee of  the  company  waive  the  omission  of  duty  on  the  part  of 
the  compan/,  he  takes  the  risk  upon  himself,  and  if  damaged,  he 
must  abide  by  the  maxim  voUnti  nonfit  injuria^ 

A  careful  examination  of  the  duties  and  obligations  inddent  te 
ike  relation  of  employer  end  employee,  touching  the  questions  in 
tlie  ease  before  ns,  leads  to  the  following  condusions : 

1st.  That  the  agent  or  employee  of  a  railroad  oompany  under^ 
takes  his  engagement  in  eontemplatioa  of  the  ordinary  hasards  of 
the  bnsineasy  and  upon  the  incidrntal  condition,  not  that  the  com* 
paay  will  insure  him  against  aeddental  iignriesy  but  will  exercise' 
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reaiODable  tnd  ordiiiarj  eare  and  diligenea  in  the  diaefaargQ  of  its 
dntics  in  regard  to  the  botinesa. 

2(1.  That  the  company  ia  not  liable  to  one  agent  or  aervant  for 
an  injarj  reaulting  from  the  negligenee  or  miaoonduet  of  another 
agent  or  aerrant  while  engaged  in  a  eommon  bnatneaa  with  him, 
but  without  any  auperior  natboritj  or  oontrol  over  him. 

8<1.  But  where  the  com]>an7  itaelf  ia  in  fault  aa  to  ita  own 
peculiar  dotica,  and  bj  aeana  of  ita  neglect  of  that  reaaonablo  and 
ordinary  eare  which  it  muat  be  preanmed  to  eiereiae  in  regard 
to  ita  own  busineaa,  an  injurj  ia  occaaioned  to  an  agent  or  em* 
plojec,  the  company  ia  liable  in  damagea,  nnleaa  the  agent  waa 
alao  in  fault,  and  hie  negligenea  or  miacondnct  oontribnted  aa  n 
proximate  came  to  the  injoiy.  \ 

4th.  If,  howcrer,  the  agent,  with  a  full  knowledge  of  the  oraia- 
aion  and  neglect  of  ordinary  epre  on  the  part  of  the  company, 
eontinues  on  in  the  buaineaa  of  the  company,  without  any  correo* 
tion  of  auch  omisaion  or  negleet|  he  thereby  wairea  hia  own  righta, 
and  takea  the  riak  on  himaelf. 

The  application  of  thcao  ooncloaiona  to  the  eaae  before  na,  re- 
moTcs  all  difficulty  in  the  determination  of  the  mab  qocationa 
presented. 

The  first  ground  of  neglect  charged  upon  the  company,  ia  the 
failure  to  furnish  the  train  with  a  auffioient  number  of  hanila.  It 
appeara  from  the  testimony  of  the  engineer,  that  thero  waa  neither 
a  brakeman  nor  a  trainman  on  the  train,  on  the  day  of  the 
accident;  that  the  train  nerer  had  a  brakeman,  and  that  for 
about  four  daya,  or  two  tripa,  it  had  been  without  a  tiainroan ;  and 
he  further  teatifica,  that  there  ought  to  hare  been  one  trainman  and 
two  brakemen  on  the  train.  In  the  abaenoe  of  either  a  brakeman 
or  a  trainman,  the  conductor  had  of  covrae  to  perform,  to  aoue 
extent,  the  dotiea  of  both;  and  he  waa  in  the  act  of  performing  • 
the  duty  of  one  of  theae  anbordinate  handa/  when  he  rcoeiTed 
the  injury  complained  of.  , 

It  appeara,  therefore,  that  the  company  waa  guilty  of  a  jieglect 
of  due  and  reasonable  care,  in  the  failure  to  anpply  the  train  with 
a  aaffident  number  of  hamU  for  ita  aafe  and  proper  management. 
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Bat  in  the  charge  end  eontrol  of  the  treb,  Berber  was  the  direct- 
ing agent,  and  aole  repreeentatiTe  of  the  eompanj.  It  vaa  hit  du- 
if  to  notify  the  company  of  the  want  of  tnffictent  handf,  and  to 
reqaire  the  company  to  famish  thenu  It  ie  not  arecrcd  in  the  pe* 
tition,  nor  does  it  appear  in  the  proof,  that  the  company  had  a 
knowledge  that  this  train  was  ranning  withoat  a  soiBcient  num- 
ber of  hands,  or  that  the  eondoctor  had  either  given  the  com- 
pany notice  of  the  insafficiency  of  hands  on  the  train,  or  rcqnircd 
them  to  be  aapplied*  So  far,-  therefore,  as  the  deficiency  in  the 
Biraber  of  hands  npon  the  train  eontributed  to  the  injury,  the 
maxim,  volenii  ften  Jii  injuria^  applies.  It  is  an  old  settled  rale 
of  tlie  common  law,  that  no  one  can  maintain  an  action  for  a  wrong, 
where  he  has  consented  or  contributed  to  the  act  which  has  occa- 
moned  it. 

The  other  ground,  npon  which  the  recoTory  was  sought  below, 
was  the  alleged  failure  and  neglect  of  the  company  to '  furnish 
•aflicient  and  safe  machinery  and  cars ;  and  the  alleged  wrongful 
and  negligent  act  of  the  company  in  actually  furnishing  the  train 
irith  dcfectiTe,  unsafe,  and  insufficient  cars  and  machinery,  ' 

It  appears,  that  there  was  a  defect  in  the  link  which  connected 
the  third  and  fourth  car  of  the*  train  back  of  the  engine,  on  account 
of  its  not  baring  been  sufficiently  welded  in  the  m^ing,  by  means  of 
which  a  separation  in  the  train  took  place*  It  appears  further,  that 
the  break  on  the  first  car  of  the  detached  portion  of  the  train  was  in  a 
bad  condition  for  want  of  connection  between  the  brake  blocks ;  that 
the  brake  chain  was  defectire,  and  broke  when  Barber  was  attempt- 
ing to  vse  it  to  stop  the  detached  portion  of  the  train  on  a  down 
grade.  The  top  of  the  brake-staff  was  a  cross-bar,  and  the  platform 
for  a  person  to  stand  on  to  work  the  brake,  was  claimed  to  be  insuffi- 
cient and  unsafe.  By  means  of  these  defects  in  the  cars  and  ma- 
chinery, the  iceident  occurred,  by  which  the  defendant  in  error 
recelTcd  the  injury. 

The  duty  imposed  on  the  company  by  the  relation  occupied  by 
the  conductor,  was  to  nse  reasonable  and  ordinary  oare  and  dili- 
gence in  famishing  him  with  sufficient,  sound  and  safe  cars  and 
inaehiiierj  for  the  train*    This  duty  required  not  only  that  the 
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eompAiij  should  «m  proper  tkill  and  diligenoe  ia  proesring  and 
furnUhing  taffioioiifc  and  safe  oan  and  machinerj,  but  alto  vhcft 
notified  that  thej  had  become  iasafficient  and  anaafoi  or  when  they 
had  been  in  vsa  u  long  as  thej  eonld  with  safctj  be  ntedy  to  take 
them  off  the  road  nntil  repaired  and  made  salScient  and  safe.   And 
fer  anj  injury  snstained  hj  an  agent  or  emplojee  of  the  oompanj^ 
from  an  J  neglect  of  this  datj/  the  eompanj  wonld  be  liable.    Bat 
the  relation  oeoapied  bj  the  agent  or  emplojee,  imposes  a  reeiproesl 
dut  J  Qppn  him.    It  was  the  datj  of  Barberi  as  the  eondoctor  of  this 
train,  to  use  ordinarj  and  reasonable  skill  and  diligence  on  his  part, 
not  sirapl  J  in  the  management  of  the  train,  hat  also  in  soperrising 
the  doe  inspection  of  the  can,  machinery^  and  apparatus,  as  to 
•nfficienej  and  safetj  while  under  his  charge;  and  .on  the 
of  any  defect  or  insufficiency,  to  notify  the  company,  and  to  take 
the  proper  precautions  to  guard  against  danger  therofrom.    And  if 
he  was  injured  by  the  negligence  of  the  company  in  furnishing,  or 
continuing  to  use  defectiTc  cars  and  machinery,  yet  if  his  own  neg- 
lect of  duty  in  the  management  of  the  train,  or  due  inspection  of 
the  cars  and  machinery  in  his  charge,  contributed  as  a  proximate 
cause  of  the  injury,  he  could  hsTo  no  right  of  action  against  die 
compsny  for  damages ;  or  if  helcnew  of  the  defects  and  insufficiency 
of  the  cars  or  machinery,  and  without  taking  the  noceesary  and 
proper  precaution  to  guard  against  danger,  continued  to  use  them, 
be  took  upon  himself  the  risk,  and  waited  his  right  as  against  fho 
compsny.    If  there  was  no  neglect  of  duo  and  ordinary  care  and 
diligence  on  the  part  of  the  company  in  furnishing,  or  continuing 
the  use  of  the  cars  and  machinery,  and  the  iiyury  wu  caused  by 
latent  defects,  unknown  alike  to  the  company  and  to  the  conductor, 
and  not  discoverable  by  due  and  oidinary  skill  and  diligence  in  the 
inspection  of  the  cars  and  machinery,  it  would  be  «  mimdventwret 
falling  among  the  casualties  incident  to  the  business,  and  for  whicb 
no  one  could  be  blamed.    But  if  the  defects  which  caused  the  i^ury 
were  actually  unknown  either  to  the  company  w  the  oondnetoTy  and 
not  diseoTerable  by  due  and  ordinary  inspection,  and  yet  worn  nnk 
ae  resulted  from  a  neglect  of  reasonable  and  ordinary  cam  and 
diligence  on  the  part  of  the  company,  either  in  ptocaring  tho  cats 
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tNT  maehinerj  to  be  uade,  or  in  continuing  their  nte  on  the  rotd 
hcjond  the  time  when  they  eonld  be  sefelj  nacd,  the  eomptnj  wovid 
be  liable  in  damages  for  the  injarj.  And  whether  toeh  vas  the  ceae 
or  not,  WIS  a  matter  of  f«et  for  aabmission,  under  proper  instme* 
tioiiSy  to  the  jorj  in  the  coort  below. 

.  The  Tiew  of  the  law  here  exprrssed  as  applicable  to  thb  case,  and 
in  which  we  all  concur,  is  at  rariance  with  the  instrnetions  given  bj 
the  coart  below  to  the  jary,  in  rarions  particulars. 

The  charge  of  the  district  court  to  the  jury,  taken  in  its  whole 
eontcxt,  together  with  the  instmetions  asked  bj  counsel,  and  refused 
or  qnalified  bjr  the  eoart,  gave  an  erroneous  view  of  the  law  which 
governs  this  case. 

The  court  instructed  the  jnrjr  as  to  the  rule  of  liability  applica- 
ble to  the  company,  without  the  proper  qQalification  where  the  fault 
of  the  conductor  contributes  as  a  proximate  cause  to  the  injury,  or 
where  the  conductor,  with  a  knowledge  of  omissions  and  neglect  on 
the  part  of  the  company,  waires  its  obligations,  and  takes  the  risk 
vpon  himself. 

And  the  court  instructed  the  jury  as  to  the  company's  liabilty,  as 
follows :  **  They  undertook  to  furnish  said  train  and  machinery  in 
good  end  safe  condition ;  they  undertook  to  devote  reasonable  care, 
attention  and  diligence  to  the  machinery  and  other  material  that 
made  up  the  train ;  and  this,  either  5y  the  plaintiff  or  some  other 
person.  They  nndcrtook  to  furnish  the  train  with  such  number  of 
hands,  possessing  reasonable  skill,  as  were  necessary  to  the  safe 
conduct  of  the  train.  They  agreed,  in  short,  that  everything  neces. 
•ary  for  the  conduct  of  the  train  with  saTety  to  the  conductor, 
should  be  done  on  their  part.  And'finally,  they  undertook  to  be 
responsible  to  Barber  for  tlie  negligence  or  carelessness  of  certain  of 
their  employees,  through  whose  negligence  or  carelessness  an  injury 
might  result  to  him*  And  in  the  discharge  of  these  undertakings 
they  were  to  uso  seasonable  and  proper  care,  diligence  and  skill.** 
And  in  this  connection,  the  court  charged,  that  *'that  care,  skill 
and  diligence,  in  order  to  be  reasonable  when  a  party  puts  in  motion 
a  most  dangerous  ftody,  must  be  of  ike  kigheU  wrderJ*    And  the 
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court  oontinaed  in  these  words:  ^Kow,  inqmre  of  the  eridenee 
whether  the  railromd  oompan/  ha$  perfcrmid  ihne  und€rtaking9. 
If  tbej  have  performed  (A«m,  and  all  e<W  undertakinff$  on  their 
part,  if  thej  have  been  gailty  of  neither  carelessness,  negiigenee,  or 
want  of  skill,  they  are  not  limbic." 

Now  the  eoart,  in  thns  charging,  did  not  stcte  the  dntj  end  obli- 
gations of  the  oompanj  with  accuney ;  did  not  distinguish  between 
general  acts  of  negleet  on  the  part  of  the  companj,  and  negligenee 
contributing  either  as  a  r§m&U  or  a  proximaU  canse  to  the  injury  ; 
but  by  direct  implication  gavo  the  impression,  that  if  the  company 
had  neglected  any  of  its  undertakings,  either  those  mentioned  or 
'  others,  or  been  guilty  of  any  act  of  negligence  or  want  of  skill, 
whether  the  same  was  connected  with,  or  contributed  as  a  proxi- 
mate cause,  to  the  ii^ury  or  not,  the  company  was  liable  to  thin 
action.  The  charge  in  this  respect  was  calculated  at  least  to  mis- 
lead the  jury. 

The  court  gave  the  instruction  that  the  company  *' undertook  to 
be  responsible  to  Barber  for  the  negligence  and  carelessness  of  cer- 
tain of  their  employees,' through  whose  negligenee  or  carclcssnesu 
an  iigury  might  result  to  him,"  as  a  rule  of  law  applicable  to  this 
casCi  without  further  qualification  or  explanation.  As  Barber  was 
not  acting  under  the  immediate  direction  or  control  of  any  supe- 
rior officer  or  agent  of  the  company  at  the  time,  this  instruction,  aa 
applied  to  this  case,  was  directly  at  rariance  with  the  doctrine  of 
the  case  of  the  (7.  (7.  ^  0.  Railroad  Company  vs.  ifsavy,  S  Ohio 
Bt.  Bep.  201. 

The  court  also  erred  in  instructing  the  jury,  that  what  constituted 
**  the  various  duties  of  a  conductor  of  a  train  of  cars,"  incident  to 
his  position,  was  a  question  of  fact  to  be  found  by  the  jury  from 
the  evidence.  Now  what  constitutes  negligence  in  regard  to  a 
duty  ei^oined  by  any  particular  relation  or  employment,  is  usually, 
if  not  invariably,  a  mixed  question  of  law  and  of  fact ;  but  what 
duty  the  law  implies  u  incident  to  any  particular  relation  or 
employment,  is  always  a  question  of  law  for  the  dctcrminntioa  of 
the  court 
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It  it  also  MBigned  for  error,  that  the  petition  doee  not  tot  fortk 
tnffieient  legal  groands  to  constitute  a  cause  of  action. 

It  is  essential  that  the  plaintiff,  in  order  to  la j  a  laflieient  fona* 
dation  for  a  recoTery  and  Judgment  for  an  injury  received  by  him 
irhile  acting  as  the  conductor  of  a  train  of  cars,  should  aver,  or 
ahow  in  his  petition,  in  addition  to  the  allegation  that  he  had  no 
knowledge  of  the  insufficiency  or  defects  which  were  the  alleged 
€ause  of  the  injury,  that  he  had  exercised  due  care  and  diligence  in 
the  use,  and  also  in  the  examination  and  inspection  of  the  oars  and 
nachinery  belonging  to  the  train,  while  the  same  was  under  hit 
ebarge  and  direction.  The  petition  contains  no  snch  aTeraeati 
Mid  on  this  ground,  is  fatally  defectire. 

Other  questions  are  made  in  this  ease,  but  it  is  not  deemed  neee^ 
•ary  to  express  the  Tiews  of  the  court  upon  them. 

Judgment  of  the  Diitrict  Court  rerersed,  and  eause  remanded. 


In  tk$  8upnm$  Court  of  P^nnBjfhania^  Ifoy,  1868. 
OAnnir  r  au  r«;  oampbikl  r  al. 

I.  AlkagMttegoodtttMMlktIrwt/totkevvadM,  uidwUl«ia  (hthtads  of 


S.  GMHracdhv  MIVW7  dlM«Mtd.    l^iMn  ti.  AiMMi,  5  BiSt  176^  Wrvred. 


This  case  came  up  on  a  writ  of  error  to  the  District  Court  of 
Philadelphia  county. 
Iho  opbion  of  the  eonrt  was  delifered  by 

Btbovo,  J— -Tho  right  of  a  rendor  to  arrest  goods  sold  whUo 
they  are  in  traamtu  to  the  rendee,  is  a  right  eminently  fafored  by 
the  law.    8o  strongly  is  it  maintained  that  the  Tender  is 

86 
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to  rwvne  bis  pottaesion  bjr  ftoy  metni  not  erimiml,  ivliile  the  pro- 
pertj  ia  on  the  trtnsic  No  intenrenicg  ntUchnent  or  oxeeotion 
ngnnift  tbo  Tendeo  will  defeat  the  right*  or  be  allowed  to  interpoaa 
anj  obatacle  to  tbo  rendor'a  k^anmption  of  poaaeaaion.  Nor  ia  tbia 
indalgenee  to  the  aeller  witbont  anbatantial  reaaon.  It  b  groaalj 
ineqoitable  that  hb  gooda,  before  baring  reaehed  the  banda  of-  the 
Tondee  and  before  payment^  abonld  be  approprmted  to  the  entbfao- 
tion  of  other  creditora,  when  the  Tendeo  beeomea  inaoWent.  In 
aeeordanee  with  thb  obrioaa  dictate  of  natnral  joatiee,  therefore,  eo 
long  aa  the  gooda  are  on  their  waj  to  the  tendeo^  and  while  tbej 
are  in  the  banda  of  a  middle  man  or  a  carrier,  the  equitable  lien  of 
the  rendor  remaina  a  lien,  which  be  maj  enforce  bj  arreating  the 
further  tranait  in  anj  waj,  eren  by  a  aimple  notice. 

But  when  transit  b  onoe  at  an  end,  and  the  delireiy  b  complete^ 
the  lien  of  the  Tondor  b  gone*  Thenceforth  the  right  to  arreat  the 
gooda  ccaaea.  The  qneation,  therefore,  erer  ia,  where  doee  the 
tranait  end  ?  The  anawcr  to  thb  qoeation  would  be  attended  with 
no  difficnltj  were  it  not  that  the  law  recognbea  a  eonatractire 
dcllrerj  aa  aufficient  to  defeat  the  Tendor'a  lien.  What  is,  and  what 
b  not  a  oonatmctiTe  delirerj,  b  often  not  eaaj  to  determine.  Until 
the  gooda  hare  arrifod  at  the  place  of  nltimate  deatination,  nnder- 
atood  aa  such  between  the  bnjer  and  aeller,  thej  are  ordinarilj  lia- 
ble to  atoppage.  Bat  when  an  intermediate  delirery  ocenra^  before 
thoj  reach  their  nltimate  destination,  if  the  partj  to  whom  they  arr 
ddirered  baa  aotboritj  to  receire  them  and  giro  to  them  a  ncn 
deattnation,  not  originallj  intended,  the  transitna  b  at  an  end  i  they 
hare  then  reached  the  nltimate  deatinatapn  intended  bj  both  boycr 
and  aeller.  Bat  if  the  middle  man  be  a  mere  agent  to  traaamit 
the  gooda  in  accordance  with  original  directions,  the  rendor'a  right 
continaea.  '  The  rnle  may  be  atated  as  follows : — ^If  in  the  banda  of 
the  middle  man  they  require  new  orders  to  put  them  again  in  motion 
and  giro  them  another  anbatantire  deetination ;  if  without  such  new 
ordera  they  must  eontinue  stationary,  then  the  delivery  b  complete, 
and  the  lien  of  the  Vendor  baa  expired.  Thia  b  the  doctrine  ia 
J>ix9n  ra.  Baldwin^  6  East,  176,  which  b  a  leadittg  case,  and 
such  b  the  recognised  law  of  thb  State. 
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Wk»t,  tbcn,  was  the  chiraeter  of  the  agency  of  Cabeen  k  Co.,  tho 
middle  meii  io  this  ease  ?  Were  thej  agents  for  evstody  alonti  «r 
were  thcj  agents  for  transmission  ?  If  the  latter^  then  6eidel's 
right  to  stop  the  bUKms  eontinned  until  they  shonld  reach  Trenton,  * 
where  the  buyer  lired,  or  until  they  should  eome  into  GhoTrier's 
actual  possession.  Wc  think  the  case  stated  shows  thoai  to  hare 
been  agents  for  transmission,  and  that  Trenton  wa9  the  ultimate 
destination  intended  by  the  Tender  and  the  rendce.  The  Tender's 
inm  works  were  at  Monroe  Forge.  The  Tendee's  place  of  business 
was  at  Trenton.  Cabeen  k  Co.  were  at  Philadelphiai  on  ihe  line 
of  transportation  from  Honroe  Forge  to  Trenton.  The  bloosM 
were  dispatched  on  this  ronte,  not  to  the  agents  of  the  Tcndee,  but 
to  agents  of  the  Tender's  eelectiony  accompanied  by  instructions  to 
deliver  to  the  order  of  the  Tendee,  at  Trenton.  The  agents  under- 
stood from  the  instrumions,  not  that  they  were  to  retain  the  blooms 
until  orders  from  ChoTrier  should  again  put  them  in  motion,  but 
that  they  were  to  forward.  Without  waiting  for  further  orders,  or 
•Ten  to  communicate  with  the  Tendee,  they  shipped  a  part  of  the 
goods  immediately  to  Trenton.  There  is,  at  least,  as  much  reason 
for  the  belief  that  the  word  "  Trenton  "  in  SeideVs  instructions  to 
Cabeen  4  Co.  (conUined  in  his  letter  of  Jan.  6, 1855,)  was  intended 
to  designate  the  place  at  which  the  delirery  was  to  be  made,  as  that 
its  purpose  was  to  describe  the  person  to  whose  order  the  goods 
were  committed.  That  detiTery  at  Trenton  was  also  originally  con* 
templated  by  the  purchaser,  is  apparent  from  Us  letter  to  Cabeen 
k  Co.,  dated  Jan.  9, 1855.  In  that  letter  he  writes  of  hsTiiig  been 
iBformed  that  the  blooms  had  been  sent  to  him ;  assumes  that  they 
would  forward  them  without  further  orders  than  they  had  receiTcd 
from  Seidel,  and  objects  only  to  their  being  stat  by  railroad.  It 
nust  therefore  hare  been  the  understanding  alike  of  the  Tender,  the 
Tundee,  and  the  middle  men,  that  Trenton  was  the  place  of  ulti- 
asate  destination,  when  the  blooms  were  started  on  their  transit 
from  Monroe  Forge. 

The  case  is  not,  then,  within  the  principle  of  IHxon  ts.  BMwin^ 
and  its  cognate  cases.  Cabeen  k  Co.  most  be  regarded  as  n  mere 
forwardbg  house.    Thus  they  seen  to  hsTe  been  regarded  by  all 
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the  ptftiM  to  the  lale  Md  deliTery.    TIm  transit  therefore  wea  not 
oonpletei  tad  the  right  of  Seidel  to  resume  poesesMon  remsiiied* 

la  Wkitihgod  m  Anderum,  9  Meeson  k  WeUbj»  534,  the  lav 
is  dedared  to  be  well  settled,  "  that  the  aopaid  Tender  has  a  right 
to  retake  the  goods  before  thej  hs?e  arrited  at  the  original  destini^ 
tion  eontemplated  bj  the  pnrchaser." 

8o  in  09v§a  TB.  EUeheoekf  28  Wendell,  611,  the  Coort  of 
Appeals  of  Now  Ywk  nded,  the  right  to  stop  goods  in  transitu 
exists  during  the  whole  period  of  the  transit  from  the  Tender  to  the 
piirehaser,  or  the  plaee  of  nltimate  destination  as  designated  to  the 
Tendor  by  the  bnjer,  and  that  this  transit  eontianes  so  long  as  the 
goods  remain  in  the  possession  of  a  middle  man,  whether  he  be  the 
earner,  or  keeper  of  tho  warehoase  or  plaoe  of  deposit  conneeted 
with  the  transmission  and  dsliTeiy  of  the  goods.  In  that  ease  the 
transit  was  held  to  eontinne,  thongh  the  goods  were  in  a  warehoase 
at  the  plaee  to  whieh  thej  had  been  diraeted  by  the  buyer  to  be 
sent,  it  being  an  intermediate  point  between  the  plaee  of  sale  and 
the  ultimate  destination  of  the  goods.  This  is  also  the  doetrine  of 
our  own  eourta.  In  ifa^M  ts.  MouiXU^  2  Ilarris,  48,  goods  had  been 
deliTored  to  an  agent  of  the  Tondee.  He  deliTored  them  to  a  for* 
warding  house  which  shipped  them*  Thqy  eame  to  the  hands  of 
ether  forwarders,  yet  the  right  of  stoppage  was  held  to  remaia. 

These  eases  oertainly  go  further  to  maintain  this  faTored  right  of 
the  Teador  than  we  aeed  follow  ia  the  ease  aow  before  as.  la  all 
of  them  the  middle  man  was  the  agei^t  of  the  Tendee,  seleoted  b j 
him.  Ia  the  preseat  ease,  Cabesa  k  Go.  were  the  ageats  of  tho 
seller,  aad  were  uaderstood  alike  by  themselTes,  the  buyer  and 
Seller,  to  be  ageats  for  traasaiiision  to  ths  plaee  of  origiaat  desti- 
aattoa. 

Jadgmeat  roTersed,  and  jadgmeat  eatered  en  the  ease  statedi  for 
the  defeadaats.^ 

1  Tk«  PMdtr  k  rdhmd  U  S  Aik  Uw  B«c.  68S»  trken  tlit  frola  vf  fUa  «n  9mk 
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In  ths  Supnmt  0$uri  rf  P€nn$^t9aniM^  May^  1858. 

BUtHA   BKETn   Mi    TBI    VBLAWABK,    LAOKAWAMA    AIIO    WIRBUl' 

ftAlLIOAD  COMPAHT. 

1.  la  MtloM  f«r  Mfltgcaea  ll  b  lh«  d«t/  of  lh«  J«dg«  chtrgbf  (k«  jwj  It  d«iM 
the  1«sa1  ligBiieatloa  of  atfHgclica,  tad  tb«a  t«  rofcr  tka  qattClM  «#  ftil  la  Ckt 
Jaij  la  nj  wk««  aad  la  mhtm  tka  acf Ug«aea  aUaehM. 

1  It  tetlM  g«atral  rala  iatkt  Aaeriaaaaoarta,  that wkara bath parUti  afaialkall, 
ar  gttiUj  «r  Ike  acgligcMa  vUeh  aaaiM  tha  kMb  adtlMf  aaft  laaavar  tfilMi 
Iha  a«h«r. 

t.  At  tba  ialcraMtloB  af  a  railwa/  aad  tanplkc^  fha  trardar  b/  Iba  bigbwa/  baa  a 
right  ta  ba  vitbia  tbarails  loag  veaagb  la  tnm  thaa,  bat  ba  it  baaad  ta  laak  aaT 
ftr  tralas,  aad  naat  aat  faab  hoodl— dy  aar twaaia  aamimiri^j  ta  a  lyat  wbta 
Iba  lav  allava  aagiati  la  ba  frapaUed. 

Thia  ease  etme  vp  on  •  irrit  of  error  to  ibe  Common  Pleti  of 
SuqnehaiinA  eonat j. 

The  bpinioii  of  the  court  wai  delifered  by 

Woodward,  J. — ^Tho  errors  Msigned  are  not  founded  upon 
answers  to  the  spedfic  instmcttons  prayed^  bat  upon  dismembered 
sentences  of  the  charge.  It  is  impossible  to  eonceiTe  of  a  more 
nnsatisfactory  mode  of  reriewing  a  legal  opinion.  It  is  neither 
anal/sis  nor  criticism,  but  rode  surgery ;  mere  amputation.  Ko 
written  docnment,  not  CTen  that  of  inspired  pens,  can  bear  sncb 
mutilation.  What  the  court  became  responsible  for,  no  parUcnlar 
instructions  being  asked,  was  the  general  effect  of  their  charge  ott 
the  minds  of  the  jurors,  and  this  is  to  be  judged  of,  not  bj  sen- 
tences culled  here  and  there,  but  bj  (he  salient  points  of  the  charge, 
and  the  thoughts  that  permeate  it  through  and  through.  If  a»  • 
wikoU  the  charge  was  calculated  to  mislead  the  jury,  there  is  error 
on  the  record ;  if  not,  there  is  none.  Mere  omissions  to  say  what 
night  hare 'been  properly  said,  are  no  just  ground  of  complaint  by 
•  party  who  submitted  no  propositions  and  suggested  no  Tiews  of 
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the  tetiimoBj  for  the  eontideratioii  of  the  court.  Judges  sn  oiti- 
tied  to  eipeot  tkae  kind  of  Mtistuiee  from  connseli  end  when  it  it 
not  rendered,  eoaneel  maj  itill  htTO  the  benefit  of  errors  of  eoounie* 
•io0|  bnt  they  ehould  not  eomplain  of  oauaeioos. 

This  ease,  though  ftUing  within  %  eless  that  is  beooning  Terj 
nnmerons  nnder  oer  eztensire  system  of  railroedsy  is  in  some  of  iis 
feetvce  pecolier  and  diffienlt.  That  the  plaintiiT  had  a  right  to 
trarel  the  tunpike  road  with  his  drore  of  eattloi  is  not  denied,  bat 
it  is  insisted  that  it  was  an  extraordinary  and  nnosual  ose  of  the 
highway,  and  should  have  been  attended  with  a  oorreepondiog 
degree  of  eare  on  the  part  of  the  drorer.  A  large  drove  of  eattle 
is,  it  is  tme,  an  vnwieldly  body  to  manage,  bnt  we  cannot  regard 
its  presence  on  the  tnmpike  as  extraordinary.  To  facilitate  the 
driring  of  cattle  to  the  eastern  markets  was  one  of  the  pnrpoeeafiMr 
which  so  many  turnpike  roads  pointing  westward  were  bnilt,  and 
they  haTC  always  been  extensirely  used  for  this  pnrpote.  The  rail- 
road company  wers  bound  to  take  notice  of  this  fact  when  they 
located  their  road  across  the  turnpike,  and  in  its  immediate  Tidnity 
for  a  considerable  distance.  They  knew  that  large  drores  of  cattle 
were  accustomed  to  truTcl  there,  that  drorers  had  the  prior  right, 
and  the  prorision  of  the  charter,  that  the  railroad  should  be  so  con* 
structed  as  not  to  obstruct  the  travel  on  the  turnpike,,  was  dedara- 
tory  of  the  plaintiff's  common  law  right,  which  he  enjoyed  in  con* 
men  with  all  the  public^  to  trarel  the  turnpike  with  drores  as  well 
as  with  teams. 

Still,  he  was  bound  to  use  reasonable  care.  The  unquestionable* 
ness  of  his  right  of  transit  did  not  release  him  from  the  obligation 
of  that  degree  of  diligenee  and  prudence  which  men  in  hb  situation 
ordinarily  exercise.  He  was  a  drorer  of  a  large  herd  of  fat  cattle ; 
he  was  in  the  ricinity  of  a  railroad  on  which  locomotive  trains  are 
entitled  and  accustomed  to  run ;  he  was  approaching  a  crossbg  al 
grade ;  he  knew  that  a  train  that  was  behbd  time^  was  momentarily 
expected  to  be  at  that  poiat.  Such  was  his  situation.  Now  whal 
prudent  men  in  general  would  do,  or  forbear  to  do  in  theee  dreaoi* 
stances,  was  the  rule  by  which  the  plaintiff  was  bound  to  regukt« 
his  conduct. 
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Bat»  «M  othtr  cireuMUnee  mnl  be  MeBtioMd,  ti  UTcctiag  1^ 
•itoatioii  of  tko  pUiiitif,  A&d  entcruig  into  tho  nlo  of  dn^.^  It 
vmi  right  to  preoume  thai  the  agente  of  the  eospaoj  wevkl  exer^ 
eifo  rcaaoDohle  caie  on  their  part  m  the  eondoet  of  the  traio.  What 
waa  reaaoaaUe  caie  on  their  partT  Thej  were  the  aerfants  of  » 
eompasj  who  had  located  their  railroad  parallel  to  aad  is  tho. 
Tieinit/  of  a  tompike,  which  thej  creeaed  at  grade,  and  ob  which 
drorei  of  cattle  were  accaatomed  to  traroL  The  poiat  of  croaiing 
waa  approached,  hj  cara  going  aonth,  throngh  a  thorongh  cat  and 
enrre.  For  aome  half  a  mile  before  eoanng  to  the  cat,  thetmpUw 
ia  in  fall  Tiew  of  peraona  on  n  tram  of  eara ;  the  pUintif 'a  cattle 
were  atretehed  along  that  part  of  the  tnmpikei  and  were,  there- 
fore, visible  bj  the  engineer.  Dntiea  grow  ont  of  drounatancea* 
And  in  Tiew  of  thcae  curenautanceai  we  hare  no  heaitation  ia 
declaring  that  it  was  the  dntj  of  the  engineer  to  obaenre  the  cattle 
on  the  tnmpike,  and  to  preanme  that  the  head  of  the  drore  might 
be  at  the  eroeaing,  or  so  near  theieto  aa  to  makeitpmdentto  SMde* 
rmte  the  rate  of  hia  speed  in  anch  degree  aa  to  giro  him  entire  con- 
trol of  the  engine.  It  b  said  the  engineer  did  not  ace  the  cattle, 
and  cottld  not  look  becaoae  he  had  to  keep  hb  eje  on  the  track. 
But  that  waa  becanse  he  was  going  too  faat.  Dashing  forward  with 
each  John  speed  aa  to  he  nnable  to  ace  a  drore  of  cattle  half  a  mile 
long,  was  a  rtry  rash  mode  of  approaching  the  crossing  of  a  great 
public  thoroaghfare,  which  mnst  be  approved,  aa  he  Tcry  well 
knew,  on  a  canre,  and  after  iasniog  from  a  eat,  that  wonld  more  or  * 
leas  obstract  his  Tiew. 

Withoot  lajing  down  aa j  general  rale  aa  to  the  manner  In  which 
that  croesing  or  similar  once  shonld  be  spproacbed,  the  engineer 
was  bonnd,  in  the  cirenmstancea  of  this  case,  to  approach  it  at  a 
perfect] J  manageable  rate  of  speed,  and  what  he  waa  bonnd  to  do 
the  plaintalfhad  a  right  to  presume  would  be  done.  And  the  mea- 
anrca  of  the  precaution  taken  or  omitted  bj  the  plaintiff  cannot  be 
proper!/  eatimated  without  allowing  him  full  benefit  ef  this  pr^ 
anmption. 

8ueh  aa  the  rule  on  common  highwajSi  aa  well  as  in  rirer  and 
oeeaa  nnTigatioa.    Each  drirer  presumes  CTcry  other  he  meets  will 
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keep  to  (bo  right|  ind  Ukt§  bii  own  meafiirct  «eeordbg]j.  Asd 
•0  with  sailiBg  ▼wteli.  If  both  tohoIi  hsre  the  wind  free  or  ftbeen, 
they  miist  both  koep  to  tbo  right  Eooh  matt  calculate  on  this 
ooarse  being  taken  hj  the  other.  To  aroid  colliaion,  each  nnst  act 
according  to  mlo  «fuf  mu$tpr$tum§  thU  (Aa  eCAar  trtU  ic  Uke»m> 
Loehw9&d  m  LoMH^  7  Harria,  S46. 

Such  being  the  relatiTe  petitions,  rigbtt  and  dntiet  of  the  pirtiei, 
the  court,  after  ttaUng  the  general  principlea  of  law  applicable  to 
actiont  of  thit  tort,  prooeeded  to  explain  the  dntiet  of  the  plaintiff, 
that  ht  wat  bound  to  the  more  oare  firom  the  dote  prosimiljr  of  tbe 
railroad,  to  tnbject  htmtelf  to  tome  inconTenience  and. delay  rather 
than  incur  the  hasard  of  a  coUiaion,  and  that  if  he  aitomed  tb« 
retponttbility  of  crotting  the  railroad  after  being  adirited  that  the 
cart  would  bo  there  in  a  few  minutes,  he  cannot  complain  wbea  tbe 
disaster  comea,  that  if  he  could  hare  ttopped  hb  drove  without  great 
inconYenience,  he  thould  hare  done  to,  and  if  not,  that  it  would 
have  been  a  reatonable  and  proper  precantion  to  haTO  tent  a  sigBsl 
along  the  track  of  the  railroad,  to  at  to  havt  notified  the  en^^neer 
of  the  danger ;  that  the  liabUitj  of  the  cattle  to  be  frightened  bj 
the  whistle,  wat  a  contingency  which  the  plaintifT  should  have  takes 
into  consideration,  and  assuming  that  the  engineer  saw  the  tattle, 
it  was  referred  to  the  jury  to  say  whether  it  was  more  reasonable 
in  him  to  suppose  that  those  in  charge  had  taken  the  proper  pre* 
oaution,  than  it  waa  for  them  to  attempt  to  patt  the  drove  orer 
the  railroad,*  under  the  circumttancet. 

In  regard  to  the  conduct  of  the  defendantt'  terrantt,  the  leaned 
judge  said  he  was  inclined  to  the  opinion  that  a  croesing  of  tfab 
character  should  not  be  approached  at  n  speed  of  twenty-five  or 
thirty  miles  an  hour ;  that  prudence  and  a  proper  regard  for  life  asd 
property  would  demand  that  the  speed  should  be  considerably 
abated. 

The  question  of  negligence  in  either  or  both  partiea  was  left  to 
the  jury,  with  the  remark :  **  We  do  not  undertake  to  aay  tbat  this 
or  that  line  of  conduct  amounts  to  negligence;,  but  only  to  preseat 
for  your  conaidtration  our  tiew  of  what,  under  the  circmnstaaesi, 
woild  be  reaoonable  and  proper." 
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The  ciiarge  mdoalrtedlj  led  to  tbe  conelotiony  Uitt  there  wm 
culpable  acgligenee  <m  both  sides;  on  the  ptri  of  tbe  eoapaiij  in 
not  abating  tbe  speed  of  the  train,  and  on  the  part  of  tbe4>laiatiff' 
in  not  stopping  tbe  drore  short  of  the  crossing,  in  not  sending  a 
signal  back  along  the  road,  and  in  not  anticipating  the  elfoet  of  the 
whistle  on  tbe  herd. 

Yet  while  this  was  the  obrions  tendencj  of  the  charge,  culpable 
negligence  was  no  where  defined  in  it,  either  abstractlj  or  concretely 
or  in  view  of  the  eridence;  bnt  tbe  jury  were  told  very  enphati* 
callj,  as  hero  quoted,  that  the  court  would  not  declare  that  this  or 
tbat  line  of  conduct  amounted  to  negligence.  The  amount  of  it  waS| 
tliat  the  whole  case  was  referred  to  the  jury  to  form  their  own  notions 
of  the  negligence,  and  to  find  whether  it  attached  to  both  parties^ 
vith  Tery  explicit  instructions  that  tbe  plaintiff  could  recover  only 
for  an  injury  resulting  whoUy  from  the  negligence  of  the  defendants* 

This  was  a  Tory  inadequate  presentation  of  the  case ;  inadequate 
chiefly,  in  tbat  it  conreyed  to  the  jury  no  comprebensire  view  of  tbe 
respective  rights  and  duties  of  the  parties,  and  no  just  conception  of 
the  legal  ideas  of  negligence  as  growing  out  of  those  rights  and 
duties.  It  is  usual,  in  tbe  trial  of  such  cases,  to  adapt  the  legal 
definition  of  negligence  to  such  views  of  the  facts  in  evidence  as  a 
jury  may  reasonably  be  expected  to  do>  and  then  to  refer  tbe  evidence 
to  them  to  say  where  and  to  whom  tbe  negligence  attaches.  Tbe 
chief  tkvfi  of  this  charge  is  that  it  did  not  so  present  tbe  case,  but 
for  this  omission,  though  a  most  msterial  one,  we'cannot  consistently 
with  tbe  habits  of  this  court,  reverie  tbe  judgment.  Not  for  saying, 
what  it  was  quite  neccessary  to.  say,  that  tbe  general  priadples  of 
law  were  to  be  interpreted  in  their  application  to  such  cases.  They 
are  sufficiently  vigorous  when  properly  applied,  without  any  addi* 
tional  force  or  extra  beat  imparted  to  tbem*  Yet  an  exceptionable 
observation  of  this  sort  is  not  sufficient  ground  for  reversaL 

There  are,  however,  matters  in  tbe  charge  which  we  think  were  cal- 
culated to  mislead  the  jury.  From  the  course  of  observation  in  respect 
to  the  conduct  of  the  plaintiff,  tbe  jury  might  well  infer  that  be  was 
bound  to  anticipate  and  provide  against  the  high  rate  of  speed  with 
the  train  approached  the  erossbg.    Nothing  could  be  mors 
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•mneoM.  If  UmI  rate  of  tpoed  wmi,  aider  all  dreunsUaeea, 
iflipriidaQt  Md  mirtMoiiab]«y  iIm  plaiatiff  wit  not  only  not  bond  to 
antieiptte  it,  bol  he  bad  no  rigbt  to  preraae  tbat  tbe  covpaaj 
mM  Tiolate  their  rale  of  dvtj»  To  aroid  eolliiieii  be  waa  booad 
to  do  all  that  pntdent  men  in  general  would  do  in  hit  aitaatioo,  and 
be  wai  entitled  and  bovnd  to  preeane  that  the  eompanj  iroold  do 
Itkewiie.  The  qneation  for  the  jory  waa,  whether  the  plaintiff  waa 
gviltj  of  negligenee  in  tke$$f  the  neeeiaaiy  and  legal  ooaditiona  of 
the  eaae,  not  whether  he  was  gniltj  of  negligenee  for  failing  to  guard 
againat  fllegal  and  vnaathoriaed  eondaet  of  the  defcndanta,  mch  aa 
thf  learned  judge  aeemed  to  think  might  be  fairlj  imputed  to  them. 

Another  manifeet  error  was  in  leading  the  jury  to  hold  the  plain- 
tiff bound  to  send  a  signal  along  the  road.  There  waa  no  muik  dutj 
on  the  plaintiff.  He  eould  neither  eontrol  the  emplojeo  of  the 
eompany  who  waa  at  work  near  the  erossing,  nor  had  he  himaclf  any 
right  to  be  upon  the  track,  except  for  the  single  purpose  of  paasing 
along  the  turnpike.  Railroad  tracks  and  trains  are  committed  bj 
law  to  the  exdusire  eustodj  of  incorporated  oompanieay  and  their, 
accredited  agents  and  senrants.  8trangen  are  not  to  intermeddle 
therewith.  The  law  insists  upon  a  dear  track,  and  then  it  holds 
the  company  to  a  safe  transportation.  The  right  and  the  dot/  are 
reciprocal  and  oorrelatirey  and  both  are  to  be  enforced  with  atera 
exactitude.  If  OTory  Tolunteer  may  go  along  the  track  to  give  such 
'  signsls  as  he  thinks  proper,  confusion  and  disaster  would  be  the 
.frequent  eonsequenee,  and  there  would  be  an  end  of  the  wholesome 
responsibility  whidi  the  interest  of  society  has,  to  hold  railroad 
eompanics^  They  are  boand  to  employ  all  necessary  agents,  to  in- 
stract  them  properly  in  their  daties,  and  to  look  to  them  for  the 
performance  of  erery  act  which  the  business  of  the  road  reqnireo. 
If  this  occasions  required  signals,  it  was  the  business  of  the  company's 
agent,  who  was  at  hand,  to  giro  them,  and  it  waa  a  mistake  in  the 
court  to  think  the  plaintiff  in  Ikult,  for  not  giving  them. 

When  we  speak  of  the  imperatiTo  neeessity  for  a  dear  track,  wo 
mean  to  except  of  course  crosnngs  of  public  highways,  at  grada^  for, 
at  sudi  points,  traTelsrs  hsTo  a  right  to  be  within  the  railo  long 
enough  to  effect  a  passage  across  them,  and  in  the  case  of  thia  com* 
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pan/  the  kgislatiire  bare  rerened  the  rale,  and  forbidden  tbe  mm- 
jMiiijf  to  obttraet  the  irmfkkn*  highwey.  Still,  even  at  toeh  plMee, 
tbe  trsTeler  baa  the  oUigationa  of  pradenee  apon  him.  lie  i|  bomid 
to  atop  and  look  out  for  trmiaa,  and  Boaj  not  nub  hcedleealj,  nor 
remain  nnneecesarilj  on  a  apot  orer  which  the  law  allowf  enginea  of 
fearfal  power  to  be  propelled  bj  one  of  the  moat  retiatleaa  agenia  of 
amtnre.  Thoae  who  ue  both  intersecting  bigbwajra  are  bound  to 
a  reaaonable  measure  of  diligence,  and  where  both  practice  it,  eolUsiona 
are  impoeaible,  else  the  law  would  not  allow  both  bighwaja  to^xiat* 
One  or  the  other  would  be  abated  aa  a  eommon  nuiaance  if  thej 
oould  not  eo-exiat  without  painful  conseqncncea  which  follow  from 
collifiona.  Tbe  fact  of  eolliaions,  therefore  alwara  prorea  culpable 
negligence  in  aomebodj,  and  under  proper  inatructioaa,  the  jury 
are  to  aacertain  in  this  case  who  ia  responsible  for  it. 

If  it  be  found  to  belong  to  both  parties,  the  court  were  right  ia 
sajing  the  plaintiff  could  not  recorer.  The  rule  b  so  held  ia  this 
eoart,  and  generally  in  tbe  American  courts.  The  case  of  B€9r$ 
▼a.  Tk9  ffmuatmiic  iS.  JR.  O^^  2  Am.  Railwaj  caaea,  114,  (a  caae 
Tcry  like  the  present  in  man/  of  its  featurea)  and  in  aome  of  the 
English  easea  therein  cited,  are  perhapa  exceptioaa.  Tbe  raling 
there  waa  that  if  the  plaintiff  could  not  by  the  exercise  of  ordinary 
care  hare  aroided  the  iojury,  the  want  of  aucfa  care  on  his  part  would 
not  predude  him  from  a  recoTerj,  such  a  mode  of  stating  the  mle 
inrolrea  the  aolution  of  a  meet  difficult  problem,  for  who  ia  to  aay 
that  an  injury  reaulting  from  the  actual  want  of  ordinary  care  on 
tho  part  of  fiee  partiea  engaged  in  different  occupations  at  the  same 
time  and  place,  would  certainly  hare  resulted  from  tbe  want  of 
ordinary  care  of  only  ene  of  these  parties. 

I  prefer  our  own  mode  of  holding  the  law,  that  if  the  injury  reault 
from  the  want  of  ordinary  care  of  both  partiea,  neither  baa  a  remedy 
against  the  other,  but  if  it  be  not  in  any  degree  ascribable  to  tho 
negligence  of  one  party,  due  regard  being  had  to  all  the  eiroumatanect 
of  his  position,  he  may  bare  redress  from  the  qther. 

With  the  principles  in  riew  that  bare  been  thus  indicated,  this 
iUat  go  to  another  jury^ 
judgment  ia  rerersed,  and  a  eenlre/aetisf  de  novo  awarded. 
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In  ik$  Suprem$  Ontri  pf  PtnntjfUamim^  Mtt$^  1858. 

WIlfTBft  IT  AL.   flC   DILAWABI   nraVEAHOE  OOMFAVT.* 


WiMn  a  dilp  nIM  flpm  Baltinwt  booad  f«r  PorfUad,  Orcgoa,  ud  wm  MaycHad 
to  p«t  toto  Rio  to  nit,  Md  aftor  bciag  niCtod,  nlltd  f«r  8m  ffMiaft  b«i 
VM  agAiB  ««i|w11td  to  rttaTB  to  Rio^  •  Witomrj  boad  wcratod  M  Bi«v  h«vi«S 
btM  Made  ptjftbto  at  8m  frtatlM*!  HSrl^  ■•  tSbnAommni %S  Um  Tvoraf*  to 
r«rtIud,8M  fk— «toct  bttog  m  ib#  lOrtt  to  Ikt  ylaet  rf  t—l  dtiltoiHM. 

C%«rbo  Ing^noU^  for  pUintifi. 

<7e0ryf  Jf.  TFJUirtofi  and  J.  Em  Martm^  for  dofe&dantt. 

An  BCtioB  in  ooTonaat  on  n  marino  policy  of  innuroneOy  in  iIm 
aatter  of  tho  Schooner  Orb. 

Inooranoo  on  Tctsoli  j82,600  ;  rained  at  $5,600. 
Iniuraneo  on  oargo,  $6,000 ;  raluiad  at  $17»000. 


PMnrnn*!  Cl 

Jfinf  JNHHlir^PwtiMltf  aT«ng«  m  tmhI, 
GmmtsI  AT«rag«  Ml  tmmI( 
Gtn«nl  avtnft  m  oargo^ 

Altt. 

$1,080  n 

19  06 
102  06 

Balfagf  tofi|  Mtfo^     • 

i],01«  00 
8,617  80 

$1,161  78 

$6.2S8  48 

$6,886  » 

This  waf  an  action  on  a  policy  of  intnranco  issued  bj  the  Dels* 
ware  Mntaal  Safety  Insaranco  Co.,  Maj  7, 1861,  to  Winter,  Lati- 
mer k  Go.,  of  Baltimore,  insoring  for  them  the  Schooner  Orh,  in 
$2,600,  Talued  at  $6,600,  and  on  cargo  $6,000,  Talned  at  $17,000, 
on  a  Toysge  from  Baltimore  to  Portland,  Oregon. 

The  Tossel  sailed  May  If  1861,  on  her  destined  Toyage,  and  having 
onoonntored  hea?y  seas  and  tempestuous  weather,  and  becoming 
leaky,  pot  into  Rio,  Jaly  8, 1861,  where  the  master,  as  sgcnt  of 
the  owners,  placed  tho  Yoasel  and  cargo  in  tho  hands  of  Maxwell, 
Wright  k  Co.,  merchants  of  that  citj,  and  made  the  vsnal  protest. 
Jnlj  10,  a  snnrey  was  held  on  tho  Tossel  and  repairs  ordered,  after 
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which  %  teeond  •arrej  wm  held,  and  a  report  nude  in  faror  of  the 
rcpain ;  and  afterwarde  a  third  snrrey,  approring  of  tho  repairs, 
and  reportiog  the  Tewel  in  a  eoaworthj  condition,  fit  to  eontinoo 
the  Tojage.  At  the  matter  had  no  meant  to  pay  for  the  repairt  at 
Bio^  Maxwell,  Wright  k  Co.  made  the  aeccetarj  adTancet  upon  a 
hottomrj  hond  on  the  Teasel  and  cargo  for  98,272  14,  at  66  per 
cent,  maritime  interett^  to  he  paid  when  the  reseel  should  arrive  at 
the  P^rt  rf  San  FraneucQ^  and  he  tafeljr  moored  for  forty-eight 
hourt,  when  it  hecame  due,  and  payment  conld  he  enforoed.  This 
bebg  the  onlj  waj  in  which  the  master  could  make  the  neeeasarj 
icpairs  to  his  Tessel,  and  the  onlj  terms  on -which  he  could  raise 
the  money,  that  is,  on  a  hond  on  Tessel  and  cargo,  payM$  at  San 
Franeiieo.  The  Tessel  sailed  on  the'^lst  August,  1851,  and  on  the 
11  :h  of  September,  when  olT  Cape  llom,  she  encountered  tempes. 
tuovs  weather,  and  a  series  of  hearj  storms,  it  being  then  mid- 
winter in  those  latitudes,  which  damaged  the  Tessel  to  greatly,  that 
on  consultation,  the  master  concluded  to  make  a  port  on  the  Atlan- 
tic coast,  and  after  much  difficulty,  and  obtaining  assistance  from 
the  Whaler  Eugenia,  he  was  enabled  to  reach  again  the  Port  of 
Bio,  15th  October,  1851,  in  a  Tery  bad  condition;  and  again  con. 
signed  his  Tessel  and  cargo  to  Maxwell,  Wright  k  Co,  The  master 
made  protest  and  called  a  sunrey  on  Tessel  and  cargo ;  second  snr- 
Tey  recommended  a  sale  of  the  schooner.  A  surrey  being  held  on 
the  cargo,  it  was  recommended  to  be  sold  for  the  benefit  of  all  con* 
^med,  **  being  ptnerally  $o  badly  damaged  a$  to  render  it  unfit 
for  reMpmetUf  and  oould  not  be  forwarded  to  iieport  if  deetina- 
iion.'* 

The  casa  waa  tried  at  JVitt  Priue  in  December,  1857,  before  Mr. 
Justice  Thompsoh  and  a  jury. 

On  the  trial,  the  defendants  admitted  that  they  were  liable  for 
tiieir  proportion  of  iiM  partial  hue  on  Tessel,  and  general  average 
on  oeeeel  and  eargo^  arising  from  the  fret  dieatter^  and  reqneated 
the  Judge  to  charge,  among  other  points : 

That  if  the  Jury  belioTo  the  Orb  sailed  from  Rio  de  Janouro, 
vnder  a  bottemry  bond,  such  as  that  giTsn  in  oTidenoe,  the  defendU 
•nti  ara  boI  liahla  for  any  lost  aoening  aftar  tnch  tailing. 


574  wnmn  n.  msuaAHCi  oompaht. 

The  Judge  to  charged,  end  the  jaij  rendered  •  rerdtel  fer  the 
fiainiiff9  for  •1,606  18. 

The  eptnimi  ef  the  eevrt  wee  delivered  bj 

LowAii,  C.  X— The  jury  nmit  have  vnderftood,  from  the  chtrgei 
that  the  faet  of  sailing  from  Rio  Janeiro  for  San  Franciecoi  under 
the  teraia  of  the  bottomry  bond,  waa  a  change  of  Tojage,  even 
though  the  intention  was  to  keep  on  from  San  Frandseo  to  Pert- 
land  ;  but  intention  relative  to  destination  is  an  essential  element 
of  a  TOjrage,  and  part  of  its  definition.  The  bottomry  bond  was 
Tory  convincing  evidence  of  the  intention  to  go  to  Ban  Frandseo; 
bat  it  was  not  conclosive  oTidence  of  final  destination ;  even  a  dear* 
ance  to  that  port  would  not  hare  been.  Assuming  then,  that  the 
jury  wonld  have  fonnd  the  continued,  intention  to  go  on  to  Port- 
land, we  cannot  say  that  the  original  voyage  was  in  faet  abandoned, 
even  though  we  should  feel  obliged  to  declare  that,  as  matter  ef 
law,  it  was  so  far  changed  as  to  discharge  the  insurers.  And  this 
we  cannot  dtf  without  first  deciding  that  the  circumstances  of  the 
▼oyage  do  not  furnish  an  adequate  excuse  for  the  nesel's  setting 
out  from  Bio  Janeiro  to  go  by  way  of  San  Frandseo. 

In  judging  of  the  adequacy  of  the  excuse,  the  case  adsuts  of  a 
division  of  the  question,  acoordbg  to  the  ralue  of  the  property  in- 
sured, the  ship  and  the  cargo  separately.  It  was  certainly  the 
duty  of  the  master,  under  the  circumstances,  to  provide  for  the 
transportation  of  the  merchandise  to  its  destination,  by  the  best 
means  in'  his  power ;  and  so  carried  it  would  still  be  under  the  pnn 
teotion  of  the  insurance.  If  he  could  not  send  it  by  the  dired 
route,  he  would  be  justified  in  sending  it  by  another,  or  in  taking 
it  by  another  in  his  own  Tcssel,  if  he  could  not  gel  her  repaired  ao 
as  to  go  directly.  So  far,  then,  as  rdates  to  the  merchandiss^  the 
accident,  and  the  necessary  terms  of  repairing  it,  juatified  the 
change  of  route  by  San  Frandseo. 

Bat  it  does  not  seem  so  dear  to  us,  relative  to  the  ship,  for  if 
die  was  once  safe  from  the  perils  insured  against,  and  yet  not  fit, 
and  oenld  not  be  fitted  to  resume  the  Toyage  from  the  peri  of 
eafety,  die  was  excused  from  iU    To  get  repaired  then,  fo  as  to  f» 
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bj  aaotlier  route,  in  order  to  eurrj  on  the  goode,  would  therefore 
seem  to  place  ber  in  the  eondition  of  a  aabetitnte  ship.  Bat  «e 
need  and  do  not  decide  ibis,  for  there  is  another  principle  which 
retains  both  ship  and  cargo  under  the  contract  of  insurance. 

Wc  think  that  the  jurj  might  bare  found  that  there  bad  bioen  no 
change  of  the  ultimate  destination ;  and  then  it  would  follow  very 
clearlj  that  the  risk  continued  until  the  route  was  actuallj  departed 
from ;  and  most  likelj  it  would  continue  ercn  after  a  determined 
change  of  destination.  If  a  risk  nerer  commences,  the  insured  is 
•Dtitied  to  »  return  of  premium,  as  being  paid  without  considera- 
tion. But  because  of  the  entry  of  the  contract  the  court  bare  an 
apportioned  return  of  it  on  account  of  a  pari  of  the  TOjage  bar- 
ing been  abandoned. 

IThen,  therefore,  the  risk  has  attached  for  a  given  Toysge,  there 
is  no  prmeiple  of  justice  that  requires  it  to  be  detached  until  there 
is  a  change  of  the  basard.  A  mere  intention  or  determination  to 
change  the  route  at  a  given  point  does  no  wrong  to  the  insurer* 
He  b  paid  for  the  whole  Toyage,  and  is  saved  from  wrong,  if  held 
liable,  only  so  far  as  the  true  route  is  kept,  and  discharged  when  it 
ia  departed  from«  A  knowledge  of  the  destinatieo  is  necessary  for 
the  definition  and  interpretation  of  the  contract.  Knowing  it,  we 
can  mark  the  route  that  must  be  taken  under  the  contract.  But  it 
is  not  essential  to  offer  to  perform  the  whole  voyage,  the  less  of  it 
the  better  for  the  insurer.  An  insurance  to  Ilavre  via  Southamp- 
ton, is  not  avoided  if  once  attached  by  the  master's  detennlnation, 
at  or  after  starting,  to  go  no  further  than  Southampton. 

Assuming  then,  that  the  intention  to  go  to  Portland  was  kept  up, 
this  was  only  an  intended  deviation,  and  the  bottomry  bond  has  no 
iniloence  on  the  case,  eiccpt  so  far  as  it  makes  the  proof  clear  of 
an  intention  to  deviate.  It  no  more  oonstitutes  an  abandonment  of 
tbo  voyage,  than  taking  in  a  cargo  for  San  Francisco  would  have 
done.  If  there  was  no  actaal  deviation,  no  condition  of  the 
tract  was  broken. 

Jttdgaent  reveraed|  and  a  new  trial  awarded. 
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NOTIOIt  or  NIW  lOOKt. 

T»rtM  w  JvBianvDivoi  oowvion*  wm  fai  OoviMTfWf  or  Fbiimh  aw 
DoHMMii.  By  Joiw  0.  IfvmB^  OwMdkr  st  Iav.  H«v  Torki  D.  ynHM- 
Ina4,  Itt  Bra^wv    IBM.   p^  4M. 

Itt  the  4tli  Am.  Iaw  Beg.,  778,  wiU  be  foud  tomt  notice  of  u  earlj 
portioQ  of  UiM  work.  Bj  tbo  ooartoof  of  tbo  author  wo  bare  been  fer- 
siihed  with  eone  thirty  eheeti,  m  adrmsoe  of  pvUioatioo,  wbiob  bai  eotbled 
Hi  to  form  aomo  Jadgmoot  ai  to  the  ohaiaeler  and  qvalitj  of  labors  moie 
than  nioall J  learned,  dealing  greatlj  in  the  prineiplee  of  laW|  and  dleeav 
Ing  legal  topioi  ai  matton  of  atriot  aeienoa. 

We  hare  in  the  fint  and  leeond  ehapteti,  law  deined  and  dirided,  ita 
ob}eet|  origin,  efeet  and  extent;  a  diaonaaion  of  international  Uw,  its 
origin  and  applieationi  ita  effeota  npon  the  eonditiooa  of  freedooa  and  bood- 
age.  The  diaouaaiona  in  theae  ehapten  an  ample  and  aeientifie ;  emy 
aonroe  of  anihoritjb  explored;  the  writings  of  the  oonlinental  jnriatayia 
Latio,  Qennan  and  Frenoh,  an  oonatantlj  nferred  tO|  and  eopiona  extraeli 
giren,  bj  way  of  illnatrations  of  prinoiple,  and  m  anthority.  Il  nay  be 
qneationed,  whether  then  is  to  be  foond  a  men  eomplete  and  aeientifie 
enrray  of'  thia  braoeh  of  legal  inqniiy.  It  ie  kaa  dilTnae  and  extended 
than  the  Freneh  and  Oecman  treatiaoa ;  it  it  men  profoond  and>-exaot 
than  the  inqniriee  of  the  EngUah  Jnriata  who,  nntal  raeently,  eeldoai  looked 
beyond  Weetaiinater  Hall  for  their  learning.  Oar  author  eitea  fredy  all 
ioqnirers  in  the  sasM  path,  and  aerifee  great  aid  from  SaTigny,  Foelix, 
Scbaeffner,  Waeehter,  Heffter,  Blaekeldey,  Story,  Bnige,  Beddie,  Aolin, 
PhiUimore,  and  other  original  writera  of  a  like  oharMter.  The  third  ehap- 
ter  diaontaee  the  nranidpal— or,  natwnal  law,  b  the  eoloniea  of  Aaaeriea; 
and  the  extent  of  the  eonmon  law.  Chapten  fonr  to  ten  oontinne  the 
aame  diaonaaion,  with  the  addition  of  a  teiy  interesting  tnqniiy  into  the 
principles  of  nni? eras]  JnriaprndenM  relatbg  to  freedmn  and  ita  oppoaitaa. 
And  with  these  cbaptera  ear  sheets  fioL 

We  have  been  greatly  intereeted  in  the  stttdy  of  the  work,  and  have 
taken  soaie  pains  to  present  it  to  oar  leaders.  The  title  of  the  book  ianot 
one  that  would  be  apt  to  attract  the  general  law  student,  as  he  might  sop- 
pose  that  questions  of  an  exciting  eharaoter  would  eome  under  dieeaasion, 
and  partisan  views  bo  presented.  It  is  &r  otherwise.  The  work  ie  the 
result  of  much  and  extended  study.  The  field  of  inquiry  is  laigs^  and  hss 
bsen  AUly  cultivated.  We  an  satisfied  that  the  philoeophioal  reader  and 
the  practical  kwyer  will  both  derive  mueh  knowledge  froei  the  oanful 
study  of  Mr.  fiurd's  very  learned  and  pains-tsking  laboMi 
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LEGAL  STUDIES  ON  THE  CONTIKENT. 

EwnrBACiL  Jntrodudinn  d  fitude  du  droits  ednttnant  outn  VEnicyeUh 
pidU  Juridtque  1*  «m  traiti  de  droit  iniernatwnalf  2*  det  inttitmiwnt 
liUiraritM  de  droit  aneiem  tt  modems  tt  8*  «ii  rt$uvU  dea  Itgxdatifima 
EjfifptUnne^  Bd»rtltqu€f  Bdkniqme'  et  Jndout*  TroiuiwM  ^AtiMi. 
Am :  1858.   pp,  615.' 

The  higher  scientific  stud/  of  the  law  in  France  is  especiallj  due 
to  the  infioenco  of  German  jartspnidence ;  it  entered  on  three  aidei, 
from  Belginm,  from  Strashurg,  and  from  Geneva,  hat  it  soon  found 
a  centre  in  Paris,  itself,  which  is  of  still  greater  importance*  The 
first  coalition  of  German  and  French  jorists  started  in  1819,  when 
the  writer,  then  in  Liege,  at  the  suggestion  of  his  friend,  Blondcan, 
(who  died  in  1853,)  a  Belgian  hj  hirth,  in  connection  with  Jonrdan, 

'  A  wrk  «poB  lh«  i^idj  of  t]i«  Uw  I0  Enropt,  bM  long  b«eB  inuited  hen.  Tkt 
HBenAtj  In  tkt  «aj  of  ov  jovog  Joritta  bM  ftlwaji  born  twofold  1  tbo  bcti  of 
Ibcoo  TolttBOO  aro  wriUca  ia  Ocmta,  tad  TC17  f«w  of  oa  oror  find  ow  woj  b^ond  Ibo 
pogco  of  a  tigbt  Frtaeb  aatbor ;  tboro  baTO  baea.  It  la  tino^  traaalatioaa  fnmi  tbo 
fonaer  lalo  tbo  latter,  bat,  almoat  wltboat  oxeopllon,  aaob  irorka  bavo  booa  aaalata 
§or  dar  pvrpoao.  It  waa  loag  a  wiab  of  tbo  traaalator  of  tbo  fotlowiag  pogaa^  to  bo 
•Wo  to  proooat  aono  of  tbo  roaalta  of  Oonaaa  lebolarabip  ia  tbo  ploaaaat  font  ao 
ebaraetcriatio  of  Froacb  aoatoaoaa,  but  tbia  pnrpoao  la  la  groat  part  MSlIod  b/  aa 
•laboffata  rotiov  IVoai  tbo  poa  of  Ur.  Warakoalg,  oao  of  tbo  aMoC  Tolaalaoai 
elfiMataij  vrilofo  la  Qonaaay,  of  tbo  work  of  ^,  loobbaob,  aa  Alaaoiaa,  PtoClw- 
87 
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d«  Oavftroj,  DMMat«|  and  otheri,  began  to  edit  tlia  joamal 
**Thmaki*'  it  opanod  with  a geoaral  aketch  of  tho  bistory  of  Gor- 
maa  jnrisprodenoe,  from  the  jwt  1789.  In  1820  Rosa^  joined  in 
tbe  moToment  m  the  Annalea  do  Ldgtalatioa.  In  Paria,  Jonrdaa, 
wbo  died  in  1826,  waa  tbe  active  leader  of  tbe  new  acbool ;  be  waa 
foUowed'ia  1828,  by  Lerminier,  an  elegant  aebolar,  cdaeated  in 
Straaburg,  wbo  firat  appeared  m  Tbe  Globe,  bot  afterwards  wrote 
more  important  works ;  then  came  Klimratb,  a  tborongh  German 
in  feeling,  and  when  **  Themis  *'  ended  in  1880,  with  ita  tenth  toI- 
vme,  the  BeTues,  edited  by  Fcslizaiid  Wolowski,  became  the  organa 
of  German  jnrisprndenee,  which  by  degreea  followed  in  Franco 
oleae  on  the  footsteps  of  Germany  itself,  and  found  in  Labonlaye^ 
the  moet  actiTO  friend,  and  a  leader  who  soon  OQtriTalod  all  the  others. 
He  now  edits,  supported  powerfully  by  Konigswarter,  Ginoulbae^ 
do  Bosiere,  Daresta,  and  many  others,  tho  BoTue  bistorique  du 
Droit  Long  since,  the  direction  of  jarispmdenoe  haa  been  entrusted 
to  a  second  generation,  and  one  of  these  is  the  author  of  the  work 
now  under  discussion,  Prof.  Eschbach,  of  Strasburg.  It  belongs 
to  a  claas  of  works  known  in  Germany  for  a  century,  under  the 
name  of  Legal  EncyclopoDdia,  but  of  new  birth  in  France.  The 
earlier  works  of  this  kind  in  our  century,  are  by  Dupin,  Le  Page, 
and  L'berbette,  of  which  only  the  first  are  remembered,  and  that 
because  they  are  used  by  the  law  students  in  preparing  for  their 
examination.  In  1828  appeared  the  Prindpes  G^^raux  du  Droity 
by  Rey,  now  quite  forgotten ;  in  1829,  Lerminier's  dasaio  Intro- 
duction 4  1'  biatoiro  g6Qdrale  do  droit,  which  haa  outlived  many 
new  CHlitions.  In  1840,  under  the  Minister  Ckmain,  tho  Law  Schools 


Mr«rtlMG«dtRApolMiiBtk«Fbmdlj«f  Strubvy.  This  artiel*  ma  priM«4  !■ 
•a«  vT  lb«  Uwt  Otrma  Uw  Jowaalfl,  th«  XrittdU  ZtUtehrift  Ar/lw  gtmmmt  JMhf* 
nritmudt^fl,  «dit«d  bj  Dr.  llir^MvdJca,  oatvC  Iht  MOtt  pwiaiagfltrw  jwton 
•f  tilt  dVi  M  that  lh«r«  !■  m  trcij  M%  tu'tmtj  •!  th«  viaM  tf  th«  •tigjba 
wwrk,  of  tht  B«tltir,  a  traaftl^Uoa  af  whiah  U  hwa  aabnitlad,  aad  af  tka  Jawml 
la  vhlah  H  arlgiaallj  appaarcd.  If  it  •hall,  la  tmj  astaal,  aatbt  a«r  ftflair-ata* 
Jaato  la  tha  taat  aad  ■ay  taglaa  af  aaaliaaalal  jariapcaJaata  i  if  llpfaraaf  i»ta» 
iait«  aa  a  aaau  af  aa^ualotaaaa  with  tiia  labara  af  faraiga  JaritU^  Chair  ■■thaili 
af  rasaareh,  aad  thair  mtfm  vt  tepratcMaal,  tha  pvpaia  af  Iha  toaaalalerYillha 
fcUj  aaaaaplbhad.  ^.  O.  B. 
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mn  dirtded  to  bcgia  tlie  itmlj  of  the  low  by  an  onejdopfcdio ; 
Dr.  Eichhacb,  thta  profeaoor  rappldftnt  of  the  1mm  Facoltj  of 
StTMborgy  received  iutroetioot  to  deliver  that  ketare;  theVoloao 
— «  tUrd  editioa  of  it  is  dow  before  w— entitled  Introdoction  i 
Tetode  d«  droits  ii  tbe  firvit  of  bie  coltivotioa  of  thie  braaeb  of  ji 


The  newest  edition  of  Eschbaeh's  vork,  is  very  different  from  the 
two  earlier,  and,  as  its  tide  seggeets,  nMws  than  a  n^re  legal  ency. 
dopedia ;  it  is  a  work  of  soeh  plentifol  contents,  as  to  bo  of  pecn* 
liar  ralne  in  enabling  ns,  in  an  easj  waj,  to  become  aeqnainted 
with  the  aathors  who  hare  written  on  the  different  branches  of  the 
law,  both  of  modem  and  andent  Franc^  bj  means  of  a  cursory 
hutorj  of  its  literatnre.  The  volvme  has  three  parte:  the  1st,  an 
introduction  to  the  stndjr  of  the  law  generally,  (pp.  1-189) ;  the 
2d,  the  dirinons,  the  history,  and  the  sources  of  French  law,  (pp. 
140-419) ;  the  dd,  the  sabordinato  legal  sciences,  (pp.  420-4{16). 
The  book  is  arranged  in  the  followtng  orders  the  first  section 
begins  with  the  most  important  foandations  of  the  law,  as,  dbtino- 
taon  dtt  droit  et  do  la  morale ;  rapports  entre  le  droit  et  la  morale, 
notion  do  la  jostice,  aoceptions  direrses  da  mot  droit,  science  dn  droit 
on  jorispmdence,  dirision  dv  droit  en  gdntfrsl,  (pp«  1-19) ;  then  fol* 
lows  chap,  let,  droit  natnrel,  (pp.  1^25) ;  chap.  2d,  dn  droit  positif, 
in  three  sections:  1,  sources  dn  droit  p^itif,  (pp.  26-40);  2, 
branchee  dn  droit  poeitif,  (pp.  41-5S) ;  8,  droit  dee  gdns  interna* 
tional,  (more  than  a  general  sketch  of  international  law,  pp.  58-139). 
In  his  analysis  of  the  principles  of  the  law,  the  author  starts  with 
the  empirical  ikct,  that  man  is  gifted  with  freedom  of  will,  and  that 
•f  a  twofold  sort,  an  inner  liberty  of  conscience  in  his  purposes, 
nod  an  outeri  sole  control  of  his  own  actions,  In  both,  however, 
regulated  by  duties;  in  the  first,  those  moral  duties  that  control 
Us  consdenoe :  in  the  second,  thoee  legal  duties  bom  of  reason  and 
protected  by  government,  limiting  his  conduct  towards  other  mem 
The  author  thus  wins  a  basis  for  his  whole  theory,  repudiates  Kant's  ^ 
natinomy  between  law  and  morals,  by  saying  that  morab  persuade 
ms  always  to  do  what  the  law  commands,  and  to  abandon  what  it  fofw 
bids;  00  the  other  hand,  the  law  never  sanctions  anything  Opposed  to 


680  LEGAL  nUDUa  05  THB  OOHTINBHT. 

morals.  This  he  foUowi  vp  with  the  expUnation  of  the  idea  of 
justice,  which  he  makes  twofold,  ( jostiee  exterieare  et  interieiire,) 
first,  to  give  to  each  man  thejlegal  respoDsibilitj  prescribed  hj  the 
law  of  the  land ;  second,  to  Ascribe  to  each  man  the  moral  ooDpal- 
sion  which  his  oonscienee  binds  on  him.  In  the  latter,  the  author 
does  not  go  bejond  the  comparison  'of  legal  and  pnrel/  natural 
dntics,  doToirs  de  jostiee  et  de  charity,  as  it  is  so  well  dtstingiiished 
bj  Cousin ;  but  in  S  4  he  turns  at  once  to  the  real  legal  discussion, 
explains  the  different  meaninffs  of  the  word  law ;  gives  in  S  ^  the 
character  of  jurisprudence,  and,  after  some  general  remarks  on  legal 
hermenentios,  closes  with  the  reasons  for  diriding  law  into  natural 
and  posiUve.  B/  the  former,  he  understands  the  prindple  of  the 
restraints  of  our  native  freedom,  necessaril/  impoeed  upon  us  hj 
the  relations  of  mankind  as  a  great  oommunitj,  which  gOTemment 
must,  although  it  does  not  always  sanction,  and  maj  modifj  out  of 
regard  for  the  general  welfare  of  all.  Whatever  agrees  with  this 
necessary  law,  whether  it  is  found  in  the  statutes  of  the  law*maker 
or  not,  is,  according  to  our  author,  Natural  LaW;  whatever  raries 
from  it,  is  simply  Positive  Law,  which  includes  the  natural  law  sanc- 
tioned by  the  government ;  he  continues,  (p*  15) :  il  resulte  de  oe 
que  pr^c^de,  que  la  division  du  droit  en  naturel  et  posiUf,  n'est  pas 
une  invention  scolastique  et  de  doctrine  .  .  .  et  les  devoirs  regies 
par  le  droit  naturel  sent  toua  aussi  parfaits  que  ceux  impost  par  le 
droit  positif* 

As  the  author  proceeds  to  give  in  detail  the  contents  of  the  diffe* 
rent  divisions  of  the  law,  he  discusses  first  natural  law,  next  the 
main  branches  of  positive  law ;  and  in  treating  of  the  former,  aa 
well  as  of  the  international  law  which  belongs  to  the  latter,  given 
the  most  famous  authors  on  the  subject;  a  method  which  he  adheres 
to  in  the  discussion  of  the  encyclopedia  of  the  modem,  as  well  m  of 
the  older  French  law. 

In  treating,  very  cursorily  too,  in  his  first  chapter,  of  natural  lav, 
the  author  gives  in  {  10  only  a  general  explanation,  without  aaj 
exact  Boientifio  analysis  on  the  basis  of  any  system  of  philosophical 
jurisprudence.  He  takes  for  granted,  the  reality  of  legal  trutlia 
received  for  their  own  uke,  which  are  implanted  in  the  feeling  of 
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right  thftt  ii  eonoMNito  •!!  mftnkiody  and  lead  vs  to  tlie  ditooTery 
of  thooo  rales  of  jwtice  irhieh  exist  in  tlie  nature  of  things ;  be 
proceeds  on  the  supposition  that  the  Code  Napoleon  recognises  the 
existence  and  binding  power  of  sneh  natural  rules  of  law,  (and 
quotes^  to  that  end,  an  expression  of  the  jurist  Troplong,  p.  17,) 
and  applies  to  it  S  il)  on  the  use  of  natural  law ;  be  cites  art  565, 
1185, 1854  of  the  code,  while  he  disregards  art.  1268,  where  it 
sa js :  la  r^tition  n'est  pss  admise  il  I'egard  des  obligations  natu* 
relies,  qui  ont  M  Tolontairement  acquittto ;  a  legal  principle  which 
docs  not  help  us  to  determine  what  the  authors  of  the  eode  resll/ 
did  mean  by  obligation  naturcile. 

The  brief  history  of  the  literature  of  natural  law  in  S  12,  is  only 
bibliographic  The  historical  dcTelopment  of  the  science  which 
would  hare  been  in  place  here,  is  passed  by ;  although  the  modern 
writers  on  this  branch  are  cited,  and  among  them  fourteen  French- 
men,   (pp.  25, 26.) 

The  first  division  of  the  section  devoted  to  positive  law,  treats  of 
its  sources ;  it  is  not  purely  abstract  nor  strongly  dialectic,  but  con- 
fused by  the  mixture  of  Roman  and  French  principles.  Thus,  in 
§  15,  the  division  into  jus  scriptum  and  non  scriptum,  is  made  up 
partly  from  French,  partly  from  Roman  law.  The  explanation  of 
statute  law  does  not  present  its  elements  in  a  logical  shape,  but  says, 
only  generally,  that  the  laws  must  proceed  from  the  sovereign  power, 
and  thoee  of  the  constitution  from  its  constituents ;  they  must  eon- 
tain  general  principles,  and  not  rales  for  particular  indiriduals  or 
conditions;  they  should  have  no  retroactive  foroe*-are  either 
directory  or  prohibitory-— permissive  laws  do  not  realty  exist.  In 
I  29  we  are  told  that  the  principle  of  the  Roman  law,  juris  ignoran- 
tin  noeet,  does  not  exist  according  to  the  code,  in  ciril  proceeses  in 
France ;  and  In  |  81,  la  lot  est  personelle  ou  r^elle^  which  is  applied 
by  the  author  to  the  doubtful  doctrine  of  droit  international  priv^  • 

The  reason  for  the  binding  force  of  the  jus  non  scriptum,  given  by 
onr  author,  is  not  only  (v.  f  21)  the  usual  one,  that  it  is  law  silently 
sanctioned  by  the  people,  but,  further;  that  it  b  allowed  by  the  law 
maker,  which  is  trae  enough  for  France,  because  the  eode  civil  per* 
Mtts  it  t#  bo  used  only  exceptionally  u  prescribed  in  fiftetn  artl* 


582  UBOAL  Rums  on  THi  ooimninc. 

«lit  (eit«d  p.  86).  The  Mlhor  her*  talMi  oecmwi  to  diio—  Ikt 
qMttioQ  of  oodiikftian,  in  oritioitiM  oft  tlkt'irtrlM  of  ThiUol»  ▼. 
SoTignjMid  Ch.  P.  Ooopor,  and  rejooUtho  tiemof  tktlaoiBUNd. 
Tlio  jos  Bon  Mriptom  is  »  bio  tiow  (p.  82)  Uiol  of  Uio  iafiukoj  of 
natioDSi  and  enn  m  liulo  aorro  an  advanoad  people,  aa  tiko  docboi 
of  ohildron  ftt  grown  np  nan*  Aa  a  Invaek  of  tiko  jaa  non  acrip- 
torn,  bo  diacoMaa,  in  |  S8,  tba  doetriao  daa  antonn»  in  1 1S8»  the 
learning  ao  important  b  Franoa,  on  jariaprodonoa  daa  an^  and 
gifaa,  on  p.  40y  tbo  intorpratation  of  a  law  of  April  1,  1887,  in 
regard  to  tbo  final  deoroea  of  the  Coor  do  Canataon  on  appeaki 
which  ha?o  a  raallj  binding  power  on! j  in  eiaot^  aiaular,  not  bow* 
ofor  m  analogona  eaiea. 

The  aeoond  difiiion  of  the  ebaptof  on  po^tive  law,  ia  oeeapied  bjr 
a  regiater  of  the  oontenta  of  ita  different  branebea,  aoeording  to  the 
neede  of  Frenob  atadeata,  and  in  bis  ajatem  the  main  diatanctieB  ii^ 
like  that  of  Montcaqnien,  into  pri?ate  law,  pnblio  law,  and  inlaraa* 
tional  kw.    The  fint  ia : 

1.  Tbeorotieal  or  oomoMn  law,  and  that  again  general  aad 
ppeeial. 

8.  Praetioe  or  prooMore  oiTilo. 

TboMOondia: 

1.  Oonatitational  law,  (droit  ooaatitotionel  on  politiqne) ; 

8.  Administratif a  law,  (droit  adminiatratif ) ;  and 

8.  Criminal  law,  tbeorotieal,  (droit  penal)  and  practioal  (jnitrae- 
lion  erimmeUe,  si  26-87.) 

The  Third  ia  btemational  law,  (droit  dee  gena,  pp.  88-9L) 

Under  general  pri? ate  law,  the  author  diatingviabea  jna  perMna- 
mm,  renuB,  aetionam  toI  obligationam ;  nor  doea  be  ebim  hr 
Franoe  anj  peeaUar  private  law,  not  a? en  menUening  ita  eommei^ 
eial  oode  aa  aaob*  In  S  88  of  oonatitational  law,  the  author  endea- 
?ora  to  give  an  oxaot  meaning  to  the  idea  of  State,  and  girea  aa  iti 
requiaitea,  that  it  aboald  eziat  in  one  territory,  and  that  there  mail 
he  a  aovereign  power . 

The  national  gOTomment  be  dividee  into  pouToir  inapeeti^  l^gii* 
ktti;  and  dzeeutif ;  the  oontenu  of  the  aeetiona  dorelod  to  paUie 
kW|  aio  brio(  and  eipreteed  in  popular  language.    The  Gertmn 
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rtad&n  of  Pkrof.  Sfdibaai't  work  will  bo  wmrfriati  to  Icon  tkot 
mternotioBa]  low  b  dbcMtcd  with  o  wtaamUmtm  wiueh  boon  bo  pro- 
portion to  tbo  ipoeo  givoB  the  otbcr  bnneWo  of  tbo  low,  oDd  if 
DothiDg  Uh  tbaa  o  conpleto  sjrotcm  m  itidH  Tlio  o«tk«  did  tluf 
wittiDgl/y  ond  inttmotct  it  on  Uo  tatle-poge,  in  tbo  pbnoo  **  Inatd 
^l^nentairo  do  droit  intcmotionoL"  Thio  mtentionol  oddition  if  to 
bo  attriboted  to  tbo  ioct  tboi  in  tbo  Fraob  low  ■cbooh  (oioepi 
Paris  and  Straabor^  no  apodal  Icetono  oro  rcaortod  lor  intcrao* 
tional  law,  and  no  ozaainationa  indnde  iL  8inaa»  bowovor,  on 
aeqoaintanco  with  it  ia  oertatnlj  of  great  aarfieo  to  tbo  fntnre  law- 
jor,  an  opportnnit/  mvat  bo  foond  to  introdooo  il  to  tbo  Frenob 
atndent.  Wbat  eonld  bo  itter  tbaa  tbo  com  d*introdoction  k 
r^lade  dn  droit,  and  wben  batter  tban  in  tbo  gcoorol  introdnotioa ; 
for  intcmationol  law  ia  tbo  coaunon  law  of  aU  OYilisod  notiona  of 
tbo  world,  and  tbia  ma/  well  jnatifj  ow  antbar.  Hia  aotbod  of 
diacoasion  ia  indeed  a  aatiafaetorj  one,  and  bdongi  to  tbo  BMwt  ano- 
confol  porta  of  Ua  work.  Veiy  nsefol  ia  tba  f  1,  DMloppcnont 
kiatoriqoe  dn  droit  international,  witb  ifta  roferenoea  to  tbo  ncweat 
literatare  of  tbo  anbjeet;  wo  do  not  fed  called  npon  to  osaaiino  it. 
more  attentifd/  bore,  but  it  ia  a  Moot  importaot  nddition  to  tbo 
fiteratnre  of  international  law* 

Tbo  leeond  part  of  tbo  Enejelopadia  of  ow  ontber  ia,  aa  wo  ba?o 
aaid,  dedicated  to  an  examination  of  French  law ;  first  dogmatic^  in 
elk  1,  Prindpalea  branchea  dn  droit  Frao^ats,  i|  02-108,  and  then, 
with  great  detail,  Uatorieall/,  in  eh.  2— Serricao  dn  drnt  FranfaiSf^ 
if  100-212. 

At  first  blnsh  this  diridon  looks  noadWaable  aa  an  aato-hisiorio 
one.  Tbo  elects  of  the  derelopment  of  law  in  Franeo  are  diacnsaed 
in  adranoe  of  tbo  cansos ;  hot  the  author  moat  hoTo  bad  reasons  for 
tbb  method;  most  likelj  these  are  to  bo  fonnd  ia  tho  fact  thai 
ho  thinks  tho  first  demand  of  tho  naseent  jurist  is  knowledge  of  the 
real  eztsting  condition  of  tho  law.  His  interest  ia  learning  bow  it 
bocamo  thas  and  so,  will  then  be  on  tho  iacreaao,  wUlo,  perhapa,  a 
long  hiatorical  introdnctaon  might  boTO  fatigoed  him  so  mnda,  thai 
bo  wonld  not  ba?o  tnmod  witb  necessary  freshness  of  miad  to  tbo 
•la^J  of  pmcticol  low. 
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The  tnthor  begtnii  in  S  ^  with  an  hittoriod  sketch  of  French 
legal  hiatorj,  followed  hjr  an  account  of  the  contente  of  each  of  its 
VrancheSt  so  that  in  each,  and  often  in  anbdivisions,  the  jurists  who 
have  written  on  these  snbjeots  are  oited  in  alphabetical  order; 
aeeompanied  bj  short  notices  of  their  origin,  where  and  when  bon, 
what  the/  have  written,  and  when  thej  died.  At  the  end  of  this 
section  we  find  the  authors  of  general  works  on  the  whole  snbject  of 
French  law,  tnetnding  Dalles  and  A«  Dnpb,  Goisot,  Farart  de- 
Langlade,  Merlin,  kc;  in  I  94,  a  ahort  account  of  the  code  riril; 
S  96,  treats,  in  detafl,  of  its  numerous  eemmeatators,  and  their 
works  and  monographs,  so  u  to  give  a  particular  Talue  to  foreign 
jurists;  in  the  same  waj,  U  98,  99,  discuss  the  Code  de  Commeree 
and  its  scientific  treatment;  in  |§  100, 101,  the  Code  de  ProcMure; 
in  H  102,  108,  Constitutional  Law  as  late  as  the  year  1852; 
H  lOd,  106,  dn  droit  admioistratif ;  H  106, 107,  du  droit  criminal; 
and  1 108,  du  droit  international  Fran^ais.   • 

In  regard  to  the  sdenUfic  treatment  of  the  diffsrent  branches  of 
French  law,  it  is  to  be  wished  that  the  author  had  not  confined  hin* 
self  to  bibliographical  notices,  but  had  given  a  brief  account  of  the 
method  of  each  author,  to  show  how  it  first  appeared  in  France,  and 
how  it  graduallj  transformed  itself  into  what  it  now  is.  It  would, 
for  example,  bo  hlghlj  useful  to  know  whether  the  first  interpreters 
of  the  code  ciril,  like  Merlin,  were  thoroughlj  learned  in  old  French 
law,  and  understood  the  spirit  of  its  more  modem  additions.  How 
was  it  with  many  newer  authors,  who  confine  themselTes  to  a  bare 
rational  interpretation  of  the  text!  What  infiuenoe  did  the  traos- 
lation  of  Zaoharaia's  Text-Book  of  French  Law  exercise  in  France, 
and  how  far  the  new  historic  school  has  found  merit  in  the  eyee  of 
the  law  students  !  • 

The  history  of  the  souress  of  French  law  is  dirided  bj  the  author 
into  three  periods:  The  ancient  comes  down  to  1789 ;  the  modem 
to  1862,  and  the  contemporaneous  from  the  establishment  of  the 
present  empire.  It  desk  first  with  the  Roman  law,  next  with 
canonical  law,  the  soiled  legislation  dee  barbares,  the  feudal  law, 
and  lutljt  with  the  droit  ooutnmier  and  droit  dee  ordonnanees. 


\ 
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Tlie  eoQtenta  of  th«  teetiont^efoted  lo  Roman  Uv, 

{a)  A  history  of  the  aoarcet  of  tho  Boaaa  law,  dowa  to  tho 
completion  of  tho  lam  of  Jnttinian.  ' 

(b)  A  historj  of  the  literatore  of  the  cifU  kw,  from  Jostiaian  to 
oar  own  da/. 

The  author  aajs  that  the  Roman  law  is,  in  France,  foreign, 
ezotie,  and  not  of  original  growth,  which  is  true  onlj  of  the  Justi* 
nian  law,  but  not  of  that  which  preceded  it,  for  that  was  as  much 
domesticated  in  Gaul,  as  in  the  other  parts  of  the  Roman  Empire,  and 
as  Sarign/  has  clcarl/  proren,  in  the  one  half  of  Franco  was  so 
long  accepted,  that  it  was  called  the  pajs  du  droit  kenU  Out 
author's  examination  of  the  history  of  the  sources  of  Roman 
law,  is  not  purely  historical,  nor  arranged  in  periods,  nor  rery  prag- 
matic; hnt  a  description  of  the  different  sources,  one  after  the 
other,  Tery  much  as  m  Berryat  St.  Prix's  Histoire  du  droit  Roftaini 
s  work  which  seems  to 'hare  senred  as  our  author's  model' in  hit 
literaiy  history,  too,  but  without  aqy  tlafish  imitation.  The  seo^ 
tions  are  numbered  as  follows  t 

(a)  Jos  civile  Papirianum. 

(h)  Lex  duodecim  tabnlarum. 

(e)  Jus  Flatiannm  et  Aeliannm* 

(d)  Leges,  Senates  consulta,  Plebisota. 

(e)  Mores  majorum. 
(/)  Jus  honorarium. 
(^)  Jus  gentium. 

(A)  Auctoritas  prudcntium. 

(0  Constitutiones  prineipum,  (({  111-124.) 

This  H  preceded  by  an  estimate  of  the  present  importance  of  the 
Boman  law,  which  u  no  longer  vslid  rations  imperii  sed  rationis 
imperio,  it  is  therefore  become  raison  Merits  du  droit,  and  hence  the 
▼aloe  of  its  study* 

The  anther  reoogntses  the  Tslue  of  the  critical  study  of  the 
fragments  of  Roman  law,  as  it  has  deteloped  itself  in  Germanyi 
and  gifes  it  its  place  in  ||  114, 122, 124;  he  recognises  and  adopts, 
toO|  the  prevailing  German  views  in  regard  to  the  sources  of  law. 
Tbe  history  of  the  creation  of  the  corpus  juris  civilis  in  S§  125-1 8I9 
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u  likewbe  formed  on  OennMi  avthoritj.  In  1 182  tlio 
of  Roman  kw  made  by  tbo  **  barbnmniy"  art  oxuniaod ;  and  in 
§(  ldft-188,  tliero  k  a  more  oompleU  hiitoiy  of  Bjnntian  law  tban 
If  to  be  found  in  anj  other  text  bookti  except  thoee  of  Montrenil 
and  ZachariK. 

An  aecoant  of  tbo  mott  important  editions  of  tho  eorpna  jurit 
ciTilia  in  S  189,  leada  to  a  hiatorj  of  the  stndjr  of  the  Boman  law 
in  the  woat.  In  the  order  of  thia  history— it  might  be  objected  to 
on  that  scoro-^the  author  has  first  disposed  of  the  Bpaniah,  Portu- 
gnose,  and  Belgian  cirilians,  and  then  discusses  the  Italian,  JKrenoh, 
Dutch  and  German  schools  in  succession ;  it  is  not  a  good  reasouy 
the  fact  that  tho  numbed  of  civilians  in  those  countries  were  small ; 
the  Belgian  school,  flourishing  in  the  sixteenth  centurj,  was  only  an 
offshoot  of  the  French,  and  the  older  of  the  firsts  two^  was  partly 
Italian,  partly  French  and  Dutch.  If  he  wished  to  classify  4he 
civilians  according  to  nationality,  he  might  at  least  haTo  spoken  of 
^e  Germans  in  adTance  of  the  three  other  nations*  As  for  the 
lulian  schools,  the  author  follows  Bcrryat  Saint  Prix  m  distinquish- 
ing  the  Imeriens  (Glossatores)  from  the  Bartolistes  (Scribcntes), 
but  always  in  subordination  to  SaWgoy's  History  of  tho  Roman 
Law  in  the  Middle  Ages,  which  is  accessible  in  Quenoux's  transla* 
tion  iDto  French.  The  most  distinguished  glosststs  and  interpreters 
of  the  fourteenth  and  fifteenth  century,  are  cited  in  alphabetical 
order,  followed  by  the  Italian  ciyilians  of  the  sixteenthi  soTonteenth, 
and  eighteenth  centuries.  In  the  history  of  the  stndy  of  the  Ro- 
man law  de  rdcole  Fran9dse,  the  author  begins  with  the  eleventh 
century,  but  comes  down  to  our  own  day,  (fS  14G-150.)  The  num- 
ber of  French  Romanists  of  our  century,  here  cited,  is  not  small, 
and  the  following  are  given  with  references  to  their  works :— Alban 
de  Ilauthuille,  Benech,  .Berryat  Saint  Prix,  Blondean,  Bonjean, 
Demanget,  Du  Courroy,  Etienne,  Ferrool  Rivi^  De  Fresquet, 
Genty,  Ginouilhao,  Giraud,  Gu^rard,  Laboulaye,  Lafertiire,  Le 
BasUrd  de  Lisle,  Ortolan,  PeUot,  Ponoelet ;  some  of  them  have^ 
indeed,  only  translated  German  works  on  Boman  law  into  Frenchi 
(snoh  are  Bwgean,  Etitone,  Ponoelet,)  and  on  thai  aeoount  Qn<noux 
deserves  to  be  mentioned.    Only  a  few  of  them  have  furthered  the 
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•tody  of  Um  Roimb  bw  bj  tl^ir  origiBal  critidMM  tad 
Mdi  M  die  works  of  LftlMwUjt  and  PolUl;  ia  {|  162-167«  it  ui  oo- 
oo«nt  of  tba  Genntt  ootbort,  the  aero  lift  o£  tko  mbm  of  {mmw 
GcrmaB  dviliaat  o£  oor  own  oeotwj*  it  bj  bo  aeoao  ooapkte,  and 
rerj  fooltj;  tlM  Mthor  ockaowlcdgct,  (p.  S2a,)  tkoi  Fraaoo  io 
•ceond  to  GcriMBj  in  tbo  icieiitifie  ttody  of  Um  Bo«oa  low,  and 
•aeribet  tbii  fact  to  tlio  grcot  todal  eveot  of  ^  eodificotioo  of  tlio 
low  io  Prmoee ;  Iwl  be  eoooolet  bit  eoontryBCB  witb  tbo  foOowbg 
Vortt:  ^  Mala  poor  lo  bonbewr  ot  la  graodcir  do  la  Fraaoo,  Biaas 
Taat  Biillo  fob  raaifonait^  de  legitlatioa  qae  I'aaiaa  iadigtato  dct 
legislations  allemaadea,  dfit  la  oodifieatioa  aoaa  avoir  fait  pordro  la 
coaroane  do  Droit  RooMia  qao  fat  d^oerafo  taat  ooatctto  k  aot 
jnrisconraltca  da  16i«M  n^o! "  (p.  824.)  To  aU  tbia  it  migbl 
be  aaid,  tbat  tiaee  tbo  Freo^  jaritta  firti  made  aeqaaiataaeo  witb 
Genaaa  jarispradeaco  ia  1819,  tbeir  Romaaittt  migbt  bave  parsatd 
witb  eqaal  seal  aad  like  tpirit,  tbo  ttodj  of  dassical  law,  and  migbl 
rival  aa,  jasi  as  baa  boca  done  by  Freaeb  natoralista,  pbilofegiatii 
and  biatoriaaa,  aad  as  soibo  of  tbeir  jaritta  aia  now  doing. 

Tbe  aatbor  remarks  witb  great  tratby  tbo  aaaiber  of  ralea  adopted 
ia  tbe  aioat  modera  Frencb  law,  tbat  take  root  ia  tbo  oldest.  Gefw 
MSB ;  bo  qaotesi  p.  845 :  la  garde  oa  mainboaraiot  la  rcaerro  tta* 
taBMBtaire,  tbe  rales:  riastitation  d'berlti^  a'a  poial  lieai 
paisianee  patemelle  ne  Taat^  and  en  fkit  do  aieablet  la  pea> 
iossion  vaot  titre ;  all  tbese  belong  to  tbo  L^islatioB  de  Barb*- 
raa,  and  ander  tbis  same  bead  are  diseiissed  rinstitution  eoatractaelley 
lo  doaaire,  le  regime  de  la  eommanaat^  eonjagale,  la  garantiOi 
roamneipation  par  manage;  tbe  rales,  lo  mort  saisit  le  rif,  and 
BMBj  otbers.  Oa  this  aceonnt,  tbo  aatbor  considers  tbo  ttadj  of 
Oermaa  law  aad  its  bistory,  as  eqaaling,  in  importance  to  the  Freneb 
jaristy  tbe  feadal  law,  tbe  droit  eootnmieri  tbe  ordonnanees  dcs  rois, 
aad  tbe  arrdta  r^glementaires.  For  tbo  representation  of  tbo 
bistory  of  these  sonrces  of  law,  as  well  as  for  their  ecieatific  analy« 
ait,  tbo  aatbor  merits  all  the  praise  of  baring  taoceeded  perfectly, 
aad  especially  ia  bis  history  of  tbe  droit  coutnmier.  Tbe  oldest 
•oarecs,  aad  those  highly  interesting  ones,  only  lately  pablishod, 
art  girea  (pp.  866-887)  more  folly  than  ia  any  other  now  work. 
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ftlUHMigh  ill  tho  Vriefett  tpaM.  Kot  ktt  tiioeeisfal  Is  th«  progre§» 
nve  reTiew  (pp.  855-419)  of  Uiehbtoryof  French  legnUtioo  linoo 
1780,  etpccUllj  ihat  of  tbo  ■uibonhip  of  the  code  civil ;  Vat  there 
wu  no  need  to  begin  n  new  period  in  1852,  for  the  fact  of  the  ret* 
toration  of  the  empire  is  onlj  s  farther,  and,  perhaps,  not  the  last 
set  of  the  deTelopment  of  France's  political  organisation,  and  has 
not  in  the  least  sltered  the  dfil  or  criminal  laws  of  the  land.  At 
page  410|  begins  the  third  part  of  the  book,  which  contains  osefal 
or  neceesarj  aids  to  the  fntare  jariat,  arranged  compactly  in  nine 
dirisions,  of  which  the  most  important  are,  the  stodj  of  belles  let* 
tree,  historj,  philoeophj,  the  literatare  and  the  history  of  the  Iit«- 
ratare  of  jariipnidence,  mathematics,  nataral  sciences,  paleograph  j^ 
and  diploroaej,  medical  jariBpradence,  and  the  practice  of  the  law, 
(pra^ae  des  affaires,)  statistics,  and  political  econoroj.  Then  fol* 
lows  ander  the  title  of  £tades  comparatires  des  l^islationi  etran* 
g^s,  an  accoant  of  the  laws  of  the  Modes  and  Fenians,  Egypt- 
ians, Jews,  Greeks,  and  Indiane. 

Oor  author  pats  otf  these  itadies  only  a  pnrely  scientifie  Tslne ; 
as  sach  they  have,  for  over  a  centnry,  been  caltiTated  in  Franco 
with  great  partiality,  nnder  the  name  of  comparatiTc  legal  history 
(histoire  da  droit  compar^e) ;  why  he  has  not  continaed  to  give,  an 
he  did  in  earlier  editions,  historical  review  of  the  law  and  legtsl^- 
iion  of  the  most  important  nationa  of  Earope,  is  ss  inesplictble 
as  his  silence  in  regard  to  the  Moslem  law  of  Algiers,  although  it 
has  been  discussed  by  several  French  writers.  In  fine  there  can  be 
DO  hesitation  in  declaring  that  this  Introduction  k  I'^todo  da  droit, 
by  Prof.  Eschbach,  is  a  valuable  addition  to  oar  own,  as  well  as  to 
French  legal  literatare*  It  is  the  most  important  work  of  the  kind 
which  has  appeared  since  the  publication,  in  1772,  of  the  Lettrcn 
sur  la  profession  d'Avocat,  by  Camus,  even  thoogh  improved  by 
Dnpittf  and  should  be  particularly  esteemed  by  oar  jurists. 
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HCCtNT   AMtmCAN    DtOltlONt. 

In  the  CireuU  O^uH  rf  Ma$on  (kuntg\  JTimdieAsr,  AprO^  1868. 

WM.  A.   OftAHAM  AWO  BLIIA   H.  KWOX  ▼■•  THl  OWT  OT   MATSTfUly 

AUSXASDEA  MADDOX  AMD  OTHBBS. 

1.  n*  MftTtrllto  Asd  UsIaglMi  BiOlrMd  CoapMj  «m  «ktttoi«d  m  lk«  4lk  of 
March,  1830;  bj  lk«  terms «r  Um  elwrlcr,  IW  tily  tf  Maytrlll*  «m Mthoriied 
lo  Mbffcrib*  ttoek.  aad  to  Imcmb*  ft  tUtAhMm  to  lk«  ftaMftt  tf  $154^000;  •nA 
tlM  eli*rt«r  for<k«r  pr«ffd«4,  Ui«t  ll  •hmdd  W  towMl  f«r  tb«  dtj  to  rsUt  tb« 
ftaoast  of  rabMriptlM  b j  ft  U»  ••  lfc«  rtfti  iftd  pOTWi^l  Mtoto  if  tbft  «I4  «itj, 
.  ftr  bj  bwrovlDg  th«  •■Mnml,  ftftd  aftdt  lh«  mm  «  borrvvfti  m  niaU  by  toi, 
^7fth1«  hi  th«  w» J  ftftd  M  Om  tona  4MMd  boM  advlaftbto  bj  lb«  m/vr*  A«.  | 
•ad  ftlM  Mftnto  prvvialMi  fbr  Ibft^jatater  lb*  totor«ft(««  tbft  ft»ft— tobirrftwd. 
It  fortber  prftTldad,  tbftt  ftU  turn  Iftld  to  pftj  •»lb«r  lb«  priftripftlftr  totortot, 
tk«ftIdb«|iltdftdftftdftpprftprifttod|fttbM|Mirf«ftt,ft«dtoftfto«h«r.    BjrlrlM 
^  tbl«  Iftw  ftft  f IcellM  wM  bdd,  ftad  tb«  Tftto  rMvlltd  uftftlniOMlj  la  fftTW  «f 
tb«  rabwripUoa  ef  $1M.0Q0  bj  tb«  «il/,  aad  U  was  ft«e«rdlaf  ly  Md«,  ftad  Ibft 
dtj  bocftM  lb«  cbiif  atoftbbftldOT  ftf  Cb«  raid  fftllrrad,  sad  •toitod  aad  iftalrftllftd 
ito.0rsftBiMliM,ftadtbft«lMliMof  itoftftften.    By  rwafta  tf  IbU  nbicHpUM, 
aad  bj  tb«  ffforto  tf  Ibft  eilli«M  of  Mftyrrillt,  tbft  toaatlM  9t  Mftraa,  BMtoa» 
ftad  FftTtUt.  Tolid  fftr  ftad  took  Urge  Mbooripitono  of  oloek,  ••  voll  «•  tbo  ladl- 
vMaftl  oiUicaft  rotldlag  la  tbooo  e<mati««.    Oa  tbo  17tb  of  Ftbrvftry,  1861,  tbft 
te^ibtaro  ftaowlod  Iko  ooapftay'o  ebftrtar,  ftad  ftatborfaod  Ibo  dliM  ftad  «oaa- 
tiof  tbftt  thoald  ■ftboerlbo  aador  Ibo  ftriglaftl  ftd,  to  ftsiiato  boado  pftyftbto  to  tbft 
prwMeat  «ad  dirMlora  of  Ibo  ooapaftj,  ftMt  ftatboriiod  ftad  tntHrod  tbt  oooalj 
eoaiu  ftad  oily  ooaadb  to  lo^  and  ooUttl  ftft  ftiftoftat  U  tooacy,  apoa  OMfftftl 
ftad  pcnoaftl  pivporly  of  iftid  oitico  ftad  ioaatioi,  lafiolmt,  aaaaftlly,  to  pftJ  v' 
tbo  ifttcmt  oa  Mid  boadi,  oad  poialod  oat  tbo  nodo  oflo^  aad  ftoIlocUoa.   Tbo 
elty  conndl  of  Uftyofillo,  aador  tbto  aaMadMat,  ordered  oao  baadred  oad  Ifly 
boadi,  for  $1000  oaob,  to  bo  otccatcd  kf  tbo  pmldeat  of  tbo  elly  ooaadi,  aadcr 
tbo  oeal  of  tbo  oity,  aad  loeaod  tbeii  to  tbo  railrood  ooaipftay,  wbo  accepted 
tbo«  1ft  ooaeldoffftUoa  of  tvcaty  oborec  of  tbo  oapltol  Hook  of  tbo  ooapofty  for 
•ftobboad.   TboplftiaUffcbeoftaM,lftfOodfftllb,beldorioftbeftoboadi,ftadtbo 
lalemt  apoa  tboa  waft  Nfftteriy  ptM  wtilJftl^.  1867 1  A«M;  tbftt  aotvitbftoad- 
lag  tbero  alight  bate  beoa  ioao  toebatoftl  or  fMSftl  Boa-ooaipUftaoowilb  tbo  ppo- 
^idoBftof  ftotc,  tboffftVfttaoabotftatiftlooftipliftaoft,ftadlbfttlt«MCba  dMjof 
lb*  ftatborllioo  of  MftyftvOlo  to  aobo  prorieioa  for  tbo  regoUr  p^yiMat  of  tbo 
Ifttiroot  oa  Ibeoo  boade,  aad  tbo  altlaMto  rodooiptioa  of  priadpal. 
S.  Tbo  Iboli,  tbftl  tbo  ootealfttiofto  aodo  by  tbo  advoeatei  of  tbo  food,  bftd  pwvod 
delaeito  oad  erroaooaa,  tbat  tbofoadooot  BOfo  tbaa  Vftft  ftatldpfttad,  ftad  bad 
fftOod  beforf  ito  ooapUtloa,  ftta  ao  orUoMO  of  ftaad»  aad  easaol  avftU  ftfftiaol 
m  iaaocoat  boadbolder  Ibr  valac 
iL  Tbo  traftiatotfrolattoa  if  tbo  Cbartor  aador  wbUbtbtooaboarfpttoftnafttoadi^ 
Ift  Ibat  tbo  o^y  nttmm  of  Maywiito  waH  to  appfttol  tbo  IIm  ftad  glw  aatica  of 
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■■jorvM  alntilMlAli  tk«pom«riJM  v•li«•■lnlMUii^  n4allwthtv«li» 

4  Th»l  tli«  boadt  art  Miia  pajftbto  to  Um  lUjirOk  aad  LesliftM  inllrMi 
iMtoad  ff  to  tfct  pttildiH  Mdditattofi  aTtht  »M  wmy,  fa  aa  aij^atka  rf 


i^  W1i«rt  tbf  aoaipaaj*!  tkartor  pta^Mti  Ikat  tkt  htaralilMaU  te  dat  jMrly,  k 
fa  a»  ^alatfaa  aT  Itttat  tiit  iaf  I  fa  mmU  fjM»  and-aaMMllj  faifaad  if 
aaaaallj. 

C  Bt«7ol||aatfaa  vUtlivaalA  Ufa  tainfatd  aa  fa^Jaaedaa  btlbta  tht aegotfatfaa 
•rtbwa  btadh,  aaaaat  atail,  aftar  iMr  aagatiitfaa,  afriaal  a  baaa  Ida  heMir« 
toaaaeat  yaiahiiir  fcr  falaa. 

7.  Wbara  tba  l«flafataffa  mia  U  tha  4a^  af  Iha  d^  aaaaril  to  fafy  aad  aoUwt  a 
tax  for  a  ipaaltad  jiannai^  aaab  dtoaatiaa  fa  aiaadatoiy,  aad  h  bBoiiaiitfcadaly 
aftha  ait/  to  hfj  mtk  tai»  whfah  daly  mmj  bdaateaad  fej  awadiaii 

This  was  an  application  for  a  mandanoSi  vpon  Uio  part  of  tbe 
plaintiffsi  holding  eortain  bonds  of  the  Oitj  of  MaTsrilloi  issned  ia 
pan  for  its  snbsoription  to  the  oapital  stook  of  the  MajsnUe  sad 
Lexington  Railroad  Oonpanyy  to  compel  the  Ciij  Conacil  to  lefj 
and  ooUeet  a  tax  lo  paj  the  bstalments  of  interest  d«e  and  ia 
arrears  upon  said  bondsy  Ice;  and  the  case  harag  bsea  elabo- 
ratal/  argued  npon  a'  former  da/,  the  opinion  of  the  covt  wss 
rendered  on  the  S9th  da/  of  April,  b/  I  ' 

Phister,  J. — ^William  A.  Graham,  daimbg  to  be  the  holder  and  |  ^ 
ovner  of  six  of  the  bonds  of  one  thousand  dollars  each,  exeeated  b/ 

the  cit/  of  Ma/sTiUe  to  the  Ma/srille  and  Lexington  Bailroad  Cmi-  I  ^ 

pan/,  in  pa/ment  of  its  snbscription  of  one  hundred  and  ift/  thon-  I  /^ 

sand  dollars  to  the  capital  stock  of  said  compan/|  and  EUsa  H.  I  ^ 

Knox,  claiming  to  be  the  ^l^tr  and  owner  of  fire  of  said  bondi,  |    H 

unite  in  a  petition  and  motion,  to  which  the  cit/  of  Ma/snlle  sad  J  ^ 

the  inditidaal  members  of  its  Board  of  Connoilmen  are  made  partisif  |  '||^ 

pra/ing  for  a  writ  of  mandamus  against  the  Board  of  CouadlDiea  '  .^ 

of  said  cit/i  to  require  them  to  ler/  and  ooUect  lor  the  /ear  1857  a  /  ^  < 

tax  upon  the  real  and  personal  propert/  of  SMd  cit/  in  confomi^  '/H 
with  the  charter  and  amended  charters  of  said  railroad  oompaaj, 
to  pa/  the  interest  due  on  said  bonds  for  the  /ear  1857,  **  aad  to 

pa/  plaintiffs  the  instalment  of  interest  due  on  their  bonds  en  the  _ 

1st  da/  of  Jul/  1857."    The  petition  was  filed  on  tho  86th  da/  «f  ^  a  | 

October,  1867-^Hmd  notice  of  the,  motion  was  giren  lor  the  0lh  ^  4|  | 

da/  of  the  October  term,  being  the  6th  da/  of  Kofumbtr,  18fi7.  ^  aih 
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On  tilt  29t]i  daj  of  the  term,  tlie  defenduitt  appeared  td  the 
metioo,  end  preteated  Teriona  reeaons  whj  tliey  had  been  vnable 
to  prepare  themtelYee  properlj  to  defend  it— -and  tbe  eonrt^  deem- 
ing tbeir  reaaona  satisfactory,  and  belieTing  that  there  would  not  be 
time  enough  before  the  adjonrnment  of  the  term,  whieh  was  bound 
bj  law  to  take  place  on  the  next  daj,  to  hear  said  motion  eonsis* 
tently  with  the  performanoe  of  such  other  business  as  was  essential 
to  Im  done  before  the  doee  of  the  term,  granted  to  defendants  a  eon* 
tiananee  of  said  cause.    The  court  suggested  at  the  same  time  that 
it  would  be  agreeable  to  the  judge,  if  the  parties  would  consent,  to 
hear  said  motion  at  the  apecial  term  so  soon  as  the  fall  series  of 
•onrts  was  over;  that  die  issues  tnTolred  were  of  great  importanos 
and  that  it  would  be  more  satisfactorj  to  all  concerned  to  hare  the 
hearing  when  the  court  and  attome/s  would  not  be  disturbed  with 
other  business  and  would  be  free  to  de? ote  their  undivided  attention 
to  Iho  iuTestigation  and  decision  of  the  grave  questions  which  would 
arise  in  this  proceeding.    Tbb  led  to  an  agreement  which  was  en- 
tered of  record  that  tbe  case  should  be  tried  at  a  special  term,  to  be 
held  on  the  22d  day  of  December,  1857,  and  thereupon  a  term  was 
called  by  the  judge  for  that  purpose  to  be  held  on  that  day.    It  was 
Afterwards  discovered  that,  owing  to  some  mistake  in  the  calcula- 
tioD  of  time,  said  term  would  conflict  with  a  regular  term  of  the 
Circuit  Court  to  be  held  by  the  judge  in  another  county— and  the 
Court  obserTcdin  the  answer  of  defendanta  (which  in  the  meantime 
had  been  published)  that  they  objected  to  the  trial  of  the  motion  as 
*  special  term.    This  was  regarded  by  the  court  as  doing  away 
viih  the  ^flicacy  of  the  previous  agreement*    For  the  motion  was  a 
ctHntBWk  law  proceeding,  and  there  being  no  power  rested  in  the 
Coart  to  call  a  term  for  the  trial  of  any  other  than  **  chancery,  crios- 
mml   or  penal  causes,*'  consent  alone  could  render  such  a  hearing 
Tsilid,  and  it  is  more  than  probable  that  the  validity  would  consist 
IB  Che  failure  of  either  party  to  take  advantage  of  the  irregularity. 
For  these  reasons  the  special  term  was  not  held,  and  the  motion 
rily  passed  over  to  the  present  April  term.    In  the  mean- 
regular  election  had  been  held  nnder  the  charter  of  said  city 
ma  tlb«  1st  Monday  in  January,  1858,  for  a  Board  of  Councalmen 
other  otty  officers,  and  some  of  the  oonncilmeu  have  been 
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ehangod.  Hon.  &.  H.  SUntoo,  John  SkaokUford  and  H.  Taylor, 
who  were  oowieilmcB  of  the  previoaf  yeari  and  ia  favor  of  the  levy 
and  oollection  of  the  tax  were  defeated.  Jooeph  Fraak,  who  voted 
with  them  for  the  tax,  wai  not  a  eandidate  for  re-e1eetioii«  Those 
of  the  old  nemhere  who  oppoeed  the  tax  and  were  oaodidates  for  re- 
eleotioii  eoeoeeded,  a&d  with  the  aew  memhen  eompeBe  a  manimoiia 
eonneil  ia  opposition  to  the  levy  and  eolleetion  of  tiiie  tax,  who  hare 
been  elected  by  a  large  majority* 

An  amended  petition  wai  filed  by  the  plaiatift  at  a  proper  tima 
before  this  term,  soggesting  the  foregoing  faets,  making  the  new\y 
elected  members  of  the  eonneil  parties,  and  praying  for  a  maad^ 
mas  as  before,  with  the  addition  of  a  prayer  for  a  levy  to  be  re- 
qnired  to  pay  the  interest  for  the  1st  of  Jannary,  1858,  then  psst 
dae.  Another  notice  of  the  motion  for  a  mandamns  was  regnlarlj 
given  to  the  members  of  the  eonneil  for  the  present  year,  and  the 
matter  has  come  fully  np  for  trial  at  this  term.  Yarioos  demurrers 
have  been  filed,  and  motions  made  by  each  party.  Bnt  the  case 
was  snbmitted  to  ihe  eonrt  and  heard,  under  the  agreement  that 
these  demurrers  tad  motions,  which  involved,  more  or  loin,  ihe  merita 
of  the  whole  case  and  the  objections  to  testimony,  which  were  of  the 
same  character,  shonld  be  passed  npon  by  the  conrt  in  its  final  deci* 
sion. 

The  court  would  greatly  have  preferred  the  trial  ^  this  case  at  n 
spccml  term,  if  it  had  been  possible,  because  of  its  inability  amid 
the  multiplicity  and  constant  press  of  engagements  at  a  regular 
term,  to  devote  such  continuous  and  unembarrassed  attention  fee  it 
as  is  aeoessary.  Bnt  as  this  c6uld  not  be  doae^  the  eouri  will  pro- 
oeed  as  briefly  as  practicable  to  decide  it  now* 

The  Maysville  and  Lexbgton  Railroad  Company  was  chartered 
on  the  4th  of  March,  1850.  The  charter  authorised  in  express 
terms,  the  city  of  .Maysville  to  subscribe  stock  to,  snd  beccoio  a 
stockholder  in,  sud  company  to  the  amount  of  one  hundred  and 
fifty  thousand  dollars,  upon  certain  conditions  therein  stated* 

And  it  provided  **that  it  shall  be  lawfta  Ibr  said  city  (and  the 
other  cities  and  counties  mentioned  therein)  so  authorising  snbser^ 
tions  fee  the  capital  stock  of  said  company,  to  raise  the  ameaat  ef 
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their  sepante  inbscriptionf,  u  the  same  tbtll  bo  called  by  the  Pre« 
•ideDt  and  directors  of  laid  road,  by  a  tai  on  the  retl  and  pertonal 
estate  of  the  said  several  cities  and  counties  sabscribing,  or4>y  bor- 
rowing the  amoont  thereof,  payable  in  the  way  and  on  the  terns 
the  said  sereral  Mayors  and  Goancils  and  the  said  sereral  coonty 
courts  may  deem  most  adTisablc ;  and  the  mterest  on  all  such  sums 
borrowed  may  be  provided  for  in  such  manner  as  to  them  seems 
beat :  Provided^  that  all  taxes  laid  by  any  city  or  county  to  pay 
the  principal  and  interest  (or  either)  of  the  amounts  borrowed  by 
thenif  shall  be  pledged  and  sacredly  appropriated  to  such  purpose 
and  no  other  '*«-and  it  allowed  citiiens  stock  for  tbctr  taxes  paid* 

Under  and  according  to  this  charter  the  City  Council  of  Mays* 
Tille,  after  due  notice  in  the  newspapers  printed  in  said  city  and  b^ 
handbills  (wbich  last  mode  of  notice  was  not  required  by  the  ohr,r* 
tcr),  caused  a  poll  to  be  opened  in  the  three  wards  of  the  city,  ?And 
the  sense  of  the  voters  of  said  city  taken,  as  to  the  propriety  of  said 
city  subscribing  said  amount  of  8150,000  to  the  capital  iteck  of 
naid  railroad  company,  as  provided  in  said  charter.  Th'h  voU 
reiulUd  unanimou$!g  in  favor  of  $ii2  $uh$eription-'^wery  vote  eaH 
bting  for  iU  On  the  23d  day  of  April,  1850,  the  returns  of  said 
Tote  were  made  to  said  council,  and  were  duly  examined ;  and 
thereupon,  in  conformity  with  their  duty  under  said  charter,  they» 
by  an  order  entered  of  record,  '*  instructed  the  President  of  tho 
Council  to  subscribe  said  (150,000  of  stock  in  tho  books  opened  for 
•nbscriptton  to  said  company's  capital  stock.'* 

On  the  24th  day  of  April,  1850,  this  subscription  was  made  by 
tlie  President  of  the  Council  in  the  books  opened  by  the  Commis- 
sioners appointed  by  law  for  that  purpose,  and  the  same  was  accep* 
ted  by  them.  Thereafter,  with  the  stock  thus  taken,  and  only  08 
•bares,  or  93,150  of  individual  stock,  tho  said  railroad  company  was 
organised  according  to  the  provisions  of  the  charter,  and  its  oiBcers 
daly  elected.  The  city  of  Maysville  thus  constituted  iu  chief  stock- 
bolder,  and  started  and  oontrolled  its  organisation  and  the  election 
of  its  officers. 

A  very  lealous  feeling  grew  np  in  favor  of  the  road.  The  said 
•tiVseription  of  the  city  of  Maysville  was  considered  tbe  basis  of  a 
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liope  for  th«  raoo6M  of  the  ODter|Mrise»  wkioh  w«f  regtrded  as  of 
great  inportMieo  bj  its  eitisons,  uid  tho  ettiMni  gonerallj  wort 
Mttro  b  thoir  efforts  to  promote  it.  The/  sobeeribed  Hberallj  to 
the  stock  as  indiridvals,  and  were  earnest  and  eonstant  in  tkdr 
labors  to  bdoee  others  to  svbeoribe.  The/  made  regular  eanrassei 
throttgh  Mason  and  other  ooanties  along  tho  ronte  of  the  road,  and 
in  the  citj  of  Lexbgton,  its  sonthoni  termmnsy  to  influence  then  to 
take  the  amovnt  of  stock  permitted  to  them  bj  the  charter  ef  the 
Company.  And  from  the  proof  it  may  he  said  that  it  was  diieflj, 
if  not  almost  entire^  owing  to  this  foundation  subscription  of  the 
citj  of  MajsYille,  and  the  perseTcring  and  systematic  efforts  of  its 
citiaens,  that  the  counties  of  Mason,  Bourbon  and  Fayette  TOted  for 
nnd  took  their  large  subscriptions  of  stock  in  the  company.  A  rery 
0  onsiderable  amount  of  indiridual  stock  was  also  obtained  in  those 
eonnties  by  the  same  bfluences* 

On  tho  17th  day  of  February,  1851,  after  tho  subsoription  by  the 
Mason  county  court  of  9150,000,  the  Legislators,  by  an  amend* 
ment  ('o  the  charter,  authorised  **  the  county  court  of  any  county, 
or  city  council  of  any  city,  who  shall  subscribe  stock  in  said  com- 
pany, under  the  proYisions  of  the  original  act,  to  execute  bonds  of 
the  county  or  dty,  payable  to  the  President  and  Directors  of  said 
company,  for  the  amounts  severally  subscribed  by  said  counties  and 
oities,  payable  at  such  times  as  may  be  deemed  best  by  said 
county  courts  nnd  dty  conndls "— *and  auth^rusd  andrtquind 
them,  ^sereraDy,  to  Uvy  tmd  epUid  upon  the  real  and  personal 
proper^  of  said  counties  or  dties,  an  amount  in  money,  sufficient 
annually  to  pay  off"  the  interest  on  said  bonds."  It  pointed  out  the 
mode  of  levy  and  oollectbn,  and  enacted  that  the  bonds  authoriaed 
to  be  esecuted  should  be  negotiable  and  transferable,  &c,  &c. 

!rhe  City  Council  of  tho  dty  of  ilnysTille,  nrailing  itself  of  this 
amendment,  (as  did  the  counties  of  Mason,  Bourbon  and  Fayette) 
proceeded,  as  ihe  d^y  atUhoritie»  might  htNf^  ddns  und^r  th$  «r»- 
giiuil  charUff  and  by  resolutions  or  orders,  entered  of  record  on  its 
journals,  ordered  one  hundred  and  fifty  bonds  of  the  dty  of  Mays- 
tille,  of  tho  amount  of  11,000  each,  to  be  executed  by  the  P^dent 
of  the  Oi^  Coundl  and  countersigned  by  the  Ci^  Clark,  undtf  tho 
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wM  of  th«  eitj,  to  the  Majsrfllo  tnd  Lesrington  lUHroad  Comptnj 
for  the  seid  tiiWriptioii.  The  tame  were  so  iMoed,  and  were 
received  bj  the  reilroed  eompiiojr  in  pajment  of  the  etock  subleribcd 
bj  the  citj.  The  bondi  tbemselres  show  that  thejr  were  each  exe* 
CQted  '*  in  eon$ideration  tf  twenty  $kare$  of  the  capital  $tock  of  $aid 
company^  iubicribed  wpan  thtir  hook$  hy  $aid  dt^f**  which  eonclodet 
the  city  giring  the  bonds  and  the  railroad  company  accepting  them, 
M  to  the/f«f  of  the  subscription. 

The  said  bonds  were  execnted,  as  appears  from  the  proof,  with 
the  knowledge  on  the  part  of  the  citj  and  citiiens  that  thej  were 
to  be  negotiated  and  sold  by  the  railroad  company,  for  the  purpose 
of  raising  the  money  with  which  to  build  the  road.  That  was  the 
well  known  object  of  their  execution— the  charter  was  amended  for 
this  purpose.  Their  character  and  credit  were  praised  by  the  citi* 
■ens  and  city  papers  of  Maysrille,  and  endorsements  of  them  by 
distinguished  cittsens  of  the  State,  including  the  Attorney  General,  * 
were  published  and  sent  broadcast  orer  the  land.  These  recom- 
mendations were  obtained  by  the  company,  of  which  the  city  of 
Maysville  and  her  citiiens  were  the  leading  and  controlling  ele- 
ments. The  citizens  were  the  originators  of  the  enterprise,  its 
Mtlent  and  effcotlTe  friends,  and  Maysrille  was  its  recognized  basis, 
and  its  directors,  with  one  or  two  exceptions,  resided  there.  The 
bonds  wefe  negotiated  and  transferred  in  the  commercial  or  stock 
markets  of  the  Union,  and  Jtheir  sale  was  published  from  time  to 
tine  as  having  been  made  upon  adrantageous  terms. 

During  all  this  time,  it  seems  that  no  authority  of  the  city,  tior 
any  eitisen,  all  of  whom  were  well  apprised  of  these  proceedings, 
over  made  any  objections  to  them,  or  even  suggested  any  question 
aa  to  the  legality  or  validity  of  these  bonds.  But  there  was  a 
waited  feeling  in  favor  of  the  subscription  and  this  mode  of  pnying 
for  it. 

The  city  reeeived  the  stock,  became  an  important  and  influential 
•ioekholder  in  the  company,  and  wu  recognised  as  suoh  by  the 
•ther  stockholders* 

Under  these  eircumstanoes,  and  after  such  conduot  on  the  part  of 
tbo  etty  of  Maysville,  its  authorities  and  dtitens,  the  plaintiffs, 'it 
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Memii  became,  in  good  faith  and  for  a  Taloable  oonaideration,  the 
purchasers  sod  holders  of  the  bo&ds  filed.  Taxes  have  been  rcgti' 
larlj  levied  and  collected  to  pajr  the  interest  on  all  of  said  bondi, 
from  the  time  of  their  issue  till  Jul/,  1857,  their  Talidity  being  thai 
farther  rocogniied  by  the  anthorities  of  the  oity  who  leried  the  tu, 
and  bj  the  citisens  who  paid  it  and  elected  such  officers. 

The  plaintifis  now  come  into  court  and  ask  such  relief  as  the 
laws  of  the  countrj  will  give  them,  for  the  enforcement  of  their 
rights  in  the  premises.  Taking  this  general  view  of  the  history  of 
this  railroad,  and  the  connection  of  the  city  and  citisens  of  Mays* 
▼ille  therewith,  and  the  facts  attending  the  execution  and  tranifer 
of  the  bonds,  it  would  seem  that  the  highest  sanctions  of  law  and 
justice  require,  that  they,  with  their  interest,  should  be  promptly 
and  fully  paid.  Uad  an  indiridual  thus  taken  stock  in  the  eom* 
pany,  and  by  his  example  and  lealous  eiforts,  induced  others  to  do 
the  same,  and  paid  for  his  subscription  by  the  execution  of  bis 
notes  for  the  purpose  of  being  sold,  receiTod  his  stock  therefor,  sad 
the  company  had  accepted  his  notes  as  payment  of  his  stock  sod 
recognised  him  as  a  stockholder,  and  he  had  used  his  influence  ss 
such,  and  his  said  notes  had  been  transferred  with  his  knowledge 
and  approbation,  to  purchasers  in  good  faith,  and  for  araluable  con- 
sideration, ignorant  of  any  thing  prejudicial  to  them,  it  is  clesr 
that  no  principle  of  law  or  equity  would  pormit  him  afterwards  to 
avoid  their  payment.  Can  there  be  any  such  difference  between  an 
incorporated  city  and  an  individual,  as  will  authorise  her,  and  thai 
furnish  her  with  the  temptation,  to  refuse  the  payment  of  debts 
contracted  under  such  circumstancee  as  would  inevitably  bind  aa 
individual? 

There  is  a  well  recognised  difference  in  law  betweon  an  individiiil 
and  a  corporation.  An  individual  in  contracting,  acts  from  the 
promptings  of  his  own  will,  and  by  virtue  of  hb  rights  as  a  natural 
person,  independently  of  any  investure  of  power  by  the  law. .  A 
corporation  is  the  creature  of  the  law,  and  derives  its  powers  from 
the  law,  and  must  act  in  conformity  with  the  law.  It  is  usual]/ 
composed  of  many  individuals,  who  are  distinct  fimn  the  legwl 
entity  called  a  corporation,  and  the  righu  of  each  of  whom  may  be 
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distinct  from  Uwm  of  tbe  corpontiM  of  whoM  mwm  tWjr  form 
»  put.  A  city  it  a  coqpormtioB,  m  caQed ;  (tlM«ch  it  it  in  fact 
more  property  a  portion  of  tbe  goimumciit  of  tlw  comitryy  ^TiBg 
powers  of  VgisUtioB  and  other  gofcnimental  fmctioM  delcgsted  to 
it  by  the  legisktivo  snthority  of  Che  Commonweslthy  orer  persoeis 
ond  properly  withia  its  prescribed  bovBdaries.)  But  vhile  these 
distiDdioBS  ere  veil  defined  in  the  Uw  sod  are  acknowledged  by 
the  court,  tbe  inqairy  arises,  can  n  corporation  daim  immmity 
from  the  ordinary  mles  of  right  and  jostice,  which  constitnto  the 
basis  of  law,  and  which  its  provisions  are  intended  to  establish  and 
promote  7  Are  the  proTisiottS  of  the  statato  organising  it,  intended, 
or  so  arranged,  as  that  they  can  be  need  as  means  by  which  it  msy 
impose  npon  the  rights  of  others  7  Csn  it  do  an  act  to-day  impos* 
ing  an  obligation  on  itself  for  snbsfaatial  benefits  conferred,  end 
repudiate  the  obligation  to-morrow,  after  the  receipt  of  the  consido- 
mtion,  because  it  has  not  acted  in  literal  thongh  in  snbstantial  com* 
pliance  with  the  law  7  Is  there  sny  snch  mysterioos  and  potent 
significance  in  the  relations  between  an  incorporated  city  and  its 
constttoent  members,  the  citisens,  that  it  ran  act  for  them,  in  their 
nnrae,  and  nnder  their  naanimons  instmction,  in  incarring  a  debt  as 
n  consideration  for  great  and  important  rights  receiTed,  and  then, 
nfter  the  consideration  is  obtained,  fall  back  on  the  legal  principle 
that  tbe  city  and  its  citisens  sre  distinct,  and  throw  off  the  burthen 
in  their  name  and  by  their  antbority,  npon  some  technical,  formal, 
ministerial  objection,  or  becanse  it  is  regarded  as  inconrenient  or 
onerous  7 

These  are  questions  which  are  suggested  by  the  main  defence 
relied  on  in  tliis  case ;  and  while  the  court  recognises  the  duty  of 
so  incorporated  city  to  act  within  its  charter,  and  the  right  which 
belongs  to  it  or  its  constituent  members,  under  proper  Cfrcnmstances, 
to  treat  acts  done  without  the  authority  of  its  charter,  u  tnralid, 
yot  this  principle  of  law  will  not  justify  a  court  in  releasing  a  city, 
or  its  citisens,  from  the  obligation  of  a  debt  fairly  incurred  for  an 
honest  consideration,  unless  there  is  something  more  then  mere 
technicslities  which  demand  it*  There  must  be  serious  objections 
of  law,  these  of  sohstance,  or  the  just  demands  of  creditors  ihoold 
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pr«v»iL  CiMi  hxf  ooovrred,  and  «aii  be  retdQ j  eoneeiTed,  wberciii 
the  oourU,  on  the  proper  applioftUoii  of  oitJieDii  inM  prevent  the 
Mthoriiiee  of  a  eity  from  inatitiiting  or  earrTing  on  %  eertsiii  pro- 
eeediDgi  on  Moount  of  lome  objectione  of  form ;  and  jet  after  it 
had  been  aeeompliahed  bj  the  assbtanee  or  enoommgement  of  the 
eitisene,  and  the  rights  of  innooent  third  partiee  had  beeome  inTolTed, 
would  not  oonaider  it  inTalid,  for  the  reason  that  to  do  eo  woeld  ba 
to  eanotion  a  wrong. 

With  these  general  Tiews,  the  eourt  is  satisfied  that  it  is  the  detj 
of  the  proper  authorities  of  the  eitj  of  MajsriUe  to  make  provi- 
sion for  the  regular  pajment  of  the  interest  and  the  ultimate  redemp- 
tion of  the  prineipal  of  this  debt.  The  plaintifii  and  other  holdeit 
of  the  bonds  have  a  right  to  demand  it,  nnloM  there  is  some  inia- 
perable  objeetion  in  the  oonstitntion  or  laws  of  the  ooontrj ;  er 
unless  the  faots  proved  hj  defendants  nnllifj  the  actual  or  legal 
merits  of  the  daim.  If  thej  have  such  right,  it  is  the  boast  of  osr 
laws  that  they  must  have  a  remedj,  and  the  remeJj  nost  be  fimlj 
administered  bj  the  court,  unless  plaintiflfs  have 'made  sobm  fatal 
mistake  in  its  selection  ss  applicable  to  the  case. 

This  brings  us  to  a  consideration  of  the  objections  to  the  validitj 
of  this  debti  the  legality  of  the  tax,  and  to  the  remedy  resorted  te 
by  plaintiib  for  the  enforcement  of  their  rights.  There  are  anan- 
ber  of  them  presented  in  the  written  pleadings,  and  also  in  the  ortl 
arguments,  and  they  embrace  every  oonceivable  idea  which  can  be 
deduced  from  the  law  or  facts  of  the  ease.  Such  is  their  mnltipli* 
city  and  variety,  that  the  court  may  feel  itself  excused  from  giving 
any  lengthened  consideration  to  others  than  thoee  which  seem  te  pre- 
sent fair  ground  for  aroiding  this  debt.    . 

The  defendants  aver,  that  the  original  and  amended  chartsrt  of 
the  Maysrille  and  Lexington  Railroad  Company  were  unconstita- 
tional,  both  by  the  old  and  new  constitutions  of  Kentucky:  and 
that  therefore  these  bonds  issued  under  said  charter  and  amssd- 
ments,  are  inoperative  and  roid.  This  question  has  been  settled 
by  the  decision  of  our  Appellate  Oourt,  in  the  case  of  SUek  sad 
Mtr$  offaimt  ih$  MaytvUU  and  Lixinffton  BaUr^md  OmifMajr, 
18th  B.  Monroe,  page  1.    Thai  was  aa  aotioa  inatiuted  fer  ths 
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▼ery  pnrpote  of  testing  the  eonstitQtional  Tiliditj  of  thcto  ebertcrty 
and  the  debt  contracted  bj  Mtson  coontj  under  tbeoiy  for  iti  sab- 
■eription  of  stock  to  the  eompanj,  and  th«  tax  levied  to  |»aj  tbo 
interest  thereon.  As  there  was  a  dissenting  Jastice,  and  tbo  cast 
vas  one  of  great  msgnitndo  and  interest,  it  maj  bo  inferred,  that 
the  majorit/  of  the  coart  were,  if  possible,  more  thorough  and  earc- 
fnl  in  their  investigations  than  vans)  in  making  np  their  opinions. 
Their  decision  discloses  within  itself,  that  the/  had  ta  view  and 
dulj  weiglied  OTcrj  consideration,  great  as  well  as  minvte,  which 
defendants  baTO  saggested  as  objections  to  the  constitationalitj  of 
said  charter  and  amondment,  and  when  taken  in  oonaeotion  with 
the  able  and  elaborate  opinion  of  the  dissenting  Jnstioo  it  is  plain 
that  the  Appellate  Court  intended  to,  and  did,  endorse  fnllj  tbo 
^nstitationalitj  of  said  charters,  and  the  proceedings  of  the  Kail- 
road  Companj  and  the  Conntjr  Court  of  Mason,  in  reference  to  the 
debt  and  tax  under  them.  Thej  not  onlj  discussed  and  decided 
the  great  constitutional  question  arising  from  such  legislation,  but 
thej  noticed  details  as  well  as  principles,  and  OTcrruled  objections 
as  to  the  alterations  contained  in  the  amended  charter,  as  to  stock 
of  taxpayers,  interest,  its  time,  mode  and  place  of  payment,  kc* 

There  is  no  substantial  difference  between  the  action  of  the 
Mason  County  Court,  whose  proceedings  were  directly  nndor  roTiew 
in  that  case,  and  the  action  of  the  City  Council  of  the  City  of 
Mays? ilie  in  reference  to  the  same  matters ;  which  latter  is  now 
the  subject  of  inrcstigation.  There  was  an  order  for  a  Tote,  an 
election,  order  for  subscription— subscription,  order  for  the  issue  of 
bonds  and  their  issue,  of  the  same  character  and  terms  of  paymentSi 
and  lery  of  tax  in  each  case.  It  does  not  become  the  court  to  dis* 
euss  the  policy  of  such  an  adjudication,  or  to  go  behind  it  and 
inquire  into  its  abstract  correctness,  or  to  institute  comparisons 
between  it  and  the  dissenting  opinion.  It  is  sufficient  for  the  court 
that  it  contains  the  law  of  the  land  as  expounded  by  its  highest 
judicial  tribunal,  and  all  inferior  courts,  suthorities  and  indifiduals, 
must  pay  obedience  to  it  until  it  is  abrogated  by  the  same  power 
which  established  it.  It  seems  to  have  followed  the  train  of  pra- 
Tioas  adyudieationS}  and  has  been  subsequently  relied  on  as  antho* 
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rifcy*    The  ooart  mut  therefora  disregard  Um  eouiitatiMil  dbJM- 
liMi  IB  all  iU  aapeotSi  raised  bj  defendaiitt. 

Thii  deeifion  was  rendered  in  Janaarj,  1853.  Theae  bonds  were 
not  negotiated  and  traniferred  antil  Angnat  thereafter,  and  it  wis 
pobliahed  bjr  the  company,  as  one  of  the  means  to  gtre  credit  te 
the  bonds  in  the  markets  of  the  world— and  was  referred  to  hj 
these  recommending  them  as  good  inrestments.  Donbtlces,  plain- 
tills  were  infloenced  bj  it  in  the  pvrehaae  of  the  bonds  filed. 
UnleM  there  is  some  snoh  eisential  difference  in  the  circunBtaDees 
of  the  ezecntion  of  the  two  sets  of  bonds,  as  would  make  the  legil 
eharaeter  of  them  material]/  different,  (as  we  belioTo  there  is  noc,) 
it  woald  not  require  mnch  argument  to  show,  that  even  the  jodiciary 
of  the  State  would  be  Justly  liable  to  the  charge  of  bad  faith,  if  the 
bonds  and  tax  were  decided  constitutional  and  binding  before  the 
transfer  of  the  bonds ;  and  after  their  transfer  and  the  payment  of 
the  consideration  by  the  purchasers,  in  good  faith  relying  upon  rack 
adjudication,  and  when  the  railroad  company  had  disaatrously  failed, 
and  all  hope  of  an  efficacious  recourse  was  gone,  the  decision  shoald 
be  altered,  and  they  ahonld  be  pronounced  unconatitutioBal  or 
uralid. 

The  third  and  thirteenth  objections  set  op  by  defendants,  are,  in 
effect,  that  the  subscription  of  the  city  to  the  stock  of  the  railroad 
•ompany  was  obtained  by  fraud—that  the  citizena  were  induced  to 
tote  the  aubscription,  and  the  Council  to  make  it  and  iasue  the 
bonds,  upon  the  express  pledge  and  understanding,  that  the  city 
wonld  be  required  only  to  pay  the  accruing  intereat  on  the  bonds 
for  three  years  from  their  date,  and  that  after  that  period,  the  rail* 
road  company  would  itself  provide  for  the  payment  of  tlie  aeeniiag 
intereat  and  the  principal  of  aaid  bonds,  as  the  same  ahould  heooue 
due— and  that  theae  pledges  hare  been  falsified,  that  the  money 
has  been  foolishly  squandered  and  applied  ia  such  a  way  as-  to  be 
totally  useless  to  the  city,  and  that  the  tax  is  now  onerous  and 
oppressiTO. 

There  was  an  attempt  to  prore  that  such  pledges  were  madsb 
But  the  proof  Taried  from  the  allegations.  It  appears  that  there 
was  a  Tory  decided  and  onthnsiastic  feeling  in  favor  of  the  sobserip* 
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tioD  of  the  ttock  hj  die  citj,  and  little  or  do  argmnent  or  pern** 
Bion  wu  neccssarj  to  indaee  an/  of  the  dMiene  to  vote  for  it— 
the/  supported  the  project  with  perfect  aotDimitj.  It « cannot 
therefore  be  said  that  the  ^  actual  payers  of  the  debt^  the  people, 
had  little  or  no  agenc/  in  its  creation/'  There  could  hare  been  no 
subscription,  no  bonds  and  no  tax,  but  for  their  Tote,  and  that  was 
unanimous.  It  is  not  ver/  ccrtainl/  proven,  that  an/  eonsidera* 
tions  of  the  character  alleged  were  presented  to  the  people  prerious 
to  the  vote  of  the  cit/  for  the  subscription  of  stock.  But  if  such 
considerations  were  held  oui  before  that  time,  the/  were  not  pre* 
aented  as  pledges,  or  b/  an/  one  authorised  to  speak  for  the  com* 
pan/.  The  compan/  was  not  then  in  existence— the  stock  com- 
missioners are  not  inrolred  b/  the  pleadings  or  proof  in  this  charge 
of  had  faith — and  an/  suggestions  of  the  kind  alluded  to,  wero 
merel/  arguments  vsed  b/  persons  adrocating  the  project,  to  secure 
the  subscription.  There  were  calculations  made  b/  individuals  in 
prirate  circles,  and  b/  public  speakers,  in  supporting  the  s/stcm, 
to  the  effect  that  the  road  would  be  three  /ears  in*  course  of  eon* 
stmction,  and  that  when  completed,  it  would  commence  paying  to 
each  stockholder,  (the  cit/  included,)  such  difidends  on  the  stock 
M  would  equal  the  interest  en  the  loan,  and  that  gradual!/,  the 
dividends  would  so  increase  over  the  interest,  as  to  redeem  the 
prindpal  at  its  matorit/.  These  were  deductions  drawn  from  the 
cost  of  constructing  the  road,  and  its  probable  business,  looking  to 
the  coontr/  through  which  it  would  pass,  its  important  termini, 
connections,  ke.  But  whether  these  calculations  arose  from  the 
dreams  of  over  confident  advocates  of  the  project,  or  wore  well 
matured  deductions  of  men  of  science  and  judgment  from  proper 
premises,  the/  wero  not  put  forth  in  the  form  of  pledges,  or  received 
as  such;  and  if  the  citisens  or  authorities  acted  upon  them,  it  was 
not  with  the  reliance  of  contracting  parties,  taking  a  pledge  or  war- 
rant/, but  with  a  belief,  formed  doubtless,  after  what  the/  con* 
sidered  due  deliberation,  that  such  arguments  were  well  founded, 
and  the  persuasions  drawn  therefrom  were  suflScient  inducements 
for  the  important  step  which  was  proposed. 
As  before  remarked,  it  is  not  clear  from  the  proof,  that  even  sueh 


argvmtiitf  and  penuuions  were  beld  oot  to  the  etttiens  bj  enj  one 
of  etttboriljy  i^vioiu  to  tbe  tote  of  Mayeville;  but  thej  vere 
aftervarJi  eztensWelj  used  bj  tbe  citixene  of  MajeWllo  to  indoco 
the  poople  of  the  eoantjr,  and  other  oouiitiesy  to  follow  Majsriile  in 
the  •obecriptioB  she  had  made.  The  fact  that  these  oatealationa 
were  delusiTo  and  hare  proren  erroneoiu,  that  tbe  road  coet  moro 
than  was  anticipated,  that  it  has  been  an-nnfortnnate  ezp^iment, 
and  failed  before  completion,  that  the  expenditare  haa  been  useless, 
and  that  thns  the  enthnsiastic  hopes  cherished  b/  MajsTille  and 
her  citixens  for  the  saccess  of  the  nndcl'takiog,  and  as  to  the  manj 
advantages  to  be  dcrired  from  it,  have  been  blasted,  maj  excite  tho 
gocdijr  feeling  of  the  oonntrj  in  behalf  of  a  noble  little  citj  so  sadl j 
disappointed,  and  serfc  to  temper  the  indignation  of  the  plaintiffs 
and  other  like  creditors,  at  the  delaj  in  receiTing  their  instalments ; 
but  the/  can  constitnte  no  excuse  for  a  court  of  Justice  in  refusing 
to  coerce  a  debt  thus  contracted*  These  bondholders  were  no  par- 
tics  to  these  arguments  or  persussions.  Thej  bought  the  obliga^ 
tions  of  the  citjr  for  a  valuable  consideration,  ignorant  of  the  causes 
which  led  to  the  subscription,  upon  the  faith  of  the  laws  under  which 
thej  were  issued,  the  honor  of  Kentuckj,  and  the  credit  and  resource* 
of  the  citj-— and  the  idea  cannot  be  entertained  for  a  moment, 
however  unfortunate  the  matter  maj  be,  that  because  the  dtiiena 
of  Majrsrille  made  a  miscalculation  in  reasoning  together  as  to  the 
policjr  of  the  subscription,  their  debt  contracted  in  making  it  should 
not  be  paid.  Indeed,  the  explanation  now  made  bj  the  citj,  of  the 
means  bjr  which  the  subscription  was  obtained,  shows  oondosiveljt 
that  it  was  in  contemplation  bj  her  and  her  citixens,  at  the  time  tho 
subscription  was  Toted,  for  it  to  be  paid  bj  the  issue  of  bonds,  and 
that  thej  were  then  making  calculations  as  to  the  interest.  That 
such  bonds  as  were  then  in  contemplation  were  subsequentlj  issued, 
should  not  now,  after  tho  erent,  be  objected  to. 

Neither  can  it  be  an  avsilable  legal  objection  to  the  pajment  of 
these  bonds  and  their  interest,  that  the  monej  was  squandered,  or 
that  the  enterprise  has  resulted  disastrouslj,  and  that  the  unforseen 
result  has  depreciated  tho  value  of  propertj,  and  that  the  tax  is 
•^ow onerous.    The  proof  and  plen-lii-j:'  «»'n'»w  tl»ii  il. »  managemoni 
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of  tbe  nilroftd  wm  eDtrostcd  to  gentlemen  of  enUrged  and  liberal 
TicwB,  who  were  a  portion  of  the  moot  prominent  and  enterprising 
citiaens  of  Majanlle,  and  a  number  of  tbem  vera  membera  of  iu 
coonciL  It  ia  to  be  prcsaroed,  in  tbe  absence  of  proof  to  the  con- 
trmrj,  tbat  they  acted  from  correct  motiyes  and  with  an  enlightened, 
or  at  leaaty  lanoere  regard  for  the  beat  intercsU  of  tbe  road«  iu  atock- 
lioldera,  and  the  counties,  and  the  citj  of  AlajBTille,  who  were  ita 
largest  stockholdcra.  It  maj  be«  that  from  lack  of  experience,  or 
practical  eiperienca  with  the  busineis  of  building  a  railroad,  the/ 
vera  imposed  upon,  or  erred  in  man  j  particulars.  Dot  that  cannot 
inralidate  the  subscription  of  the  bonds  issued  to  paj  for  it.  The 
cttj  was  the  largest  stockholder,  and  controlled  entirelj  in  the  eleo- 
tion  of  the  first  directory,  who  mainlj  continued  till  the  failure 
of  the  oompanj.  The  president  of  her  city  council  was  the  first 
president  of  the  road.  They  were  oiScers  selected  by  her,  and  she 
cannot  now  justly  complain  of  their  acts  to  the  detriment  of  inno- 
oent  third  parties. 

The  disastrous  result  of  this  railroad  enterprise  will  cause  all  men 
of  right  feeling  to  sympathise  with  the  despondency  of  those  who 
participated  in  it,  and  whose  bright  Tisions  of  success  have  turned 
to  gloom.  But  no  individual  could  be  excused  from  the  payment 
of  a  debt  because  the  business  in  which  be  had  embarked  his  bor- 
rowed money,  had  prored  a  failure.  And  a  corporation  can  hare 
DO  immunity,  in  this  respect,  above  an  indi?idual.  The  world  is 
full  of  people  iuTolf  ed  in  debt  by  reason  of  miscalculations,  or  mis- 
Ibrtunes  in  business.  Courts  are  every  day  compelled  to  enforce 
the  judgmenta  of  the  law  against  those  who  are  unwilling  or  unable 
to  pay  their  debts.  It  b  one  of  the  certain  penances  for  indebted- 
ness, contracted  in  profligacy  or  thoughtlessness,  or  it  may  be  with 
good  motives  and  apparently  well-grounded  hopes  of  success,  that 
the  party  indebted  must,  in  ease  of  adversity,  practice  prudence 
and  economy,  and  wearily,  but  patiently  toil  through  years  of  penury, 
to  extinguish  it*  And  if  Maysville  excited  the  admiration  of  her 
State  and  the  country,  by  the  seal  and  industry  of  her  citisens  in 
behalf  of  this  project,  how  much  higher  will  be  the  tribute  of  their 
praise^  and  how  much  nobler  will  be  the  influence  of  her  example^ 
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if  she  and  ber  eitiieiis  should  in  the  midst  of  looses  ond  trooUei, 
prooeed  with  hopeful  snd  determined  effort  to  eztbgnish  this  debti 
now  thnt  she  esn  realise  none  of  the  ezpeoted  fmits  from  it,  bst 
mnst  reoeire  her  reward  in  the  approbation  of  good  men,  and  the 
consoling  eonscionsness  of  redeeming  obligations  honcetlj  con- 
tracted. It  maj  be  a  matter  of  profound  regret,  that  the  burthea 
of  pajing  this  corporation  debt  falls  npon  the  property  of  indlTi* 
dual  eitisens,  (though  in  the  form  of  a  tax,)  with  the  weight  of  a 
personal  obligation;  jet  this  was  the  mode  pointed  out  hj  the 
charter  to  meet  the  liabilit/,  and  the  people  hating  imposed  it  upon 
thomseWes,  the  oonsequonees  cannot  be  aToided.  I  hate  thus  met 
this  objection  more  at  length  than  the  mere  law  of  the  ease  requires, 
because  as  one  whose  interests  are  embarked  in  the  oommunitj, 
whose  rclalires,  friends,  and  neighbors  are  to  be  affected  in  th^ 
fortunes  bj  this  proceeding,  I  huTo  felt  that,  after  the  flush  of  die* 
sppointment  is  OTcr,  the  people  can  and  should  laj  the  foundation 
of  a  sjstem,  which,  with  foresight  and  prudent  management,  will 
extinguish  this  debt.  If  thej  cannot  now  see  their  waj  clear  to 
such  a  result,  it  is  their  dutj  to  paj  as  long  as  it  is  possible,  from  a 
pure  sense  of  rectitude.  In  the  progress  of  erents  and  with  brighter 
limes,  better  fortunes  maj  await  them. 

Under  their  7th  head,  the  defendants  aver  that  the  dtj  of  Majs- 
Tille  executed  to  the  MajSTille  and  Lexington  Railroad,  boodi 
to  the  amount  of  9180,000,  which  were  numbered  from  1  to  150, 
and  from  1  to  80,  and  that  the  issue  ^of  the  latter  bonds  was  un* 
authorised  and  illegaL  The/  call  upon  plaintifis  to  show  that  the/ 
are  the  owners  of  the  bends  of  the  former  daiSy  which  are  denomi- 
nated as  genuine.  It  appears  from  the  proof,  that  the  bonds  held 
bj  plaintiffs  are  a  portion  of  the  9150,000  subscribed  as  stock  to 
the  companj,  and  tJiat  those  constituting  the  $80,000  are  clearly 
distingnishablci  b/  their  numbers,  from  those  issued  for  the  sub- 
scription. 

The  plaintiffs  produce  the  bonds  with  the  guarantee  of  the  rail- 
road compan/,  signed  hj  their  president  and  eounteraigned  hj  Uieir 
seoretarj ;  and  the/  must,  therefore,  in  the  absenoe  of  proof  to  the 
eontrar/,  be  regarded  as  the  owners. 
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The  defendtDUy  in  tlwir  4th  dimioii,  Uj  their  greetest  streeei 
end  ooDftrvet  the  most  elahorete  ergnment  upon  the  ground  that 
the  Major  of  the  eitj  of  Majenlle  did  not  unite  in  ordering  the 
Tote  of  the  ettj,  as  to  the  propriet/  of  taking  the  stock  and  in  paaa* 
ing  the  order  for  the  enhecription — that  he  did  not  make  the  sub- 
•criptiony  and  was  not  consulted  bj  and  united  vith  the  eitj  ooun- 
cil  in  determining  how  said  subscription  should  be  paid  b/  the 
citjr*  In  enforcing  this  position,  the/  quote  tarious  portions  of  the 
charters  of  the  cttjr,  and  of  the  Ma/srille  and  Lexington  Railroad 
Compan/* 

This  argument,  which  seems  to  be  the  main  reliance  of  defen* 
dantSy  is  founded  upon  the  mistaken  principle  of  construction,  that 
a  magnified  effect  must  be  gireh  to  one  general  proWso  of  section 
28  of  the  charter  of  the  MajsTille  and  Lexington  Railroad  Com* 
pan/,  which  refers  to  the  subscriptions  of  the  counties  of  Mason, 
l^icholas,  Bourbon  and  Fajette,  and  the  cities  of  Majsrillo  and 
Lexington,  and  an/  other  cit/  or  count/  or  corporation,  at  the  same 
time  dcn/ing  an/  efTed  whatcTcr  to  another,  and  the  last  proriso 
of  the  same  seetion,  which  refers  particular]/  and  onl/  to  the  sub- 
scription of  the  cit/  of  Ma/arille.  This  mere  statement  of  the 
premises  on  which  the  argument  is  founded,  will  at  once  satisf/  a 
logical  mind  that  the  condusion  mast  be  fallacious  and  erroneous. 

Rut,  to  notice  the  error  more  particular!/,  it  will  be  necessar/  to 
quote  the  entire  section,  which  is  as  follows : 

"  See.  28.  That  the  cities  of  Ma/sTille  and  Lexington,  and  the 
counties  of  Mason,  Kicholas,  Bourbon  and  Fajette,  and  an/  other 
dt/,  count/  or  corporation,  be  and  the/  are  hercb/  permitted  to  hold 
stock  in  the  corporation  created  b/  this  act,  upon  the  same  terms« 
on  the  same  conditions,  and  subject  to  the  same  restrictions  with 
other  stockholders :  Prwided^  the  amount  b/  said  several  cities, 
counties  and  corporations,  separatel/  subscribed,  shall  not,  in  an/ 
single  instance,  exceed  the  following  sums :  b/  Ma/sville,  one  hun- 
dred and  fift/  thousand  dollars ;  b/  Lexington,  one  hundred  and 
lift/  thousand  dollars ;  b/  Ma/s?ille  and  Mason  count/,  jointl/, 
one  hundred  and  fill/  thousand  dollars ;  b/  Nicholas  count/,  one 
kundred  thousand  dollars;  b/  Bourbon  ooun^i  one  hundred  and 
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fiftj  UiovstBddolUn;  b/Fftjett«  ooantj,  two  Haiidred  thomaBd 
dollars ;  sDd  bj  an  J  other  oitjr,  ooan^  or  oorpontion,  an  j  sub  not 
exceeding  tbe  largest  amount  aforementioned ;  and  it  shall  be  law 
ful  for  the  president  and  direotors  of  said  oompan/,  after  giting  lix 
weeks  notice  thereof,  bjr  advertisement  in  the  papers  of  the  said 
sereral  cities  and  oonnties,  wherein  a  Tote  shall  be  propoeed,  (or  if 
there  be  no  paper  printed  in  anj  conotj  in  which  a  YOte  shall  bs 
proposed,  then  in  snch  paper  as  maj  hare  a  general  cirenlation  m 
snob  oovntjr,)  upon  a  daj  named  in  said  adTertisement,  to  take  the 
sense  of  the  qualified  rotors  of  said  cities  and  counties,  or  anj  one 
or  more  of  them,  as  to  the  poliej  of  said  cities  and  counties,  or  anj 
one  or  more  of  them,  becoming  subscribers  to  the  stock  in  said  rail- 
road oompanj,  to  anj  amount  which  maj  have  been  proposed  in 
said  printed  notice,  not  exceeding  tho  respectire  sums  aboTc  sped* 
fied ;  and  it  shall  be  the  dat/  of  the  Major  and  ooundl  of  each  of 
the  cities  of  MajiTille  and  Lexington,  and  of  the  eountj  courts 
of  the  scTcral  counties,  upon  the  daj  named  in  said  printed  notice, 
to  open  columns  in  the  Tarious  precincts  of  said  cities  and  oouaties, 
and  take  all  necessarj  measures  for  oorrectlj  ascertaining  the  Bcnse 
of  the  qualified  Toters  of  their  respeotire  cities  and  counties,  at  the 
polls  thereof,  as  aforesaid ;  and  prorided  a  majoritj  of  all  the  quali- 
fied Toters  of  anj  of  said  cities  or  counties,  who  shall  baye  cast  their 
Totes  at  said  election,  shall  be  in  favor  of  the  SMd  several  subscrip- 
tions of  stock,  as  proposed,  to  such  citj  or  eountj,  it  shall  be  the 
dutj  of  the  Major  and  council  of  everj  such  cttj  to  pass  an  ordi- 
nance directing  the  Major,  on  behalf  of  such  citj,  to  subscribe  for 
anj  amount  of  stock  provided  for  in  said  ordinanoe,  not  exeeeding 
the  sum  specified  in  said  printed  notice;  apd  it  shall  be  the  dutj of 
the  oountj  court  of  everj  inch  eountj,  in  like  manner,  to  empower 
and  direct  their  clerk  to  subscribe  for  the  amount  of  stock  autho* 
rited  bj  the  voters  of  said  eountj,  not  exceeding  the  sum  specified 
in  said  printed  notice ;  and  it  shall  be  lawful  for  said  cities  and 
counties  so  authorising  subscriptions  to  the  capital  stock  of  said  oom* 
panj,  to  raise  the  amount  of  their  separate  subscriptions,  as  the 
same  shall  be  called  bj  the  prudent  and  directors  of  said  road,  bj 
a  tax  on  the  real  and  personal  estate  of  the  said  several  eitiei  aad 
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Mvniicf  rabseribiBg,  or  bj  borrowing  the  tmoant  Uiorcof,  pajrible 
in  the  waj  and  on  the  terms  the  said  seTOral  Majors  and  conncilst 
and  the  said  several  eoontj  eonrts  maj  deen  most  adrisable ;  and 
the  intercit  on  aU  saeh  svms  borrowed  maj  be  provided  for  in  snoh 
manner  as  to  them  seems  best :  Provided^  that  all  taxes  Uid  bj  any 
oatj  or  conntj  to  paj  the  principal  and  interest  (or  either)  of  the 
nmonnts  borrowed  bj  them,  shall  be  pledged  and  sacredl/  appro- 
priated to  such  purpose,  and  no  other :  Andpr&vtdtd^  that  all  snras 
paid  bj  anj  citisen  of  said  cities  or  counties  on  account  of  the  soto* 
ral  subscriptions  of  an j  citj  or  coontjr,  or  in  payment  of  the  interest 
npon  anj  such  subscription,  shall  entitle  him  to  a  certificate  for  the 
nmount  thereof ;  and  when  said  certificates  amount  to  fift/  dollars, 
nhall  entitle  him  to  one  share  in  the  stock  subscribed  bj  his  said 
citj  or  county,  for  erery  fifty  dollars  so  held  by  him ;  Prvfnded 
further^  that  the  city  council  for  the  city  of  Maysville  may,  at  any 
time  after  the  passage  of  this  set,  on  giving  three  weeks i  notice 
thereof  in  the  newspapers  printed  in  said  city,  cause  a  poll  to  be 
opened  in  the  three  wards  of  the  city,  and  the  sense  of  the  voters 
taken  as  to  the  propriety  of  said  city  subscribing  to  the  capital  stock 
of  said  road,  as  provided  in  this  charter ;  and  if  a  majority  of  those 
voting  are  in  favor,  it  shall  be  the  .duty  of  the  board  of  council  to 
subscribe  the  number  of  shares  provided  for  in  this  charter,  so  soon 
us  books  shall  ho  opened/' 

It  will  bo  perceived  that  the  enacting  clause  or  body  of  the  sec- 
tion is  very  short,  and  simply  authorises  the  subscription  of  stock 
by  certain  cities  and  counties  by  name,  and  others  generally,  upon 
the  same  terms  and  on  the  same  oonditions,  and  subject  to  the  same 
restrictions  with  other  stockholders.  If  it  ended  here,  no  vote  would 
have  been  necessary,  and  the  limit  of  the  subscriptions  would  have 
been  subject  to  the  discretion  of  the  authorities  of  the  respective 
eitiee  and  eounties.  But  it  is  followed  by  a  proeiso,  limiting  the 
amount  of  the  subscription  of  each  city  and  county,  and  which 
requiret  a  vote  previous  to  a  subscription  by  eity  or  cototy.  That 
proviso  authorises  the  fruidtnt  and  direeton  rf  Me  cempanjf  to 
BtUei  ihs  tiM$  fvf  (Ae  petft  le  h%  opened  in  the  said  several  cities 
and  oountica.    It  requires  them  to  give  a  notice  of  stir  iMsAt  before 
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•aid  election  tliall  be  hold*  And  it  farther  reqnirei  the  wutjfct  md 
eewieil  of  Mch  of  Mid  eiUet  of  Ma/erille  and  LexingtoD,  m  tk$ 
day  named  hg  the  preiident  and  dirteian  in  the  printed  notice,  to 
open  cokmni  in  the  MTCnl  precinctt  for  itid  electiono,  and  to  tike 
all  necessary  meaanroe  for  eorrcctly  ascertaining  the  sense  of  the 
qvalifiod  roters.  And  if  a  majoritj  Tote  in  favor  of  the  subserii^ 
tion,  it  is  made  the  dot/  of  the  major  and  council  to  pass  an  ordi- 
nance direcUng  the  snhscription  by  the  major. 

The  object  of  a  proTiao  being  to  limit  or  restrict  the  force  of  die 
hodj  of  the  statute  or  impose  conditions  on  its  general  operatioBi 
were  it  left  to  this  proviso  alone,  it  wovld  appear  that  the  snbseri]^ 
tion  authorised  bj  the  bodj  of  the  section  mnst  have  been  made  in 
the  manner  directed  bj  the  said  proriso,  and  there  might  be  sooie 
force  in  the  argumentatite  pleading  of  defendants.  But  the  whole 
section  oondudes  with  a  Tcrj  different  proTiso,  showing  plainlj  that 
it  was  intended,  as  far  as  it  apt>lted9  to  be  an  alteration  or  modifiqi- 
tion  of  the  first  proviso. 

The  first  proWso  referring  to  MajsTille  and  Lexington  and  ths 
counties  named,  and  anj  other  cities  or  oountiea,  authorises  the 
president  and  directors  of  the  railroad  companj  to  fix  the  time  of 
the  Tote.  OThis  last  proTiso,  commencing  with  the  significant  words 
**  provided  further^*'  and  referring  onlj  to  Majsville,  authorises 
the  citj  council  to  fix  the  time  of  roting  in  said  cttj.  Tbo  first  pro- 
Tiso requires  a  notice  of  six  weeks.  The  last  proviso  require!  a 
notice  of  onlj  throe  weeks.  The  first  proviso,  referring  to  Loxing* 
ton  as  well  as  Majsville,  whoso  charter  maj  be  different  in  this 
respect  from  Majsville,  and  to  other  cities,  saj  Frankfort  or  Louis- 
ville,  or  both,  who  might  become  interested  in  taking  stock  in  the 
road,  and  whose  charters  maj  be  similar  to  that  of  Lexington, 
requires  the  major  and  council  to  order  the  vote.  Thia  last  provtse, 
referring  to  Majsville  alone^  (whoee  council  bj  its  charter  has  the 
sole  power  of  legislation  for  the  citj,}  authorises  the  citj  couaeU 
to  order  the  vote.  The  first  proviso,  referring  still  to  all 
cities,  makes  it  the  dutj  of  the  major  and  council  to  pass  an 
nance  directing  the  major  to  subscribe.  This  laat  proviso  refer- 
ring alone  to  Majsville,  makes  it  the  dutj  of  the  board  of  council  to 
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•iitwcrilM  tbe  number  of  thftret  prorided  for  ia  tbe  ektrter,  10  foon 
M  books  sball  be  opened. 

Noir«  can  there  be  n  moment's  hesitstion  or  doubt  in  nn j  i%ttonnl 
mind  is  to  vbicb  proriso  is  to  control  the  proeecdiogs  in  reference 
to  tbe  rote  and  subscription  in  Mays? illo— >tbe  one  which  alludes  to 
•ercral  cities  nnd  eountieSy  or  tbe  one  which  alludes  to  Maysfille 
nlonct  and  which  Was  manifest!/  intended  to  gorem  its  proceed- 
ings? 

Both  prorisoes  were  intended,  so  far  as  spplicable,  to  regulate 
the  manner  of  the  subscription.  Each  must  hare  force.  And  the 
last  proriso  can  hare  no  force  unless  the  particulars  in  which  it 
differs  from  the  first  prorbo  are  to  prerail.  The  onljr  object  of 
it  was  to  nMdifjr  or  alter  the  first  proriso  in  four  particulars  in 
their  application  to  MsTsrille.  If  that  is  not  donCt  the  last  pro* 
▼ISO  b  entirely  nngstorji  and  must  be  stricken  from  the  section. 
If  it  is  donCt  the  enscting  clause  and  the  first  proviso  will  bare 
all  the  eflicacj  intended  for  thenii  and  the  whole  section  will  be 
eonsistent  and  harmonious. 

There  can  be  no  doubt  that  tho  citj  council  was  to  appoint  the 
time  and  giro  the  notice  of  the  rote  in  Majsrille  as  thej  did— 
and  that  the  president  and  directors  of  the  oompanj  were  to 
nppoiot  tho  time  and  giro  the  notice  of  tho  rote  in  the  other 
cities  and  counties,  as  thej  did,  when  rotes  were  taken.  It  is 
clear  that  the  notice  in  the  counties  and  in  Lexington  and  other 
cities,  wss  to  be  six  weeks,  and  that  in  Majsrille  it  was  to  be 
three.  It  is  equal!/  dear  that  in  Lexington  tho  ma/or  and  council 
ahould  hare  opened  the  polls,  and  ordered  the  ma/or  to  subscribe, 
and  that  in  Ma/sriUe  the  board  of  council  alone  was  to  order  the 
▼otc,  and  themselres  to  make  the  subscription. 

The  rote  and  proceedings  in  Ma/sriUe  were  strict!/  in  accord- 
ance with  this  last  proriso,  as  the/  were  dear!/  designed  b/  the 
charter  to  be.  Had  the  proriso  so  much  relied  upon  b/  de fend- 
anta,  been  eren  a  portion  of  the  bod/  of  the  section,  and  this  last 
proviso  the  onl/  proriso  to  it,  the  construction,  where  there  is 
Kuch  a  marked  and  continued  rariance,  would  hare  been  that  tbe 
liroTiso  should  control,  and  was  designed  to  control,  as  to  the  sub. 
htantial  matters  in  which  it  so  differed.    But  it  being  a  proriso 
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**fufiherf'  M  it  11,  and  the  lost  proTiso,  sod  speeiAllj  applied  to 
MayBTiIIe,  there  cannot  be  the  shadow  of  a  donbt  thatit  ia  to  oontrol 
as  to  the  mode  of  proceeding  in  Maysville. 

But  were  it  even  doubtfal  (as  it  is  not)  as  to  whether  the  conncil, 
or  the  mayor  and  conneil  wore  to  order  and  make  the  subserip- 
tion,  the  question  would  arise  as  to  the  object  of  ordering  and 
and  making  the  subscription.    The  object  was  the  acquisition  of 
so  much  stock  bj  the  citjr  of  Majsvillo.    According  to  the  first  pro- 
▼iso,  after  the  tote  was  taken  it  was  the  duty  of  the  major  and 
conneil  to  pass  an  ordinance  directing  the  major  to  subscribe.     It 
was  not  a  matter  of  discretion  with  them.    The  power  of  the  rote 
was  controlling.    The  legislature  made  it  mandatorj  on  the  major 
and  council  then  to  subscribe.    It  thus  became  a  mere  ministerial 
act  as  to  them,  admitting  of  no  hesitation  or  exercise  of  disere* 
tion.    The  purpose  was  that  the  citj  should  positirclj  take  and 
become  the  holder  of  so  much  stock  in  said  oompanj  on  the  vote 
being  in  favor  of  it ;  and  as  the  act  of  taking  thus  became  minis* 
tcrial,  if  it  was  done,  though  not  in  the  exact  mode  pointed  out  bj 
the  statute,  as  the  end  and  purpose  of  the  statute  were  accom- 
plished there  could  bo  no  objection.    In  this  case  tho  esscnUal  mat* 
ter  was  the  vote,  nnder  the  call,  direction  and  final  inspection  of 
tho  authorities  poin^d  out  bj  the  charter ;   and  as  the  last  pro- 
Tiso  indttbitabl  J  took  the  power  of  calling  for  the  rote  and  fixing 
the  time  for  it  from  the  compan j  and  vested  it  in  the  citj  council, 
and  took  the  power  from  the  major  and  council  to  order  the  vote 
and  vested  it  in  the  council,  and  as  these  provisions  of  the  law  were 
complied  with,  and  the  vote  resulted  in  favoi*  of  the  subscription, 
the  law  then  required  the  subscription  to  be  made,  and  the  making 
of  it  could  have  been  enforced  bj  appropriate  proceedings. 

It  being  a  ministerial  act,  and  the  acquisition  of  the  stock  being 
the  object  of  it,  and  the  commissioners  having  received  the  s«b* 
scription  as  made,  and  the  companj  recognising  the  ownership  b/ 
the  citj  of  the  stock,  and  receiving  therefor  the  bonds  of  the  citj, 
which  expresslj  specifj  that  thej  are  given  in  pajment  of  so  much 
stock,  and  thej  having  been  received  as  snoh  bj  the  oompanj,  and 
negotiated  and  sold,  it  is  plain  that  the  citj  thus  becamea  stockholder 
in  the  road,  whether  the  mere  ministerial  act  (after  the  vote)  of 
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erdering  and  tiiking  tho  itock  was  made  bj  the  eoaneil,  or  major 
and  conneil^-and  os  the  acquisition  of  the  stock  ms  the  object  of 
ordering  and  making  the  subjcription,  there  now  can  be  no  objce* 
tion  to  the  mere  mo^lc.  This  view  is  not  forbidden  bj  the  decision 
in  the  ease  of  the  County  Court  of  F<tyeife  vs.  Lexington  and  Btj 
Santfy  Railroad  Company^  17th  B.  Monroe,  $38;  beeanse  the 
qnestion  there  turned  npon  the  legality  of  the  call  of  the  Tote  bj 
the  coontjr  jndge,  in  vacation,  when  the  law  required  that  it  shonld 
be  done  bj  the  coontj  court,  and  upon  the  validity  or  invalidity  of 
the  vote  thus  called.  In  the  ease  of  the  Covington  and  Lexington 
MaUroad  Company  vi.  Tho  Kenton  County  Courts  12th  B.  Mon* 
roe,  144,  the  proposition  for  a  subscription. or  tax,  was  submitted  to 
the  people  without  specifying  the  amount,  and  thus  the  eiBcacy  of 
the  vote  was  lost  In  both  of  the  foregoing  cases,  the  writ  of  man- 
damus was  applied  for  to  compel  the  subscription.  It  seems  not  to 
bave  been  questioned  that  the  subscription  would  have  been  ordered 
if  the  vote  had  been  legal,  y  that  the  mandamus  was  the  proper 
nieans  of  enforcing  it.  As  in  this  case  the  vote  was  ordered,  and 
taken  in  conformity  with  the  statute,  the  subscription  consequent 
tliereupon,  was  enforceable,  and  the  stock  being  held  by  the  city, 
there  can  be  no  objection  to  the  manner  in  which  the  subscription 
was  made. 

In  the  case  of  the  Ju9tice$  of  Clark  County  va.  The  Parity 
WineheMteTf  and  Kentucky  River  Turnpike  Road  Company^  lltb 
B.  Monroe,  143,  under  a  charter  somewhat  similar  to  this,  it  was 
decided  that  the  provisions  requiring  the  stock  to  be  subscribed  in 
•  book  for  the  purpose,  according  to  the  form  of  the  statute,  was 
only  intended  to  apply  to  individuals,  and  that  as  to  the  county,  the 
order  on  its  records  subscribing  the  stock,  was  the  real  subecnp- 
tion  by  the  county  court,  and  imposed  the  obligation  on  the  court, 
if  accepted  by  the  company.  The  same  principles  apply  to  the 
eity.  The  order  in  council  was  its  subscription.  It  was  obligatory 
on  the  city,  and  the  formal  act  of  placing  it  on  the  books  of  the 
company,  conferred  no  additional  obligation,  and  owed  all  its  effi« 
eaey  to  the  order  of  record.  So  even  if  it  be  conceded  that  the 
mayor  should  have  made  the  subscription  in  the  books  of  the  oora* 
miesioners  or  company,  the  fact  that  he  did  not  do  so,  did  not  in* 
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▼alidaU  the  •vbteripiion  m  made,  vhen  Meepted  bj  the  comjMnji 
at  reslljr  tke  order  of  couDcil  made  of  reoord,  was  the  aobaerip- 
tioD,  and  it  waa  blading  without  an  entrj  in  the  booka  of  the  cob- 
pany. 

Dot  in  adjudicating  any  question,  it  b  the  pari  of  jndieial  doly 
to  look  at  the  working  of  the  prinoiple  either  waj.  SuppoM  that 
the  facta  as  to  the  anbacription  had  been  jost  aa.thej  aroi  with  this 
differenoe,  that  the  road,  instead  of  being  a  failure,  had  been  finished, 
and  was  paying  regnlarlj  a  dividend  of  eight  or  ten  per  eent.,  and 
a  toice  in  the  control  of  it  were  a  matter  of  oonaiderablo  moment 
to  the  citjr  of  Majsville,  eoald  it  be  pretended  that  the  companj, 
or  the  balanee  of  its  stockholders,  e^nld  by  resaon  of  any  of  these 
informalities,  now  relied  upon  bj  defendants,  have  deprived  her  ef 
her  stock,  and  her  proper  influence  in  the  control  of  the  road,  after 
ahe  had  passed  her  notes  in  payment  of  it  T  Such  an  attempt 
would  be  pronounced  an  inexcusable  outrage.  A  contract  mast 
bind  both  parties ;  and  as  we  can  oonoeive  of  no  mode  by  which 
the  company,  in  this  state  of  the  case,  could  relieve  itself  of  the  stock 
of  Maysville,  so  must  the  city  of  Maysville  be  oonsidered  a  stock* 
holder  in  the  road,  and  her  notes  passed  for  such  stock,  as  bindiag 
on  her. 

In  view  of  what  clearly  seems  to  be  the  fair  construction  of  mid 
section  28,  it  is  unnecessary  for  the  eonrt  to  examine  the  quotations 
by  defendanta  from  ihe  charter,  of  the  city  of  Maysville.  Were  it 
requisite  to  do  so,  it  could  be  shown  that  auch  quotations  are  mere 
general  alloaiona  to  the  powers  of  the  mayor  and  council,  withoat 
discriminating  as  to  the  functions  belonging  to  each,  and  that  in  the 
division  of  powers,  that  which  has  been  exercised  in  this  iostuiee 
by  the  council,  was  within  the  scope  of  such  powers  and  dotiei  as 
pertain  to  it  under  the  charter.  The  whole  charter  ahows  this,  and 
that  the  duties  of  the  mayor  are  of  an  entirely  different  chaneter. 

In  any  attitude,  therefore,  in  which  the  case  can  be  oontempUted 
the  well-presented  argument  of  defendants  in  reference  to  the  mayor 
being  upon  mistaken  premises,  Can  oonatitute  no  valid  objection  to 
these  bonds. 

It  may  bo  further  mentioned  that  the  legislatoro,  by  an  ameacU 
amnt  to  the  charter  of  the  railroad  company,  approved  FebrBsry 
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4tb,  1854,  MHiOQ  MH,  185S-4,  psge  299,  ratified  aad  MofirMd, 
and  declared  Ic^  aad  valid  tke  aabeeriptioM  «(  iledt  pitntmdj 
made  bj  ladiridaalay  towM,  and  city  eorporatioM,  and  declared  tke 
bondi  prerioaalj  ieraed  BcgotiaUe  and  traseferabla,  aad  aada  h 
imperatiTe  on  the  eoanoil  aad  other  aathoritica,  to  levy  aad  eolleel 
a  tax  to  paj  the  iatereataiid  prindfal ;  thaa  legaliaiag  aad  Making 
obligatorj  the  |wrefioin  proceediage,  to  far  aa  tke  legialatare  kad 
power  to  to  do  coacerBiag  wkiek  it  ia  aoi  aeceeeiry  nov  to  mr 
qaire. 

The  fiftk  objcctioii  bj  defendaata,  ie  tkat  tke  ckaHer  o(  tke  rail- 
road eompaay  wae  so  aneadcd  ia  1851,  as  tkat  boodi  Bight  be 
ezecnted  in  pajment  of  ftoek  instead  of  ita  being  paid  in  eaak, 
wkick  ckange  impoeed  tbb  debt  on  tke  dt j.  Bat  it  will  be  aecn 
bj  reference  to  laid  28tk  oection  of  tke  original  ckarter,  tkat  it  was 
lawfal  for  tke  aatkorities  of  tke  eit j  to  raise  tke  anonnt  of  tke  snb- 
scription  bj  borrowing  the  amonnt  thereof,  pajable  in  tke  wa/,  and 
on  the  terms  the  said  anthorittes  migkt  deem  most  sdrisable,  Tkis 
is,  therefore,  no  snbstantial  departnrs  from  the  original  charter-* 
indeed  the  original  charter  is  more  comprehcnsiTe,  and  admits  of  a 
greater  latitvde  of  discretion  in  this  respect  thsn  the  amendsMnt. 

That  the  bonds  were  made  pajraUe  to  the  MaTsville  and  Lexing- 
ton Railroad  Companj,  instead  of  to  the  president  and  directors  of 
said  companj,  is  an  objection  of  mere  form  without  snbstsnee.  The 
title  and  corporate  name  of  the  companj  was  ^  The  Majsville  and 
Lexington  Railroad  Compsaj/'  snd  contracts  shonld  ran  in  its  cor- 
porate  name.  The  president  snd  directors  governed  it,  aad  bonds 
to  the  company  were  nnder  their  control.  The  amended  charter, 
donbtless  throngh  inadrertance,  required  them  to  be  made  psyable 
to  the  president  and  directors.  The/  were,  howerer,  the  property 
of  the  company,  and  that  they  were  mads  payable  to  the  company 
cannot  affect  their  validity. 

The  second  snbdirision  of  the  fifth  head  of  the  answer,  alleges  that 
they  are  void  becaase  the  interest  is  made  payable  semi-annnaUy  ia 
Kew  York,  and  that  the  amended  charter  provides  that  ii  shall 
be  dae  yearly,  by  reason  of  which  difference,  it  is  contende<l,  the 
city  in  the  coarse  of  the  thirty  years  which  the  bonds  have  to  ran, 
will  lose  Mveral  thousand  dollars  in  interest  and  exchange.. 
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Tba  third  sabdi vision  of  tlie  sane  head  pronoonces  the  boDdiroid, 
boeaiue  the  amended  oharter  gives  the  right  to  p«j  the  inbMrip- 
tion  to  bonds,  in  sneh  eitiee  and  counties  as  shall  sabseribe,  which  U 
oonstrued  bj  defendants  to  applj  onljr  to  those  who  should  in  fntore 
subscribe,  and  as  MajsTiIIehad  preriouslj  subscribed,  it  b  eootiiDded 
that  her  bonds  were  executed  without  authoritj  of  law. 

All  these  objections,  ranged  under  the  fifth  head,  are  not  by  tht 
said  decision  in  the  ease  of  Slack  H  al  ts.  The  AfajfivSU  wd 
Letington  Railroad  Company ^  18th  B.  Monroe.  It  appetra  on 
the  6th,  6th,  7th,  8th,  and  20th  pages  of  said  Tolume  that  th« 
Appellate  Court  had  in  riew  and  considered  the  amendment  to  the 
charter,  and  the  proceedings  cf  the  Mason  count/  court  ia  making 
the  bonds  pajable  to  the  **  companj  '*  in  **  New  York,"  with  iote- 
rest  pa/able  "  semi*annualljr.*'  The  fact  that  Mason  cosnt/  bad 
subMnbed  '*  previous  "  to  the  amendment  of  the  charter,  was  alio 
fttllj  before  them.  These  difficulties  were  alluded  to  in  the  dis- 
senting opinion  of  Judge  Ilise,  and  they  must  have  been  the  subject 
matter  of  consultation  and  deliberation  with  the  court  previous  to 
its  decision.  The  Mason  count/  bonds  were  in  terms  prcciselj 
similar  to  those  of  the  citj  of  Ma/sville,  and  the  object  of  that  suit 
was  to  test  their  validit/  and  the  legality  of  the  tax  to  pay  then 
and  the  interest  on  them.  Tho  court  in  express  terms  overruled 
the  foregoing  objections,  and  sustained  the  validit/  of  those  bonds 
and  ordered  the  enforcement  of  the  tax  to  pay- the  interest  on  Uiem. 
This  was  before,  their  negotiation  and  sale  to  innocent  third  parties 
for  a  valuable  consideration.  Such  having  been  the  judgment  of 
the  Appellate  Court  ia  a  case  precisely  analogous  to  this,  it  would 
be  inexcusable  in  the  court  to  refuse  to  enforce  these  bonds  when 
third  parties  have  bought  them  in  good  faith  without  notice  of  wrong 
or  of  any  thing  to  put  them  upon  inquirj  or  excite  their  sospicioo. 
Thoir  equity-  is  based  upon  grounds  whioh  are  alwa/s  recognised  as 
unassailable  in  courts. 

But  for  the  foregoing  decision  it  might  be  worth/  of  considera- 
tion whether  it  was  proper  under  the  charter  to  make  the  interest 
on  the  bonds  payable  semi-annuall/.  While  it  would  not  make  void 
the  bonds,  it  might  affect  the  question  ss  to  the  amount  of  interest 
and  the  time  of  its  collectioni  if  application  should  have  been  made 
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to  tbe  eoart  prerioas  to  tbcir  transfer.  Bat  sinoe  the  council  itsued 
auch  1>ondi  with  the  knowledge  and  approbation  of  the  citiscns  for 
the  purpose  of  sale,  and  tliejr  have  been  transferred  without  com* 
plaint  on  the  pari  of  those  to  be  affected  bj  snch  difference,  it  is 
DOW  too  late  to  prejudice  the  rights  of  the  holdera  bj  snch  objce- 
tion. 

Further,  the  charter  anthoriscs  the  notes  to  be  made  payable  at 
such  limes  as  the  council  maj  deem  most  advisable.  Would  not 
th%t  provision  anthorise  them  to  make  the  interest  on  the  bonds 
(being  part  of  the  bonds)  payable  at  such  times  as  thej  might  deem 
most  advisable  T  The  portion  of  the  charter  requiring  them  to 
levy  and  collect  by  tax  an  amount  in  money  sufficient  annually  to 
pay  off  the  interest,  is  not  necessarily  inconsistent  with  this  idea. 
It  requires  the  interest  to  be  paid  each  year,  but  not  necessarily  at 
tbe  enti  of  each  year— part  might  be  made  payable  in  the  middle 
of  the  year,  and  part  at  the  end  of  the  year. .  And  thus  both  pro* 
Tisions  would  be  harmonised  and  yet  each  would  have  its  intended 
effect. 

The  validity  of  coupons  as  bonds  is  not  mnterfal  here,  because 
the  question  is  as  to  the  validity  of  tho  bonds,  and  whether  the 
interest  should  be  paid.  Tliat  interest  is  evidenced  by  the  bonds 
themselves,  and  tbe  coupons  add  no  additional  force  to  it.  They 
are  merely  attached  as  convenient  means  of  specifying  the  interest 
due  at  each  period,  and  being,  when  Itftodi  evidence  of  its  psyment. 
The  sixth  objection  of  defendants  cannot  therefore  be  regarded, 
because  if  it  were  conceded  that  the  coupons  are  void  as  indepen- 
dent bonds,  the  interest  which  they  evidence  would  still  have  to  be 
provided  for.  Coupons  for  interest  were  attached  to  the  Mason 
county  bonds,  and  alluded  to  by  the  Court  of  Appeals. 

The  eighth  and  ninth  parsgrapbs  of  defendants*  answer  s mount 
to  a  plea  of  failure  of  consideration  as  to  the  city  and  the  tax  payers. 
The  averments  are  that  the  road  has  never  been  completed  that  the 
^mpany  have  forfeited  their  charter,  and  by  gross  mismanagement 
have  placed  it  out  of  their  power  to  comply  with  their  engagements 
in  this  respect  As  to  tho  tsx  payers  it  is  alleged  that  by  the 
•mended  charter  they  were  to  obtain  stock  in  consideration  of  taxes 
paid  to  defray  interest;  but  that  tho  Railroad  Company  has  forfeited 
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its  charter  and  disbanded,  eonaeDted  to  a  aale  of  ita  effeeti  and 
beeome  ntterlj  unable  to  comply  vitb  this  pari  of  iti  cootnet, 
beeanse  it  no  longer  bolda  anjr  stoclu  Tbia  relianee  npoii  Uii 
amended  charter  teems  to  be  at  Tarianee  with  the  great  bodjof 
the  answer  whi<(b  regards  it  as  of  no  constitntional  yaliditj. 
'  Bnt  can  it  be  said  that  there  is  anj  failure  of  eonsideration?  Tlie 
cit J  receired  the  payment  for  her  bonds  in  the  stock  which  she  took 
b  the  oompanj.  She  became  a  stockholder,  subject  of  eonrw  to 
the  same  terms  and  oooditions  and  liable  to  the  same  fortimei  ii 
other  stockholders.  She  took  the  stock  snbject  to  an/  depreeistioa 
or  loss  which  accident,  misfortone  or  even  mismanagement  of  the 
railroad  eompan/  (of  which  ibe  was  an  infinential  member)  might 
prottttce* 

It  cannot  be  admitted  that  she  is  more  fortnnate  than  anj  other 
stockholder,  and  'that  it  wae  her  privilege  to  enjojr  the  benefit  of 
receiTing  the  profits  of  the  stock  if  the  enterprise  was  svccessfal* 
and  on  the  other  hand  to  absolre  herself  of  the  bonds  given  b  ptj* 
ment  of  her  subscription,  if  it  eventuated  in  a  fapare*  The  cod* 
sideration  of  her  bonds  was  the  stock  of  the  eompan  j,  and  if  it  htf 
become  depreciated,  or  bj  the  failure  of  the  eompan/  it  has  been 
•ntirel/  lost,  such  a  casualt/  b  one  of  the  incidents  of  the  consider 
ation.  It  could  not  be  contended  that  there  was  an/  guarantee  that 
the  consideration  would  be  of  perpetual  value.  There  was  nothing 
in  its  nature  to  place  it  be/ond  the  contbgenc/  of  loss,  occasioDed 
b/  the  laws  of  trade,  the  diversion  of  business  b/  rival  lines  or  new 
modes  of  communication  or  b/  a  lack  of  prudent  and  eoonomicsl 
management  b/  its  offioers.  The  cit/  therefore  took  the  conside^ 
ation  as  a  totalit/,  subject  to  fluctuations  for  the  better  or  woiee,  or 
subject  to  its  entire  failure.  The  consideration  i^elf  was  received. 
What  afterwards  happened  to  it  cannot  invalidate  the  notes  given 
for  it.  Could  an  individual  give  hb  note  to  a  joint  stock  eompan/ 
or  a  partnership  for  stock,  and  thus  beoome  a  stockholder  and  one 
of  tlie  controllers  of  it^-and  that  eompan/  ifaould  sell  the  note  for 
cssh  to  enable  it  to  prosecute  its  undertakbgs,  and  afterwards  b/ 
some  mismanagement  should  fail,  could  he  then  mvalidate  hii  note 
for  an  alleged  failure  of  oonsideratbn.  The  proposition  will  strike 
an/  one  at  onca  as  gross!/  falbcious.    If  it  should  prevail,  the  prinei* 
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pie  of  bosioctt  would  be  that  no  man  would  bo  compelled  to  ptj  anj 
debts  except  tboso  out  of  tho  considerution  for  wliich  he  made  a 
profit— if  he  ever  made  a  loss  the  debt  would  be  unobligatosy. 

Tlie  mistake  of  the  argument  is  caused  bj  misapprehending  the 
consideration.  The  consideration  was  not  the  promise  or  expected 
completion  of  tho  road,  or  e?en  such  careful  management  as  would 
be  tilcelr  to  bring  about  that  result.  These  may  Iistc  been  calcula- 
tions which  led  the  citj  to  take  the  stock.  But  the  consideration 
for  the  bonds  wss  the  stock.  The  citj  thus  obtained  the  stock  and 
the  tax  payers  thus  obtained  their  stock  or  the  right  to  it,  and  each 
wonld  take  it  as  anj  other  stockholder.  And  the  failure  of  tho 
companj  and  the  consequent  worthlessness  of  its  stock  cannot  impair 
the  obligation  of  the  debt  bj  taking  away  the  means  proridcd  hj 
tho  the  statute  for  payment.  The  law  authorizing  the  subscription 
could  not  and  did  not  guarantee  the  permanent  value  of  this  stock 
and  enable  counties  and  cities  to  practice  a  stupendous  fraud  on  tho 
public  bj  only  requiring  payment  in  case  everything  worked  fairly 
and  smoothly,  and  by  sanctioning  repudiation  if  the  undertaking  was 
vosttccessfnl. 

The  debt  u  worthless  if  it  cannot  be  enforced,  or  if  there  are  no 
no  means  of  payment.  Taxation  was  the  means  provided  by  tho 
charter  for  its  payment.  If  the  tax-payers  can  be  released  from  the* 
payment  of  their  taxes  because  the  stock  is  of  no  value,  then  the 
legal  obligation  of  the  debt  is  gone,  tho  means  specially  appointed 
hy  law  for  its  liquidation  are  taken  away,  and  we  again  fall  back 
on  the  principle  that  if  a  railroad  fails  to  bo  completed,  counties  and 
cities  subscribing  to  it,  are  not  bound  to  pay  to  third  parties  tho 
notes  for  the  stock.  The  mistake  of  tho  argument  as  to  individual 
taxpayer!  is  in  again  misapprehending  the  consideration.  The  con- 
sideration was  not  tho  certain  assurance  that  they  would  always 
receive  stock  for  taxes ;  but  the  right  so  to  receive  it  is  as  long  as 
there  was  a  company  or  stock.  Besides,  according  to  the  proof  the 
stock  has  never  been  denied  them  for  taxes,  and  tho  right  to  receive 
it  has  not  been  abrogated.  But  the  stock  has  become  worthless  and 
they  have  not  applied  for  it,  or  it  has  been  considered  useless  to 
issac  it.  But  let  this  be  as  it  moy,  the  Court  of  Appeals  must  be 
presumed  to  have  considered  these  consequences  of  such  a  provision 
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b  ihit  ^barter  rad  ameBdcd  cfaarteri  aad  it  eaoiiot  bo  fopp^ 
UmI  tbej  intended  to  promilgaie  the  kgU  doetriire  that  the  boo^ 
and  tai  were  eoly  rtlid  ud  binding  on  the  dtj  end  tbe  taxp*T^ 
if  tbe  eompcny  eontmved  iolrent  end  the  stock  ralnable;  bot  ^^ 
or  Toidable  in  ease  of  tbo  failttre  of  tbe  entorprtae  nnd  tbe  coaBeq^* 
dopreciation  or  entire  leea  in  rmliie  of  the  stock. 

The  charter  of  tbe  comjiany,  gave  it  power  to  borrow  moncj  to* 
Urge  amoont  and  to  pledge  the  property  of  tbo  company  for  tbo 
payment  thereof  The  city  snbsoribed  stock  and  tbe  tax-pajor 
held  bis  right  to  receiTe  etock  for  taxes  anbjcct  to  this  power,  vbieb 
it  aecms  was  exercised.  And  if  the  property  of  tbe  oompanj  with 
or  without  consent  was  soM  to  pay  borrowed  money  for  which  it  vts 
mortgaged  nnder  tbe  twcnty-fonrth  section  of  the  charter,  ncitbor 
tbo  city  nor  its  tix*payers  ean  be  released  thereby  from  tbe  |)ijfiBCDt 
of  these  bonds  to  the  present  holders. 

There  is  no  proof  in  tbe  record,  of  deception  and  frand  pracUeed 
on  the  people  or  tbe  city.  They  in  their  seal,  probably  overrited 
tbe  importance  of  tbe  enterprise^  and  it  seems  certainly  ererrtted 
their  means  of  achioring  it.  They  calcnlated  for  success  alone; 
and  being  ao  aangnine  and  determined,  in  the  anguish  of  their  dis* 
appointroent  they  think  they  ought  not  to  pay.  .  But  they  will,  by 
calm  reflection  and  by  being  accustomed  for  a  time  to  the  loss,  which 
they  have  magnified  and  mourned  orer  too  much,  sooner  or  later 
become  satisfied  of  their  error. 

In  examining  in  detail -the  objections  made  by  defendants  to  the 
Talidity  of  these  bonds,  on  account  of  tbe  circumstances  preceding 
and  attending  their  execution,  the  court  has  considered  tbe  matter 
•  as  though  the  present  liability  of ,  the  city  and  its  tax-payers 
depended  upon  tbe  bonds  having  been  originated  and  executed  in 
exact  conformity  with  the  charter.    It  ia  by  no  means  certain  that 
this  is  a  true  view  of  tbe  law  applicable  to  the  cases.    These  bonds 
were  negotiablo,  made  ao  by  the  eharter — they  were  actually  made 
payable  to  the  company,  assignees  or  bearer*    Tbe  city  and  her 
oitisens  were  aware  of  this.    The  office. of  the  company  was  hers, 
its  books  were  subject,  to  inspeetion.    The  order  for  the  issue  of 
these  bonds  was  known— their  character  and  terms  were  matters  of 
vublieation  and  iioton«tv.    Tfc  m  nla^ml  in  ItMAil  iAt**M  a«  tu^  r.M 
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of  t^  bonds,  that  the/  ore  ^^autuorized  bt  statuti  09  STATB 
OF  KENTUCKY— sAXCTiox£o  bt  yotb  OP  TUB  PEOPLE.** 
Tbej  'were  iMoed  o  consiilenkble  period  before  thej  were  oetnollj 
Bcgotiated  or  told.  Ko  objection  w&t  made  to.tbeir  tc/ms  or  to 
tbe  iaeoe  or  negotiation  of  tbem.  No  injunction  wai  obtained  to 
prercnt  it  And  tbe  parties  now  complaining  of  tben  nnst  in  legal 
eonteoiplatioa  be  considered  as  Itaving  looked  on  and  seen  the  Inno- 
eent  holden  rest  tbeir  none/  in  the  purchase  of  them,  withont 
informing  tbem  of  an/  eircunistance  ealculated  to  affect  tbeir 
validitj  or  otco  pat  the  purchssers  on  inquiry. 

Under  these  circunstanecs,  eren  if  the  charter  has  not  been 
strietlj  complied  with  in  every  particular,  can  such  a  fact  be  set  op 
with  cflTeet  against  these  bona  fide  holders  7  Will  every  objection 
which  would  swstain  an  injnnctiou  against  these  bonds  before  their 
negotiation^  be  |i;ood  against  an  innocent  purchaser  for  a  Taluable' 
oonsidcration,  under  the  circumstances  attending  the  issue  and  sale 
of  these  bonds  t  Tho  court  b  of  the  opinion  that  it  would  not. 
Bj  their  negotiation  and  sale  an  equity  has  arisen  in  behalf  of  the 
holders,  which  will  outweigh  the  objections  caused  by  many  formal 
departures  irom  the  charter.  The  court  recognises  tho  prin* 
ciple  that  a  corporation  must  act  within  its  charter.  But  it  may 
bo  asked,  in  the  language  of  Justice  McLean,  of  the  United  States 
Supremo  Court,  in  his  able  decision  in  tho  case  of  ZabrukU  vs. 
TAs  UUvtl^md^  (^/»jii5ais  and  Cincitinati  Railroad  Company  and 
oihera^  published  in  tho  Cincinnati  irasette,  March  20th,  1858,— 
'<  Js  tho  doctrine  maintainable  that  all  who  deal  with  a  corporation 
must  look  Into  its  charter,  not  only  to  b«  assured  that  corporato 
powers  hare  boen  conferred  upon  $t,  but  to  see  that  evex^Jr  thing  in 
the  oztrciso  of  a  given  power  has  been  done  in  exact  accofdanco 
with  tbe  mode  provided,  especially  when  its  acts  are  set  forth  in 
general  terms  showing  a  compliance  with  the  law  V*  And  the  court 
refers  to  that  opinion,  and  the  cases  therein  cited,  as  strong  autho- . 
rity  to  sustain  the  position  herein  taken.  Shall  the  bona  fide  pur- 
chasers of  the  bonds  at  their  current  value  in  the  market,  entirely 
leeee  their  bvestmont,  or  shall  the  city  of  MaysvUle  and  its  tax* 
payers  pay  these  bonds,  which  they  authorised  to  be  issued,  and 
thrown  into  the  market  and  sold  for  their  benefit,  and  received  tho 
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eoDsideration  for  T  It  Menu  to  the  oonrt  that  it  ir  not  »  contest 
between  eqaitics ;  bat  it  is  a  case  of  strong  equity  on  one  tide  and 
decided  obligation  on  the  other.  In  anj  riew  which  the  conrt  can 
take  of  the  subject,  these  bonds  are  ralid,  and  howerer  painful 
it  maj  be  to  the  court  to  obncrre  the  inconrenienoes  which  their 
enforcement  will  produce,  there  could  be,  with  the  view  of  the  court, 
no  excuse  for  its  failure  to  perforin  the  dutj  resting  upon  it,  what- 
erer  reasons  maj  be  deemed  satisfactorj  hj  the  eitisena  for  their 
failure  to  pay  them. 

It  is  necessary  next  to  inquire  whether  plaintiffs  hare  adopted 
the  proper  remedy,  or  whether  there  is  any  thing  in  the  circum- 
stances, or  the  time  selected  for  its  enforcement|  which  prevents  its 
applicability. 

The  amended  charter  of  the  railroad  company,  session  acts 
1860-51,  2d  Tol.  page  194,  makes  it  the  dutjf  of  the  city  council 
to  levy  and  collect,  upon  the  real  and  personal  property  of  the  city, 
an  amount  in  money  sufficient  annually  to  pay  off  the  interest  on 
said  bonds.  So  far,  then,  as  the  question,  whether  this  tax  shall  or 
shall  not  be  levied  and  collected,  is  eoneemed,  the  eity  coundl  have 
no  discretion.  The  law  is  unmiHakabU  in  it$  termi.  It  i$  mai^ 
datori/f  and  it  ts  f  As  duty  of  the  couneih  to  levy  the  fas— they  are 
the  agents  of  the  legislature  in  performing  this  duty.  In  this 
respect  they  bear  the  same  relation  to  the  subject  matter  and  to 
the  citisens,  that  the  county  court  would,  in  reference  to  a  similar 
duty. 

If  the  adipinistratlon  of  the  remedy  should  be  governed  by  the 
elementary  authorities,  or  by  the  expositions  of  the  law  as  oontaificd 
in  judicial  decisions  in  other  States,  the  writ  of  mandamus  would  be 
the  only  proper,  because  the  only  efficient,  remedy.  It  may  be  eon- 
ceded  that  according  to  such  authorities  the  writ  of  maodamos 
should  never  be  issued  when  the  plaintiffs  have  any  other  tpeeifie^ 
adequate  remedy  againet  the  fame  defendante.  Here  they  have  no 
sueh  remedy.  The  ordinary  actions  of  plaintiffs  against  the  city 
for  the  interest,  have,  pending  this  motion,  been  discontinued.  But 
were  they  still  on  the  docket,  they  oould  afford  the  plaintiffs  no 
adequate  relief.  A  judgment  thereon  could  not  be  collected.  The 
eity  as  a  corporation  is  insolvent.    All  its  property  and  franchises 
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•re  iiiortg»xe<l  for  anooBts  bcjoad  m  aft  kati  cqail  to  tlKV 
And  the  pbuntiA  caa  oalj  look  to  t^  ittc»att  mnmmg  froM  tax- 
atiofi.  A  proeecaliag  bj  aait  vo«J<l  aoi  be  agaiaol  tka  aaair  dSt- 
fendantM.  A  Mii  voiM  W  a^uMt  tU  «djr  aImm.  TUa  b  ibr 
effect  OB  the  ieari  rfc^umeQtmnu 

It  ia  an  eitraordiaary  and  samMarj  rcaedj.  Cot  qacstioM  of 
fact  as  veil  aa  of  lav  caa  be  adjadicatcd  apoB  k  eacb  a  proercdiBg 
—and  there  ia  hardlj  an  ioataoce  is  ear  Sute,  or  aa j  othd*,  vbcrt 
a  mamhiniaa  haa  hcea  prajed  for  that  it  haa  aot  girea  riae  to  grare 
cooatitatioiial  or  legal  qaestioaa  and  qncitiona  of  diqmtcd  fact  which 
it  waa  ncccaaarj  to  detonaioe.  Thcae  are  too  aanMreat  to  reqaire 
a  reference.  If  the  doctriae  vae  adnittcd  that  the  writ  was  aot 
tlie  proper  remedj,  and  eoald  aoi  be  iaeaed  ia  aaj  caee  where  the 
righta  of  plaintifia,  which  were  the  alleged  haaia  of  the  aiotioB,  were 
controverted,  thea  the  defeadanta  eoald  alwajra  defeat  it  bj  deajiag 
the  righta  which  it  waa  iateaded  to  enforce. 

The  original  charter  oTidentlj  contemplated  a  tax  aa  the  neana 
of  p>Jtng  the  intereat  aa  well  aa  redeeming  the  principal  of  anj 
obligations  arising  from  the  snhscriplion,  and  auch  a  Uz  waa  made 
**  lawful "  and  its  proceeds  were  required  to  be  *'  pledged  and  sacrcdij 
appropriated  to  auch  parpose  and  no  other/'  The  amendment  not 
on\j  gave  the  power,  bat  made  it  the  datj  of  the  council  to  lerj 
aD<l  collect  this  tax.  And  without  anj  Toluminons  references  to 
elemcntarj  authorities  or  to  judicial  decisions  in  other  States,  it 
ma  J  be  stated  that  our  Appellate  Court  hare  bj  a  number  of  dcci- 
•ions  established  maadamus  as  the  proper  remedj  to  enforce  the 
performance  hj  aa  iaferior  tribunal  or  officer,  of  a  ministerial  act 
which  he  or  it  ia  bound  bj  law  to  perform,  and  of  which  the  refusal 
dcfcata  or  riolatcs  the  rested  right  of  an  indi? idual  recognised  and 
enforceable  bj  law.  Pa^s,  Second  Auditor  ts.  Hardin^  8th  B. 
Monroe,  651,  and  cases  there  cited— TAs  Auditor  ts.  Greon  AtiamB^ 
18tb  B.  Monroe,  151«  In  the  case  of  the  Juotieto  of  Clark  countif 
TS.  Tie  PariM^  WiHchntor  and  Kentucky  Rioor  Turnpike  Com* 
pan^f  11th  B.  Monroe,  page  164,  it  was  decided  to  be  "  the  appro* 
pri^ie  and  indeed  only  remedy  for  compelling  the  performance  of" 
■adi  a  dutj  aa  b  required  ia  this  case.  '  That  was  aa  application 
to  reqaire  the  jnstices  of  Clark  eoantj  to  lerj  a  tot  to  pa/  a  sab« 
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teriplioA  to  At  twnpilra  wtaptnj.  Bj  the  diATter  of  the  tarn- 
pike  eompeay^  tlie  eontj  eowt  vte  rested  wHh  power  end  entko- 
ri^  te  eeteee  tlie  emouit  of  itoek  wlueh  it  eobecribed,  upon  all 
propcrtj  end  eetete  tabjeet  to  the  peyment  of  ibe  State  roTeneo 
irithiii  the  eovn^.  Bet  it  was  not  Bude  obligatory  on  the  eaid 
eonrt  to  do  eo.  Yet  the  Cironit  Oovrt  a&d  Oonrt  of  Appeala  decided 
that  H  vat  their  dn^  to  take  proper  meatnrea  for  raising  the  money, 
and  that  a  nandaaras  rsqeirihg  a  lety  of  the  tax  was  the  appro- 
priate and  only  remedy.  If  in  sodi  a  ease  it  was  the  only  remedy, 
certainly  io  this  ease,  where,  the  dty  eonncil  are  not  simply  rested 
with  the  power,  bet  it  is  their  doty  to  lery  and  eolleot  the  tax,  man* 
damns  most  be  the  only  remedy.  It  may  be  here  remarked,  that 
Jostiee  Hise,  in  his  dissenting  opraion  in  the  case  before  referred  to, 
(wherein  many  if  not  all  the  defendants'  objoetions  to  the  snbscrip- 
tion,  bonds  and  tax  are  snggested,)  remarks:  **If  the  bonds  be 
ralid,  and  if  the  snbsoription  of  91^0,000  of  stock  be  ralid,  then 
the  bond  holders  woold  hare  a  lien  npon  all  the  taxable  property 
in  Mason  eonnty  and  the  dtj  of  Maysrille,  belonging  to  the  inhabi* 
taats  now  or  hereafter,  to  seenre  the  payment  of  the  principal  and 
interest  They  eonid  eoeree  the  payment  by  snit^  and  Uins  compel, 
by  an  appropriate  legal  proceeding,  the  oonnty  oonrt  to  lery  and 
oolleet  the  requisite  tax  npon  all  the  real  and  personal  property  of 
the  eonn^  to  meet  their  demands.**  This,  with  his  sobaeqnent 
remarks  in  the  same  connection,  shows  oonolnsirely  that  it  wis  his 
opinion  the  lery  and  oolleotion  of  the  tax  conld  be  enforced  by 
mandamus.  He  goes  so  far  as  to  say,  **  If  reqmred,  the  whole  of 
the  hard  earnings  of  the  inhabitants  most  be  swallowed  np,  and 
eren  their  estates  redveed,  if  neoessary,  to  pay  the  eonn^  (or  dty) 
creditors.**  18th  B.  Monroe,  78. 

The  proeeeding  in  this  State  nerer  has  ran  in  the  name  of  the 
oommonwealtL  Bit  the  applicadon  has  been  in  the  name  of  the 
party  interested,  and  no  defendant  was  neosesary  bnt  the  body  or 
pereen  npon  whom  the  wnt  was  to  act.  These  prindples  were  estab- 
lished by  a^jndications  before  the  code  of  practice,  and  by  it  th^ 
became  statntory  proridons.    Page  147,  chap.  18. 

It  is  detained  on  motion,  after  petition  filed,  and  meet  be  prose 
ovted  as  a  snmmaiy  proceeding.    It  is  characterised  as  an  order 
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firooi  ft  coarl  of  competent  and  original  jarisjietioo,  oounanding 

•B  ezccatito  or  ministerial  officer  to  perform  an  ael  or  «mit  to  do 

ottCi  the  performance  or  emisaion  of  which  is  t i^oined  hj  Uwi  and 

is  granted  on  the  motion  of  the  party  aggrieredi  or  of  the  common* 

voaltb  when  the  pohlic  interest  2a  affected.    IVho  are  the  parties 

nggriered  here  T    The  holders  of  these  bonds.    The  bonds  are,  bj 

the  charter,  negotiable  and  transfcrable^and  tliey  are  aetnally  made 

pnjablo  to  the  companj,  assignee  or  bearer.    The  endorsement  of 

them  is  more  properly  a  guarantee  of  thmr  pa/mcnt  than  an  assign* 

ment    It  is  not  tcdinical]/  the  latter,  bat  it  shows  that  they  hare 

been  negotiated  by  the  company*  and  expressly  says  *'  for  ralne 

reeeiTed.'*    And  plaintiffs  are  now  the  holders  or  *' bearers,'*  and 

IIm.  right  to  the  bends  and  all  rights  incident  to  such  ownership 

are  'vested  m  them*    The  remedy  can  be  applied  for  by  them  with* 

ool  making  the  railroad  company  a  party.    The  legal  fiction  of  the 

railroad  company  may  yet  exist.    The  proof  does  not  show  thai 

there  has  been  any  formal  proceeding  for  tho  forfeiture  of  its  char* 

ter.    Bot  it  has  had  no  oflicers  for  several  years,  and  is  completely 

disorganised.   There  is  nothing  of  svUstanco  to  represent  It.    IVere 

the  railroad  company  still  organised  and  acting,  harbg  a  president 

and  directors,  it  woold  hardly  be  necessary  to  hare  it  a  party,  since  ' 

the  bonds  are  made  payable  to  bearer,  and  hate  been  negotiated  by 

the  company,  and  are  now  held  by  others.    Bat  in  the  anomalons 

condition  of  the  railroad  oorporation,  being  as  it  is,  simply  a  legal 

fiction,  and  the  conri  being  of  opinion  that  there  is  no  set-off  or 

defence  pleaded  by  defendants,  which  can  be  aTailable  against 

plaintiffs,  it  is  considered  that  substantial  justice  can  be  done  with* 

out  requiring  the  technicality  of  bringing  a  lifeless  corporation 

before  the  court.    Neither  can  it  be  said  that  as  the  railroad  com* 

piMiy  never  formally  assigned  these  bonds,  and  is  now  defunct,  there 

is  now  DO  rights  in  or  remedy  on  them.    They  were  acquired  by 

the  plaintifis  before  the  failure  of  the  company,  and  even  if  it  should 

be  BOW  considered  dead,  still  the  plaintiffs  could  not  he  debarred 

from  tlwir  rights  prerionsly  acquired,  by  reason  of  the  pl^ysicsl 

impossibility  of  bringing  a  disorganised  corporation  before  tho 


Therefore,  the  motion  and  demurrer  of  defendants,  founded  npcB 
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the  failure  of  plainiiib  to  Bftko  ibe  railroad  company  a  ptrtj,  are 
orerraled. 

The  court  hae  had  more  difficalty  as  to  the  motion  for  a  nde  to 
require  plaintiffs  to  bring  all  the  bondholders  before  the  court.  Bat 
it  is  coneei?pd  that  a  substantial  right  should  not  be  denied  because 
of  the  failure  to  perform  something  impracticable.  The  holders  of 
the  different  bonds,  makii|g  the  aggregate  of  91^0,^0,  are,  it 
appears,  scattered  all  over  this  coontry,  and  some  of  them  reside  in 
Europe*  It  would  be  impossible  for  the  plaintiffs  in  anj  rcssonaUe 
time  to  learn  their  names  and  bring  them  all  before  the  court,  and 
plaintiffs  should  not  be  denied  their  rights  on  that  acconnt.  The 
court  has  been  doubtful  whether  the  ordor  should  be  for  the  krj  of 
a  tax  sufficient  onljr  to  pay  the  interest  on  the  bonds  ($11,000)  owned 
by  plaintiffs,  or  to  pay  the  interest  on  the  whole  $150,000.  It  is 
beiiered  that  if  a  tax  should  be  leried  to  pay  the  interest  on  only 
$11,000,  the  plaintiffs  would  hare  no  peculiar  interest  in  its  pro- 
ceeds, although  the  lery  should  be  required  and  made  on  their  appli- 
cation. Because  such  tax  would  ''be  set  spart,  pledged  and  ezcln- 
8i?ely  appropriated  "  to  the  payment  of  the  interest  on  all  the 
bonds.  They  are  all  outstanding  and  unpaid,  and  eaoh  holder 
would  have  an  interest  in  the  tax.  Inasmuch,  therefore,  as  plain* 
tiffs'  right  to  relief  is  in?olred  with  the  righu  of  others,  it  would 
b(i  preferable  to  hare  such  others  joined  with  them.  •  But  as  we 
have  seen  that  is  impracticable,  the  provision  of  the  Code  of  Pn^ 
tice,  section  87,  applies.  The  matter  beiilg  one  of  common  or  genersl 
interest  of  many  persons,  and  the  parties  numerous,  and  it  being 
impracticable  to  bring  them  all  before  the  court  within  a  reuco- 
able  time,  necessarily  the  suit  or  motion  of  plaintiffs,  if  not  nosii* 
Daily  brought  for  the  benefit  of  all,  mnst  operate  to  the  benefit 
of  all. 

Plaintiffs  can  obtain  no  relief  without  its  being  so  txtensiTe  ss  to 
eerer  all ;  and  the  fact  that  it  is  so,  and  that  all  cannot  be  brought 
before  the  oourt  in  a  reasonable  time,  or  do  not  come  forward,  can- 
not debar  plaintiffs  of  their  rights.  This  prpceeding  is  not  like  a 
suit  for  money  (wherein  the  judgment  would  be  for  the  payment  of 
the  money  to  the  parties  entitled  to  it,  thus  rendering  it  necesssiy 
that  they  should  be  parties,)  but  it  is  an  application  for  aa  order  to 
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comaftiid  the  comnefl  to  perform  a  logal  diitj.  It  era  be  mode  oa 
the  application  of  any  party  agj^riered,  whether  he  ovne  o«e 
bond  or  the  entire  one  httndred  and  ftrtj.  Whether  the  holden  of 
tltese  bomltf  are,  in  legal  parlanee,  awignect  or  not,  if  the/  are  the 
ovnert  of  the  honda  (as  thej  are)  thej  have  a  right  to  reeeifo  their 
intercat  reguUrlj;  and,  being  aggriered,  they  hare  a  right  to 
applj  to  the  proper  eonrt,  without  joining  the  railroad  eompany  or 
other  bondUol«lcra  with  them,  for  a  writ  of  mandanos  commanding 
the  eouncil  to  perform  the  det/  enjoined  npon  them  by  law  in 
veapect  to  Uie^  bonde— that  is,  to  levy  and  eolleet  a  tax  each  year^ 
to  pay  the  interest  on  the  whole  of  them.  Wherefore  the  motion 
lor  a  rule  to  re<|iiire  all  the  bondholders  to  be  brongbt  before  the 
•oart  is  oTerrnkd. 

The  remedy  id,  iheny  mored  for  by  proper  parties.  It  is  the  pro- 
per remedy  to  enforee  the  lery.  Is  the  exercise  of  the  power  of 
the  court  reqoiredt 

It  appears  from  the  original  answer  that  a  majority  of  the  eooft- 
eil  of  Ia4t  year,  who  refosed  to  levy  und  oollect  this  tax,  were  ele(K 
ted  for  that  purpose.  They  actually  refused  to  levy  and  eolleet 
it;  beeauie  their  passing  the  order  for  a  lery,  and  afterwards 
rescinding  it  and  refusing  to  execute  it,  was  efiuivalcLt  to  an  original 
rafuatl.  The  levy  conferred  no  rested  right,  and  without  collection 
was  entirely  inefficadoni.  The  interest  for  July,  1857,  ud  Jann- 
ary,  1853,  is  unpaid,  and  no  prorision  has  been  made  for  its  pay* 
Biept.  The  f«ct  alleged  in  the  answers,  that  it  has  been  customary 
lor  the  council  heretofore  to  lery  and  collect  the  tax  a  year  in  ad* 
Tance  of  the  e»ming  due  of  the  interest,  (thus  levying  in  1856  to 
pay  the  interest  of  1857)  cannot  have  any  influence  to  prevent  a 
mandamus  now ;  because,  if  this  was  the  ciutom,  it  seems  a  sufli- 
ciency  was  not  levied,  or,  if  levied,  not  collected,  and  the  interest 
vas  not  paid.  The  interest  is  still  in  arrears,  and  the  authoritise 
nre  in  default,  (whatever  may  have  been  their  custom  or  the  real 
proprieties  of  the  rule  heretofore  adopted  by  them)  and  it  can  be 
corrected  in  no  other  eflTecttre  way  but  by  a  mandamus  to  e9!Uet  as 
veil  as  Uwjf  U*  trnx.  It  wOl  not  do  fur  the  defendants  to  ssy  there 
las  been  no  r  fasal  to  levy.  They  have  refused,  or,  at  least,  bate 
failed  \»  lery.  They  have  not  collected  the  mon^  or  paid  the 
4) 
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mtereit    And  the  objoo(  of  thk  procecdiiig  it  to  foqoiro  Vmm  to 
doit. 

The  majority  of  the  oomeil  of  1857  had  llrii  mottoB  for  a  man- 
daEAQA  oontinoed,  and  it  passed  over*  newiiarily,  to  the  prMe&t 
April  t^m  of  the  eoart.  In  the  meanttflke^  bj  a  re^lar  election 
nnder  the  charter  of  tho  citji  the  merabef*  of  the  oonneil  ha?e 
changed,  and  tho  present  membert  of  tho  oonnctl  oontond  th»t  no 
nandamoi  should  issue,  beoaose  thej  aro  not  yet  in  actual  default. 
But  thej  acknowledge  that  tbej  were  eleotod  to  dispute  tho  validity 
of  the  debt,  and  to  refuse  to  Urj  the  tax,  in  order  to  test  the  qoes- 
tion.  Tbcj  adopt  the  answer  of  their  predeoeesors  of  1867.  They 
oppose  the  constitutionality  of  tlie  sobscrqition  and  tax,  and  aro 
determined  not  to  levy  or  oollect  it.  They  do  not  array  theraseWee 
against  the  authorities  of  the  country^  and  say  they  will  not  levy 
and  collect  the  tax  if  required ;  but  they  certamly  have  manifested, 
an  intention  not  to  do  it  until  they  shall  be  required.  Thb  proceed- 
'  log  is  intended  to  operate  upon  the  oounciL  The  writ  would  be 
directed  to  the  council.  The  eouncil  is  a  perpetual  body,  though 
its  members  may  change;  and  that  body  being  tho  anthority 
required  by  law  to  make  this  lory,  has  been  in  default  at  to  the  per- 
formanoe  of  this  duty  since  a  proper  period  for  a  levy  in  1867. 
The  change  in  the  membership  does  not  alter  tLe  fact  that  the  coun- 
cil has  not  yet  performed  that  duty.  The  proceeding  did  not  abate 
by  the  change  of  some  of  the  members  of  the  oonneil.  In  tho  pre- 
sent stage  of  the  proceeding  it  was  against  them  as  members  of  the 
council,  (that  is  against  the  council)  not  as  indiTiduals,  and  the 
bhange  of  membership  may  have  rendered  it  necessary,  as  was  done, 
to  renew  the  notice  or  serve  it  upon  the  new  momben ;  bat  it  would 
not  abate  the  proceeding. 

Were  the  positions  contended  for  by  defendants  in  that  partieular 
correct,  how  easy  would  it  be  to  baffle  foroier  tho  creditors  and  pre- 
Tent  the  enforcement  of  this  duty.  The  dreuit  court  meets  in  eoa- 
mon  law  session  but  three  times  a  year.  If  the  prooeodtng  ahonld 
be  commenced  at  the  apring  term,  the  plea  could  be  sot  up  whieh  it 
now  relied  upon  that  there  is  yet  no  assessment  for  Uie  present  year. 
At  the  summer  term  a  contbuanoe  coold  bo  obtained  on  some  sufll* 
oent  showing,  and  the  motion  would  pass  orer  to  tho  October  term* 
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The  order  woold  then  be  made  for  a  lefj,  (with  hot  little  time  for 
mllcetion)  and  before  nnotbcr  term  of  the  court,  at  which  it  couhl 
be  mseertained  whether  the  order  wat  complied  with,  new  member* 
of  the  cooneil  wotdd  hare  come  in  at  the  regular  Janaarj  elcction« 
and  the/  eonld  set  «p  the  plea  that  thej  ahould  not  bo  held  reapon- 
aible  for  the  acts  of  their  prcdecesaon.  The  old  mcmbert  of  the 
eoancil  eonld  sa  j  thej  were  out  of  office,  and  had  no  power  to  make 
die  lefj,  and  thva  the  matter  would  go  on  in  one  continual  round 
from  jear  to  /ear,  and  plaintils  woald  be  fore? er  denied  their  rightfi. 
Such  cannot  bo  the  law  or  a  correct  practice.  If  the  order  should 
be  made  at  the  Jnlj  term,  it  eonld  not  probabi/  be  enforced  until 
the  October  term,  and  terj  soon  after  the  proceedings  could  be 
matured  for  enforcing  it,  the  members  would  be  out  of  office,  and 
thus  the  remedial  measores  would  be  exhausted  before  being  made 
effectual.  It  aeems  to  the  court,  therefore,  that  the  correct  practice 
ia  to  regard  the  dut j  as  one  to  be  performed  bj  the  council  ss  a 
bodj — the  bodj  is  the  same  from  jear  to  year,  though  the  member- 
ship maj  change.  To  bring  the  bodj  before  the  court  it  is  ncces- 
ear/  to  hare  the  proccas  served  on  the  members.  But  the  default 
of  the  council,  in  the  performance  of  a  datj  in  1867,  is  still  a  default 
of  the  council  in  lS5d ;  and  although  the  court  could  not  and  would 
not  attach  or  punish  members  of  the  council  of  1858  for  the  default 
of  different  members  in  1857,  yet  the  change  of  membership  would 
not  alter  the  fact  that  the  legal  body  or  assembly  or  office  was  in 
default,  nor  affect  the  powers  of  the  court  to  require  the  duty  to  be 
performed ;  and  npon  the  failure  of  the  body,  afier  such  requisition 
of  the  court,  it  would  be  competent  for  the  court  to  use  such  measures 
against  the  individuals  composing  the  body,  to  enforce  the  requisi- 
tion, as  the  law  provides. 

The  court  cannot  sustain  the  motion  of  the  present  defendants  to 
discontinue  the  motion  as  to  Taylor,  Stanton  and  Shacklcford. 
Although  they,  with  Mr.  Frank,  voted  for  the  levy  of  the  tax,  yet 
they  as  members  of  the  council  wero  proper  and  necessary  parties 
at  the  time  this  proceedbg  was  instituted.  It  being  a  proceeding 
against  the  council,  the  members  should  be  served  with  the  notice, 
and  the  fact  that  they  were  willing  to  levy  the  tax  without  a  rcqui- 
^tioo  of  the  court,  did  not  render  it  improper  to  make  them  as 
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»tnb«rt  of  Uie  Board  of  CooDetlmeBy  parties.  Tkoir  wiUingiiMi 
to  Utj  wovld  rtlievo  them  from  the  effect  of  an/  eoerdfo  neaswif  * 
of  tho  court  to  enforce  the  reqaisition.  The  notkm  of  defeodaits 
*  ii  haaed  npon  the  miatakea  idea  that  this  proceeding  to  obuia  a 
raqniaitioB  from  the  court  on  the  oonaeil  to  Icfj,  is  equTakat  to  a 
proceeding  against  indindoal  members  of  the  council  to  eaforee  the 
order  in  case  of  the  refusal  of  any  of  them  to  complj  -with  it.  The 
fiiat  runs  against  the  covncil,  and  all  its  members  shonld  be  pattiei; 
the  second  wonld  be  only  sgainst  tho  members  vho  declined  or 
fofosed  to  obe J  the  order  of  tho  court.  Thej  veto  therefore  proper 
and  neceeaar/  particf » and  their  answer  was  proper.  Their  positioB 
as  parties  and  their  answer  as  snch  arc  neoeesaij  to  puierve  a 
oorrect  historj  of  the  case  And  while  no  romedj  is  now  sought  or 
woold  be  proper  against  them,  it  would  be  jnst  as  erroneoos  to  eater 
OB  order  of  discontinnance,  and  strike  ont  thdr  answer,  as  it  wodd 
ho  to  enter  a  discontinuance,  and  strike  ont  tho  answer  of  an  indi- 
Tidual  party  to  a  suit  who  had  died.  For  they  are  thStSttr  merCvM 
as  conncilmen ;  and  it  was  only  in  that  capacity  they  were  wf^ 
defendants. 

Wherefore  the  motion,  not  of  themselres  or  of  platntiffs,  but  of 
other  defendants  to  disconttnae  as  to  them  and  to  strike  (heir 
answer  from  the  record,  is  otermled. 

For  reasons  apparent  in  the  foregoing  portions  of  this  opmion, 
the  court  oterrules  the  motion  to  dismiss  or  file  away  the  original 
petition.  It  is  still  pending,  thoQgh  from  the  change  of  councilnen 
n  change  of  names  may  hare  been  proper  for  the  purpose  of  das 
notice  to  that  body  as  a  board. 

For  the  same  reasons,  the  motion  to  reject  tho  amended  petition 
is  oremi1e<l«    The  original  motion  was  not  dead,  and  it  was  not 
necessary  for  plaintiffs  to  commenoo  d€  neee.    The  domuTor  to  the 
original  and  amended  petition  is  oTcrruIcd. 
^  It  is  not  practicable  or  necessary  to  bring  all  tho  tax  payers  of 

tho  dty  of  Maysrille  before  the  court,  and  the  motion  of  defendant 
Campbell  to  require  it  to  be  done  is  OTorruIed.  No  relief  againOt 
them  is  asked,  and  althoogh  they  may  be  consequentially  affect^  by 
tho  prooeeding,  yet  they  are  no  more  necessary  portico  than  i^  any 
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nit  hj  or  ftg^iaft  the  dtj'  hj  wluak  ■oacy  ai^  b«  Woaglii  ut» 
«r  Ukto  ottl  of  the  tmnrj. 

From  tlie  reuoM  giroa  by  the  eoort  is  tUt  •pbu«B»  it  iriQ  h% 
pereetved  tbst  tome  cf  tht  objcetiou  of  defendaafei  art  ovtmlH  m 
a  matter  of  Uv,  tad  oomo  of  tlicm  npoa  tht  proof.  Tlds  win 
ezpUia  tlio  ralinp  of  tlio  eoort  on  the  demvren  of  pluntiffi  to  the 
Muwere.  Their  demurer  to  the  H'tth^^di,  6th,  8di^  10th,  lSth,15th 
and  IGih  peregraphe  of  defeadaate'  origiaal  aaawer  ia  saataiaed, 
aad  to  the  7th,  9th  aad  18th  ia  oremiled.  Their  demarrer  to  the 
let  paragraph  of  the  aasver  to  the  aaieaded  petitaoo  ia  aaataiaed— 
the  2d  paragraph  iaa  demarrer.  The  8d  paragraph  or  diriaioa  eoa- 
taiaa  a  rarietj  of  matter,  aoam  of  which  ia  demarraUe,  aad  aotae 
not.  tAa  it  eoataiaa  aome  good  matter  a  geeeral  demarrer  ia  0Ter> 
ruled.  The  demarrer  doea  aot  go  iato  aad'  Bpedf/  the  aubdirisioaa 
of  it,  aor  are  thej  marked  ao  aa  to  be  idenUfied.  Bat  they  rely 
maialy  oa  the  aame  groaad  aa  the  origiaal  aaawer,  aad  the  ruliogi 
of  the  eoart  oa  the  demarrera  thereto  aad  the  priaciplea  oeatabed 
ia  thia  optaioa  aalfieteatlj  iadicate  the  riewa  of  the  eoart  on  the 
poiata  raited  ia  the  aaawer  to  the  aaieaded  petitioo,  whieh  for  the 
reaaoaa  before  girea  cannot  bo  more  particalarlj  applied  to  ita  aab* 
difiaiona. 

It  may  bo  incoavenieat  for  the  people  of  the  city  now  to  pay  thia 
tax.  They  may  riew  it  aa  a  hardship.  It  may  be  eonaidered  bur- 
denaome.  Thia  may  eaeite  the  aympalhy  of  the  eoart  ia  behalf  of 
thoee  who  are  to  labor  aader  thb  harden.  Bat  the  qaeation  for  the 
eoart  to  try  aad  determiae  ia  aot  whether  it  waa  politic  to  contract 
thia  debt,  aot  whether  the  railroad  waa  properly  managed,  not 
whether  the  people  were  or  were  not  diaappointetl  ia  the  reaalt  of 
the  eaterpriae,  to  promote  which  the  debt  waa  contracted,  aor 
whether,  owing  to  the  depreciatioa  of  property  and  the  decreaae  of 
population,  baaiaeaa  and  proaperity,  it  will  work  hardly  on  the  peor 
pla  to  pay  it.  But  the  eoart  ia  called  apoa,  by  a  proper  legal 
applioatioB^  to  decide  whether  the  debt  ia  a  jaat,  legal  and  binding 
obligation  oa  the  city,  aad  to  ezerdae  auoh  power  aa  ii  proper, 
milder  the  law,  to  eaforoe  it. 

The  eourl  haa  eaamiaed,  with  great  care,  all  the  grooada  of 
defeaee^  aad  after  matare  deliberatioa,  ia  aatiafted  that  none  of  them 
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are  tTailable;  and  that  it  is  its  tolciDB  dntj,  under  tha  law,  to 

award  tba  writ  of  mandamaa  pra/ed  for  hj  platatifla.    The  conataai 

pa/mant  of  thia  tax  may  paia  tho  eity  and  dtiiens  throogh  a  long 

and  trying  ordoal ;  bat  it  is  one  through  which  the  leal  and  energy 

manifested  bj  then  in  the  beginning  of  the  railroad  undertaking 

will  bring  them  in  safety.    And  if  true  to  their  faith,  whidi  is 

their  highest  interest,  they  will  ultimately  emerge  from  its  gloom 

and  trouble,  sobered,  it  may  ba^  but  ennobled  and  benefited  by 

the  sacrifices  which  the  redemption  of  their  obligations  demanded. 

The  city  b  now  in  arrears  for  the  interest  due  July  1st,  1837, 

and  January  lal»  1858.    From  the  proof  it  appaara  that  the  f»ilers 

to  levy  the  tax  b  1857  necessarily  produced  a  dafideney  in  July, 

1857,  and  the  faOuro  to  pay  the  intereat  then  due,  and  aUI  tbat 

dne  January  lat,  1858. '  It  was  therefore  the  duty  of  the  CoaacO 

of  1857  to  levy  and  collect  in  that  year  what  waa  necessary  to  paj 

said  instalmeata.    The  Coundl  thua  far  have  failed  to  perform  tbat 

duty»    They  do  not  manifest  a  detarmination  to  resist  the  law;  oo 

the  (Contrary,  they  announce  their  intention  to  abide  by  the  Uv, 

bat  insist  that  tho  bonds  are  invalid  and  the  tax  illegal,  and  denrt 

the  judgment  of  the  court  thereon.    The  eourt  baa  given  ils  jad(^ 

ment,  and  must  now  proceed  to  enforce  it.    The  tax  will  have  to 

be  levied  and  collected  upon  the  real  and  personal  property  of  the 

city,  as  auuied  for  Uxmtwn  /or  SUU  purp9$i$;  becaass  ihat  it 

expressly  required  by  the  amended  charter  of  1861,  sectioa  2d, 

and  also  the  act  of  amendment  and  consolidation  of  1854,  sec  6th. 

The  levy  and  collection  must  be  on  the  assessment  for  18i^7. 

The  proceeding  is  to  obtain  the  taxes  which  ahould  have  beea  krieii 

and  collected  in  that  year.    The  property  aasessed  in  that  jetf 

must  bear  the  taxation  of  that  year.    It  would  operata  uajasti;  •>• 

unequally  to  throw  the  taxation  of  1857  upon  the  property  siac«<' 

in  1858.    It  may  be  that  the  taxation,  owing  to  deatha,  rcmoTiliy 

and  other  contingenciea,  cannot  in  some  insuncaa  ba  now  lo  ^1 

collected  aa  it  could  have  been  m  1857.    8t01  that  does  not  sittf 

the  legal  prineipU    The  objeet  of  thia  writ  is  to  obtain  the  p»- 

formance  of  a  duty  which  ahould  have  been  done  in  1857|  9tA  tkit 

duty  ia  to  levy  and  ooUeot  in  money  on  the  assassmant  of  186T,  fcr 

State  purpooes,  of  the  real  and  paraonal  proper^  of  As  c<7  ^ 

MaysviUe^  a  auffident  amount  of  tax  ta  pay . one  year*a  latirw^  o* 
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tbe  bondf  of  $150,000,  iMUcd  to  the  lUilroad  Comptaj  in  pftjnieDt 
of  iu  toVecriptioii  of  stock.  It  is  not  necessary,  thcreforcy  to  nwait 
the  assessment  of  1858.    The  order  can  be  made  now. 

Order. — Wherefore,  the  parties  having  been  fall/  heard,  and  the 
court  being  snffieientlj  advised,  it  is  adjudged  and  ordered  hj  the  coirt 
that  tho  Board  of  Conncilmen  of  the  city  of  Majsville,  composed 
of  Jonathan  R.  Paddock,  Thaddens  C.  Campbell,  George  \Y.  Onr, 
James  F.  Willett,  William  II.  McGranahan,  Simon  Nelson,  Alcxaa- 
dor  Maddoz,  Franklin  M*Ganahan,  and  William  W.  Lamar,  de- 
fendants to  this  motion,  and  dnlj  before  the  court  by  service  of  the 
notice  herein,  be  and  they  ara  hereby  commanded  and  required  Ut 
levy  and  collect,  upon  the  real  ind  personal  property  of  the  diy  of 
^laysHUe,  as  assessed  for  taxation  for  State  purposes  in  the  year 
1857,  an  amount  in  money  sufficient,  after  making  a  reaipnable 
allovance  for  delinquencies,  and  the  anowflnce  directed  by  law  as 
compensation  for  the  collecting  officer,  to  pay  one  year's  interest  on 
the  bonds  amounting  to  $150,000,  issued  by  the  said  city  of  Mayt- 
ville  to  the  M&ysvilleand  Lexington  Railroad  Company,  in  payment 
of  its  subscription  of  stock  of  that  amount  to  said  company,  includ- 
ing those  of  said  bonds  amounting  to  $6,000,  held  by  plaintiff, 
Wm.  A.  Graham,  end  those  of  said  bonds  amounting  to  $5,000, 
held  by  plaintifl^  Elisa  11.  Knox ;  that  is  to  say,  to  pay  the  instaU 
snent  of  interest  due  on  all  of  said  bonfls  on  the  first  day  of  Jnly, 
1857,  and  on  the  first  day  of  January,  1858.  The  said  levy  and 
eoUection  shall  be  made  in  pursuance  of  and  according  to  the  charter 
of  the  Maysville  and  Lexington  lUilroad  Company,  and  the  amend- 
nents  thereto.  And  the  said  taxes  shall  be  collected  in  money, 
•nd  set  apart,  pledged  and  exclusively  appropriated  to  the  purpose 
hereinbefore  directed,  and  for  no  other  purpose  whatever.  The 
•aid  defendants  will  apply  said  taxes  so  collected  in  money,  to  the 
payment  of  the  said  instalments  of  interest  duo  on  said  bonds,  ss 
•nd  in  the  manner  directed  by  the  said  cbsrter  and  the  amend- 
nents  thereto,  including  the  said  instalments  of  interest  due  to 
plairtiffii. 

This  order  is  made  returnable  on  Fridsy,  the  2Uth  day  of  the 
present  term,  at  which  time  the  defendants  will  certify  to  the  court 
how  they  have  obeyed  this  command ;  and  the  derk  if  directed  to 
Mf  tify  this  order  to  nid  Board  of  CoonoiL 
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L  ▲•Mtwipc«f«Mn1bilk«  United  8itlM«owtiaiMtariMlhwtfMbcA«M«'« 
tMiiiiBtt  !•  wa«  dfCTM  OT  Md«r  is  aiMcMti  bfBct  vibfrt  A,  m  ikm  17tt  ^ 
•r  fltptoabcr,  186^  mU  •  etrtala  paitst  wUte  •  nil  «m  pciA«f  ia  nkti«  !• 
ll.«B4MlktS8lk  cT  lltp«Mibtr,  lttSuim«MdM  VMlwm4;^«M;aMikt 
nl«  WM  M  MAtMipt    ]f«r  Obuh,  llMttr. 

1  TlMiatlM7«rtlMkw«r  •nlMipt  la  Um  UaHtd  StatMMvrtatiMtd  •■d4i»' 
PwObuii,  UulMr 


BiroKT)  riE  OaiBir,  MisiBE.— Tlut  boncnble  coort,  bj  itt 
order  dated  28d  day  of  Marob,  1863,  diroeted  tbo  tnbioriber,  «m 
■  of  tbo  maiten  of  tbo  court,  to  oontinvo  tbo  oxaaiiiiatioB  uf  tbi 
defendant  in  tlus  prooeodiag  on  interrogatoriet  to  be  propeonded 
and  answered  in  eucb  form  aa  bo  sbonld  direct,  and  be  berebj 
roporta,  tbat  tbo  said  defendant  attended  before  biai,  from  time 
to  time,  and  anawered  in  writing,  under  oatb,  tbo  iereral  intcrre- 
gateriea  tobim  propounded,  wbieb  said  interrogatorioa  and  auvcia 
are  retorned  te  tbis  eonrt  witb  tbie  report. 

The  •nbsoriber  would  aleo  report,  tbat  in  pursuance  of  tbe  order 
of  the  court,  ho  examined  William  H.  Bogers,  Amos  D.  Wjckeff 
and  John  Helm,  witneeses  produced  before  htm  at  tbo  iastance  of 
the  relator,  in  reference  te  the  contempt  charged  in  tbis  proceeds 
ing,  and  bo  berebj  returns  to  this  court,  witb  lus  leport,  the  exami- 
Bataon  of  tbo  said  witaeasoB. 

»  W%  |ir»na>  tto  wU— artdCTrfwpOTt  rf  aa  «bto  Jmifctaa  IfctUtt  twIaaHfi 
•rtk«MbjMi  matter  diMatMd  toUfouid.  AUboagk  aai  catid«d  m  tk«  laak  «f 
mJaHatl iftidM,M a yia»Ml«aal  aytafaa,  U  dtMrrta canlU ska^T— '"^ ^"'* 
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Ami  it  it  farther  ordered,  tkat  die  Mid  master  report  to  tko 
court  in  vriting,  whether  or  not  tho  Mid  defendaat  if  io  cootempt 
for  having  rioUted  nn  injnnction  tested  on  tho  28th  of  Sep^mher, 
18-S2,  snd  iihichy  directed  to  Horace  II.  Daj,  and  hb  agents,  ^e., 
coninian<l8  them  from  thenceforth  to  desist  and  refrain  from  making* 
luing,  or  vending  to  others  to  ho  nsed*  anj  mannfactores,  gooiU, 
nrticlcs  or  materials,  composed  of  india^nibher,  prepared  in  tl>«- 
taanncr  specified  in  the  patent  granted  to  Nathaniel  llajvard,  nj 
assigned  to  Charles  Ooodjcar,  or  in  the  manner  specified  in  tho, 
patent  re-issued  to  tho  said  Charles  Goodjesr,  and  from  infringing 
u|)on  and  violating  the  said  patent  in  anj  waj  whatsoever.  Tho 
injnnction  is  not  to  prevent  the  defendant  from  mannfacturing 
shirred  or  corrngatcd  goods,  and  such  other  articles  as  the  said 
defendant  is  authorised  to  make  nnder  certain  articles  of  agreement 
nado  and  entered  into  hetween  him  and  tho  complainant. 

It  appears  from  tho  evidence  that  the  writ  of  injunction  was 
served  on  Daj  and  Rogers  and  Wjckofi*  on  the  ssme  daj  it  was 
issned  or  the  daj  after,  and  that  orders  were  sent  to  the  factory  at 
New  Brunswick,  on  that  daj,  directed  to  Mr.  Rollo,  who  was  in 
charge  of  the  establishment,  to  desist  from  further  msnufacturing 
anj  articles  which  would  or  could  be  considered  a  violation  of  tho 
injunction,  and  Daj,  Rogers,  WjckofT  and  Helm,  tho  witnesses  ex- 
amined before  tho  Master,  all  unite  in  sajing  that  thej  believe  that 
the  instructions  were  observed  and  carried  out.  But  it  is  insisted 
on  the  part  of  tlie  relator,  that  Daj*s  conduct  before  and  after  the 
28 ih  of  September,  amounts  to  a  violation  of  tho  injunction,  and 
that  lio  onght  to  bo  adjudged  to  bo  in  contempt,  and  most  of  the 
evi<Ience  token  has  had  reference  to  this  point. 

It  appears  from  the  examinations  taken  before  me,  that  on  the 
17th  of  September,  1852,  Horace  H.  Daj  executed  to  Rogers  k 
WjckoflTan  absolute  bill  of  sale,  in  consideration  of  9225,000,  for 
nil  the  stock  of  goods,  fixtures  and  materials,  at  28  Courtland  street, 
Now  York,  and  tho  machinerj,  and  everj  thing  else,  except  water 
wheels,  in  the  factories  at  New  Brunswick,  at  Piscstawaj,  and  at 
Great  Barrington ;  all  india-rubber  goods  on  consignment,  and  a 
full  license  to  use  in  their  own  business,  all  the  patent,!  or  pa*ent 
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righU  belonging  to  Day,  and  took  in  payment  tbe  jiromiiaory  notes 
of  Rogera  and  WjckoflT  jointly,  twenty-eight  in  nnmber,  frooi  aixty 
daya  to  thirty*foar  montha,  aeenred  by  mortgagee  on  tbe  property 
iodndofl  in  the  bill  of  aal^,  eicept  the  property  at  Conrtland  atreet 
atore ;  that  the  aam  of  fifty  doUara  was  paid  by  Rogera  k  WyckoflT 
to  bind  the  bargain ;  that  Day  also  eieeated  leaaes  for  the  faetortf  f . 
kc^  at  New  Bninawick,  Piaeataway,  and  Great  Barrington,  and  2*'*> 
Gourtland  street,  with  eonditiona  that  he.  Day,  ahonld  hare  an 
ofiiee,  in  whieh  to  eondnct  any  other  than  an  indin-mbber  busiDf**, 
and  the  privilege  of  keeping  a  sign  at  the  door,  and  Ofer  the  rti- 
tranee  to  hia  offioe,  n  rent  is  reaerred  in  eaeh  of  the  lenaeai  and  the 
term  fixed  ia  aeren  montha  and  thirteen  days. 

Rogers  k  WyckoflT  were  the  elerks  of  Day,  and  had  property  to 
no  very  largo  amount;  no  inrentory  was  made  or  appraisemeat 
had.  Rogera  k  Wyckoff  took  possession  and  opened  a  new  set  of 
hooks,  and  bought  and  aold,  and  made  the  naoal  entriea  in  the  books 
of  the  firm  of  Rogers  k  WydcoflT,  and  matters  eontinned  in  this  way 
till  the  10th  of  Ootober,  little  more  than  a  month,  when  the  parties 
nnder  their  hands  and  seals,  rescinded  the  bill  of  sale,  leases,  mort- 
gages and  liecnses,  and  agreed  to  eancel  the  notea  and  mortgages, 
and  Rogers  k  Wyckoff  were  to  account  to  Day  for  the  amount  sold 
by  them  of  the  purchaaed  goods,  and  Day  agreed  to  allow  Rogers 
k  Wyckoff  for  all  cash  paid  by  them  on  the  purchase  of  gooda  then 
mixed  up  with  the  others  in  the  store,  and  to  assume  mnd  pay  their 
credit  obligfttiona  for  the  same. 

It  is  insisted  by  the  counsel  for  the  relntof,  that  thia  tale,  indnd- 
ing  some  rulcaniscd  rubber,  made  while  the  auit  waa  pending,  and 
with  a  full  knowledge  of  the  matter  in  dispute^  b  n  mlation  of  the 
injunction.  8eTS|ral  cases  are  cited  from  the  Engliah  chancery 
books  in  support  of  their  position,  and  it  may. bo  well  briefly  x*> 
examine  tbeae  caaea  to  ascertain  how  the  law  of  contempt  has  been 
aettlcd  in  England. 

The  first  caae  cited  is  from  14  Vesey,  Jr.  186,  (Is&orM  ts.  Tnura/. 
In  this  caae,  Lord  Elden,  the  Chancellor,  ruled,  that  as  the  party, 
by  hia  attendance  in  court,  was  apprised  of  what  the  deeaion  of  the 
court  would  be,  and  that  an  iignnction  would  be  ordered,  and  left 
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Uie  towri  at  the  moment  tbe  deciaioD  mm  pronounced,  and  did  an 
act  to  defett  euch  decwion,  the  c«iurt  would  hold  the  partj  to  the 
aame  eooMqnencee,  ae  if  the  order  had  heen  aetuallj  mad^ 

So,  a1«o,  in  the  case  of  Skip  ta.  Harwpod^  from  8  Atkina.  564, 
Lonl  Ilardwicke  committed  tlie  dcfemlant  to  the  Fleet,  for  eon- 
tempt,  on  the  ground  that  he  attended  in  court  the  whole  time  that 
the  argument  waa  going  on;  waa  present  when  the  opinion  waa 
delivered,  and  left  the  court  just  aa  the  decree  for  an  injunction 
waa  given,  and  removed  in  a  fraudulent  and  collusive  manner  a  paH 
of  the  partnerahip  eflecta,  which,  bj  the  decree,  he  waa  reatrained 
Crom  doing« 

Dut  these  caaee  are  diatinguishable  from  this  caae  in  several  par« 

« 

tieulara.  This  caae  waa  argued  in  March,  1852,  and  no  decision 
waa  made  till  the  2bth  of  September,  some  six  months  afterwards. 
The  merita  had  been  diacuaaed  bj  able  counsel  on  both  sidea,  «pon 
a  rerj  large  amount  of  evidence,  not  without  aome  doubt  aa  to  its 
weight.  No  intimation  had  fallen  from  the  court  aa  to  their 
opinion,  and  the  caae  waa  held  under  adviaement  till  the  28th  of 
September,  1852. 

Lord  Blden,  in  a  aubsequent  case  of  JamtM  rs.  DavM^  18  Vesej, 
52 19  revives  this  subject,  and  holds  this  language:  **a  partj  can* 
not  be  committed  for  the  breach  of  an  injunction,  that  express  spe- 
cies of  contempt,  unless  there  is  an  injunction.  There  is  no  in- 
stance, previous  to  the  case  of  (hbornt  vs.  Tenant,  that  the  court 
ventured  to  consider  the  act  of  contempt,  unless  the  part/  being 
present  in  court,  heard  the  order  for  an  injunction  made." 

That  if  the  part j  was  in  court  whilo  the  motion  for  an  iigunetion 
was  proceeding,  he  should  not  escape  tbe  process  bj  turning  his* 
back  before  tlie  court  pronounced  the  order  '*let  the  injunetioA 
go,"  for  this  would  be  considered  a  mere  eoutrivance. 

The  judges  appear  to  have  laid  down  no  general  principle  in  these 
eases ;  each  case  seems  to  regulate  itself,  and  depends  mneh  upott 
the  temper  and  peculiar  mind  of  the  judge. 

To  place  the  auitor  within  the  entire  control  of  the  eomrt,  is  not 
in  harmonjr  with  the  free  institutions  of  our  countrjr,  and  when 
the  matter  was  first  debated  before  the  master,  he  felt  confident 
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ihmi  tooM  legislatire  •nactment  woild  be  fomid,  which  wovld  define 
the  power  of  the  eoiirt»  defend  ite  digniij,  preierre  its  order,  ea- 
foroe  it!  deereee,  end  nt  the  •sme  time  protect  the  libertj  of  tbe 
ettiien.    Whet  it  the  legisletion  on  this  subject  T 

In  the  Ml  of  Congress  to  establiRh  the  jadicial  eoarta  of  the 
United  8utes«  epprored  SeptemUcr  24th,  17f^,  it  is  proTided  in . 
the  17ih  section,  that  all  the  courts  in  tho  United  Sutes  should 
hare  the  power  to  panlsh  by  fine  and  imprisonment,  at  the  discr6' 
tion  of  the  eoort,  all  contempts  of  authoritj  in  aaj  cause  or  hetr* 
ing  before  them,  and  then  hy  the  90th  rule  regulating  the  praetiee 
of  the  courts  of  eqnitj  of  the  United  States,  the  praetiee  of  the 
Circuit  Court,  unless  prorided  for  hj  rule,  shou](l  be  regulated  bj 
the  practice  of  the  High  Court  of  Chancery  in  England,  so  fir  ss 
the  same  could  be  reasonablj  applied.  The  courts  hare  therefore 
taken  the  English  eases  as  their  guide,  and  continued  to  do  so  until 
the  year  1831,  when  Congress  passed  an  act  entitled  an  aet  decla* 
ratory  of  the  law  concerning  contempts  of  court— see  U;  S.  Statotee 
at  Large,  by  Peters,  ToL  4,  page  487.  By  this  law  it  is  enacted,  that 
the  power  of  the  courts  of  the  United  States  to  issue  attachments 
and  inflict  summary  punishment  for  contempt  of  court,  sliall  not  be 
oonstrned  to  extend  to  any  cases  escept  the  misbehaTior  of  any 
person  in  the  presence  of  the  court,  or  so  near  as  to  obstruct  the 
administration  of  justice,  the  misbehanor  of  any  oflicer  in  his  ofii« 
cial  transactions,  and  the  disobedience  or  resistance  by  officer,  party, 
juror,  witness,  or  any  other  person,  to  any  lawful  writ,  procesei 
order,  rule,  decree,  or  command  of  the  court. 

As  this  is  an  important  act,  and  seems  to  settle  the  case  before 
the  ewrt,  some  pains  hare  been  taken  to  ascertain  its  origim. 

We  find  that  the  Hon.  James  U.  Peck,  Judge  of  the  District 
Court  of  the  United  States  for  the  Diatriot  of  Missouri,  wu 
impeached  by  the  House  of  Representatires,  under  the  following 
oireumstanoes ;  He  had  delirered  an  opinioni  and  giren  judgment 
in  accordance  therewithi  in  an  action  pending  in  his  oourt^  in  faroT 
of  the  United  Stetes  affecting  the  title  to  a  large  tract  of  landr 
The  losing  party  appealed  from  the  decision,  and  before  the  deter* 
mination  of  tlie  case,  Judf;e  Peck  published  in  one  of  the  public 
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newtptperfe,  bit  opinion*  Tlie  ooanwl  for  Ibo  tpplicmnt  pvblisbed 
an  ftrticle,  in  nnotber  newspsper,  parporting  to  ex  pose  ibe  errors  of 
doctrine  and  fact  alleged  to  cxitt  in  tbe  opijiion  of  tbe  jui]^  There 
is  nothing  olfensifo  in  the  langnage  or  manner  of  tbe  article.  A  few 
da/s  after  tbe  appearance  of  tbe  article,  tbe  jvdge  dtrecte«l  pro- 
ceedings to  be  instituted,  as  for  a  contempt ;  in  a  sumoiarjf  manner, 
an  attachment  was  issued  against  the  attomej,  and  he  was  brought 
before  tbe  judge,  but  declined  submitting  to  interrogatories,  as  he 
viahed  to  reeali  adtbing  that  be  bad  written.  He  waa,  .bjr  the 
order  of  tbe  judge,  committed  to  prison  for  twentj-funr  bour^  and 
suspended  from  practicing  as  an  attornej  in  that  court  fur  ei;;htcen 
months.  This  order  was  in  the  spirit  and  letter  of  tbe  Knglisb 
cases,  and  conaiderod  as  a  legitimate  exercise  of  tbe  power  rested 
in  tbe  court. 

But  tbe  attorney  protested,  and  the  case  uliim^tely  reacho«I 
Washington,  and  Judge  Vtck  was  impeached  by  the  House,  and 
tried  before  tbe  Senate,  and  escaped  coatiction  bj  a  single  tote. 
The  subject  of  contempt  waa  discussed  before  the  court  of  impeach- 
ment, bj  the  first  legsil  minds  of  tbe  conntrj— by  Wirt  and  Merc* 
diih,  by  Buchanan  and  Story,  and  Spencer  and  WickliflT*.  A  few 
days  after  this  decision,  a  member  of  the  House  of  Representatirea 
offered  a  resolution  that  tbi}  committee  on  tbe  judiciary  should  be 
directed  to  inquire  into  tb^  expediency  of  defining  by  statute  all 
ofiences  which  may  be  punishable  as  contempt  of  tbe  courts  of  the 
United  States,  and  also  to  limit  the  punishment  of  tbe  same ;  and 
Mr.  Buobanan,  the  chairman  of  that  committee,  reported  the  act  of 
tbe  2d  of  March,  1S31. 

The  action  of  Judge  Feck  was  considorisd,  by  thoM  who  roted  for 
bis  conriction,  as  a  great  disparagement  of  public  justice,  as  an 
abuse  of  judicial  authority,  and  as  a  sobrersion  of  the  liberties  of 
tbe  people  of  tbe  United  Sutes. 

Tbe  lew  passed  was  beyoml  doubt  intendofl  nf  a  ^V'^p  for  the 
courts,  and  to  forbid  in  future  all  construetire  oontcmptii ;  and  that 
tbe  courts  should  make  uae  of  the  writ  of  attachment  for  the  proteo* 
tioB  of  tbemselYes,  and  not  for  tbe  benefit  of  the  party  coi.-ipliiining. 
By  tbia  aot^'  to  emiaiituto  a  contempt^  there  must  bs  a  decree  or 
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order  Id  txisUnee,  tnd  a  diaoMienoe  or  remUnoo  to  aach  deorct 
or  order.  Applj  thia  reMoniag  to  the  ido  of  the  17Ui  of  Septm- 
Wr,  1852.  How  ran  ihU  sole  bo  said  to  bo  a  diiobediooee  of  » 
dooroo  not  oaterod  «p  till  tbo  28lh  of  Septomberi  aooM  tea  diji 
aftonrardt. 

Beoidei,  Day,  and  Rogers,  and  Wjolcoff  all  nnite  n  sweariflg  thtt 
tbej  bad  no  intention  to  defeat  the  decree  of  the  eoart,  for  tbojone 
and  all  mj  they  tbongbt  Daj  would  be  the  aoooeeafnl  party. 

We  find  in  the  oaeo  of  the  United  SUUti  tb.  IMge,  2  Gillii 
0.  0«  Reportf,  the  law  on  thia  point  thai  ezpreeeed:  *'Iftbe  ptity 
againet  whom  an  attaehraent  baa  iasned  for  a  oontempt,  by  hii  tfli* 
darit  and  answers  to  interrogatories  discharge  himself  of  the  cos- 
tempt,  no  further  proceedings  ran  be  had  against  him  in  thotttadi- 
ment ;  bnt  if  porjnrj  appear,  he  will  be  reoogniied  to  answer,**  Jw. 

Bat  is  there  an/thing  in  this  extraordinary  sale,  and  in  wkst  took 
place  between  its  execution  and  reaeission,  which  can  be  considered 
a  dieobedienoe  to  the  injunction  ? 

There  can  be  no  dotfbt,  that  a  part  of  the  goods  sold  by  Dty  to 
Bogers  and  WyckoflT,  consisted  of  Tulraniied  rubber,  manafactsrod 
prior  to  the  17  th  of  September,  and  an  infringement  of  Ooodyeir*i 
patent ;  and,  also,  that  a  part  of  these  goods  were  sold  by  Bofot 
and  Wyckofi^  before  the  decision* 

Did  the  testimony  fix  with  certainty,  that  the  vending  of  tks 
vnlcaniied  rubber  goods  after  the  serriee  of  the  injunction  wu 
made,  under  the  direction  of  Mr.  Day,  I  should  bo  inclined  to  ro* 
pert  him  in  contempt^  for  I  hold  the  law  to  be,  thai  as  soon  ss  Um 
decree  was  entered,  confirming  the  right  of  Mr.  Goodyear,  all  goods 
manufactured  in  infringement  of  that  right,  were  contraband,  tsd 
any  sale  or  intermeddling  with  themi  would  bo  a  nsing  in  disobodi* 
once  of  the  injunction. 

Bnt  the  testimony  does  not  show  that  after  the  S8th  of  Septeit- 
ber,  185*2,  Mr.  Day  manufaoturOd  or  sold  any  prohibited  artioie, 
and  his  liability^  if  any,  must  rest  upon  his  conaent  and  knowledgs 
of  what  Rogers  k  Wyokoff  did. 

The  law  upon  this  point  appears  to  be,  that  one  nay  bo  guilty  of 
a  breach  of  an  injunction,  by  aiding  and.  abetting  Uiceo  who  en 
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Did  Rogm  ft  Wjckoi;  after  tk«  2M  eT  ScpCmWr,  1852,  do 
an  J  act  iMSOMMtcsl  wkk  tk«  nj«MtMM  ?  if  tWx  did,  k  Mrt  1mt« 
been  Vj  Tcadiag  tk«  prohibited  articlea.  Now,  m  Iho  laogvago  of 
one  of  Iho  caMS  cited,  HsjeMmu  to.  Pmrkkmni^  t  Grcca'o  Chan- 
cery Reporta,  4Sly  **  the  partj  aOcgias  acoatfpft  oCeoori  hj  hrcock 
of  an  lojooetioo,  BMst  aake  it  o«t  dcarlj  to  the  aatirfactioa  of  tho 
court.*'  The  defcadaat  haa  denied  the  conteaipi  mdcr  oath.  Does 
tho  teatiBOoj  of  Rogm  k  Wjd^off,  and  Hehn  proro  it?  Hdai  in 
hia  anairer,  oaja,  that  after  tho  28th  ofSepteBhcr  ho  nnxed  rnhbcr 
eoBpoond  for  heating,  for  tho  pnrpoeo  of  Baking  ahined  doth,  and 
nothing  elao,  and  there  were  ohoea  made  «p  onl  of  tho  ooniponnd, 
which  vaa  prepared,  or  parttallj  prepared  before  the.  dcdaion ; 
nothing  hnt  shoea.  William  H.  Rogera  eotimated  the  laleo  al  2S 
Courtlaad  street,  between  tho  17th  of  Septeoiber  and  tho  19th  of 
October,  at  froon  $15,000  to  $20,000,  and  to  tho  <|neition,  of  thai 
SOD,  aboot  how  maeh  was  ralcanited  iodia^nbber  goods  7  ho  an* 
swers  Uiat  if  tho  webbing  or  shirred  doth  bo  considered  mleaniied, 
then  two-thirds  of  tho  sales  were  fekanised,  and  ho  does  not  recdleet 
that  during  that  period,  Daj  nade  himself  responsible  for  any^ebl 
contracted  bj  Rogers  k  Wjekofil  lie  farther  sajs  that  Rogers  k 
Wjrckoff  continned  after  tho  decision,  to  sell  Tulcaniied  robber* 
goods,  iadnding  orer-shoes,  hot  that  Day  did  not  bdnoo  him  or 
"Wyekoff  to  sell  talcanised  rubber  goods  to  any  person ;  the  persons 
having  goods  on  consignment  made  returns  of  their  sales  to  Rogers 
k  WyckoS^  but  Mr.  Day  did  not  receiro  any  moneys  from  them ; 
that  there  was  not  ever  at  any  time  any  understanding  that  Day 
should  hare  any  interest  in  the  business  or  property  after  tho  sdo 
of  the  17th  of  September,  or  tbst  Rogers  k  Wyckoff  should  act  as 
agents  for  Day,  or  that  tho  business  should  be  eonductod  for  Day's 
benefit. 

Amos  D.  Wyckoff,  who  was  the  principol  book«keeper,  and  was  con« 
stantly  at  the  store,  28  Courtland  street,  sajs  that  Rogers  k  Vfytikoit 
did  sell  Tulcanised  rubber  goodi,  which  had  been  toanufactured 
by  Day  before  tho  17th  of  September,  nnd  mdnded  in  tho  snlO|  bul 
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Um  qtttnttty  b«  oaonol  UUf  uid  llwl  what  remained  verc  r^ 
iraoaferred  to  Daj,  and  remain  in  tXie  store,  No.  S8  Cortland  street 
The  toatimony  of  thia  witneia  doea  not  abow  any  partieipatioa  of 
Day  in  the  aaleei  or  that  he  aided  therein.  ' 

It  was  insisted  hj  the  eoansel  of  relator,  that  the  sale  of  tbe 
17th  of  September  was  frandnlent  and  raid,  but  however  oDafoal 
tbe  terme  of  payment  may  be,  and  howerer  insuffieicnt  the  as* 
•urity,  still  it  is  not  iMreeived  that  these  are  vnmistakeable  nsrkl 
of  fraud.  The  sale  was  good  between  the  parties,  and  passed  tbe 
title  from  Day  to  Rogers  and  Wyckoff,  and  howerer  Toid  as  agaioit 
Goodyear,  if  it  had  not  been  reecinded,  it  ia  Talid  betweca  the 
parties. 

It  oannot  be  ooneealed  that  the  aale  of  the  17th  of  September, 
and  ita  reseission,  are  marked  with  some  extraordinary  features, 
bat  they  do  not,  in  my  opinion,  make  the  aetsof  Rogers  ft  Wyokof 
those  of  Day,  and  bring  him  within  the  serere  eonsoqoeqeee  d 
hating  disobeyed  the  injnaotion,  and  thas  subject  him  to  fioe  sad 
imprisonment.  Besides  any  damsge  which  Ooodyear  may  hare 
sustained,  can  be  saoertaiaed  and  liquidated  bjr  tbe  master,  who  ie 
yet  to  take  an  aeoonnt  of  all  the  rubber  gooda  manufaotarcd  and 
eold  by  the  defendant,  in  tiolation  of  the  patent  of  the  complain- 
ant. 

Much  time  has  been  spent  in  the  inrestigation  of  this  sabject, 
bat  the  master  doea  not  think  that  it  has  been  miMpent,  for  it  was 
right  that  this  whole  transaction  should  be  diecloeed.  Ihough  tin 
oiamination  in  the  ease  was  continued  for  sereral  dayi,  it  wu  nbt 
a  eaaa  of  oppreasion  on  the  part  of  the  complainant. 

Al^  these  saggestioas  are  respectf ally  submitted  to  the  court,  snd 
the  master  reporta  on  this  branch  of  the  case  that,  in  his  opioion, 
under  tlm  trae  constraction  of  the  act  of  Congreas,  of  March,  iSSl, 
and  the  tastisMmy  Uken,  the  defendant,  Ilorace  H»  Day,  is  not  in 
contempt.* 
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SOLICITOa  AND  CLIENT— GIFT  BY  WILL. 

Few  doetriBCt  of  Um  Covrt  of  Eqoitjr  are  more  wefnl  than  that 
wbieh  prerente  persona^  atandiag  in  eerUin  fidaeiarj  rebtiont 
towards  othera,  fron  obtainiog,  bj  neane  of  the  inflaenoe  arising 
firom  tbeir  position,  anj  nndne  adrantage  for  tbemselves.  Tlie 
application  of  tbis  doetrine  to  the  relation  existing  between  solicitor 
and  client  we  have  always  thoagbt  extreme] j  beneficial,  and  founded 
npon  principles  ineontrovertibl j  jnst.  A  straoge  anomaljr,  bowerer, 
seems  to  have  been  introduced  bj  a  recent  decision  upon  this  subject ; 
for  although  it  is  clear  that  a  gift  bter  titos  from  a  client  to  his 
attorney  may  be  set  aside  upon  the  presumption  of  undue  influence, 
a  gift  to  the  attorney  by  will,  oven  though  he  may  hare  drawn  it  in 
his  own  faror,  will,  in  the  absence  of  the  proof  of  fraud  or  undue 
influence,  be  supported.  The  proposition  with  regard  to  a  gift  inter 
Tiros  is  supported  by  the  case  of  Tonuon  tb.  Judge^  8  Drew.  806.' 
There  a  dient  eonreyed  real  property  to  the  defendant,  his  solicitor, 
by  a  detd  which  purported  to  be  a  conreyance,  in  considsration  of 
loot,  which  was  duly  Acknowledged  in  the  body  of  the  deed  to  hsTO 
been  receired,  and  there  wee  the  usualreceipt  endorsed  on  the  deed. 
The  sum  of  100£.  nerer  was  in  reality  paid,  nor  wu  the  eonreyaaee 
intended  to  be  a  sale^  but  a  gift  ^  for  his  serriee^  and  out  of  friend 
■htp.**    The  Talueof  the  pioperty  was  admitted  tobeatleast  12002^ 
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Sir  R.  T.  Kindtnlejy  V.  C,  tftor  an  eUbormte  •lAmbalion  of  the 
MthoritiM,  came  to  tbo  oonelosion  thai  tlie  tranaaotioa  ooiild  not 
•taady  obterriDg,  **  I  am  of  opinioD,  that,  aeoording  to  the  rule  of 
this  oonrt,  a  solieitor  eannot,  whilo  th«  relation  oiibfistf—- while,  to 
«M  the  langnege  of  lord  Thorlow,  the  'elieiit  it  or  maj  be  voder 
the  cnuhinff  in/lu4He$  of  the  solicttor'— bj  waj  of  gift,  take  a 
benefit."  The  learned  judge  was  alto  of  opinion,  thai  it  fortaori  the 
traniaction  was  bad,  as  the  solicitor  who  took  a  benefit  therefrom 
had  misstated  in  the  instniment  the  mrenuMtances  nnder  which  it 
took  place.  Bnt  his  honor  also  most  positiTcl/  and  elearljr  stated, 
that  **  eron  if  the  deed  had  been  in  ooneideration  of  obligationB  b/ 
the  client  to  the  solieitor,  or  In  oonsideration  of  a  desire  to  benefit 
him,  and  the  deed  had  been  ezprees]  j  and  dearlj  stated  to  be  for 
thoeo  oonaiderations,  it  oonld  not  stand«" 

The  doctrines  laid  down  in  T^mion  n,  Judgg^  were  in  the  esse  of 
Eind$9n  m  WmthtriOi  6  Do  0.  Mae*,  k  G.  801,  held  to  be  inap- 
plicable to  gifU  by  wilL  .  In  that  case  a  solicitor,  b/  the  directions 
of  his  client,  prepared  a  will,  bj  which  a  gift  inter  riToe  of  a  pro- 
missory note  from  the  client  to  the  solicitor  waa  confirmed,  and  a 
devise  also  made  to  him  of  an  interest  in  real  estate.  It  was  held 
bj  the  lords  jostioee  of  the  Court  of  Appeal,  retersing  the  decision 
of  Sir  J.  Stnart,  V.  C,  1  Sm.  4  G.  604,  that  the  circnmstaDce  of 
the  solicitor  preparing  for  his  client  a  will  containing  dispositions 
in  his  own  faror  did  not  of  itself  take  away  the  right  of  the  solieitor 
to  be,  for  his  own  benefit,  a  devisee  or  legatee.  The  dectaion  might 
baTO  been  more  satisfactory  if  the  learned  judges  of  the  appellate 
coort  had  given  better  reasona  for  arriring  at  snoh  a  condasioB. 
Sir  J.  L.  Knight  Brace,  L.  J.,  however,  "with  reference  to  the  cases 
whidh  had  been  cited  to  the  court,  showing  that  gifts  inter  vires  to 
•Olicitors  from  their  clients  were  toid,  merely  says,  **  at  to  the 
.'anthorities  cited,  they  seem  to  me  all  consistent  with  a  eonchisioB 
in  the  defendant's  favor,  it  being  impouHU  that  a  tittammUrg 
.gift  by  a  client  to  a  solicitor  can,  against  the  latter,  be  liaUe  to  oU 
tlie  same  oonsiderations  as  a  gift  to  him  tiilsr  ph^  would  haTe  beta 
though  it  may  be  open  to  some  of -them." 

Kowy  with  great  deference  to  the  learned  judge,  we  think  it  ii  a 
libilaey  to  assume,  thai  because  alf  the  same  oonsideraticiiB  whieh 
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•pplj  to  »  gift  froM  ft  eliMi  to  kit  Mlicitor  by  •  deed  ioter  tIvm 
may  not  or  do  not  •fjfif  to  » tdtaaeBtary  gift  to  liia»  the  prmeipleo 
oceording  to  wkiebsMh  tnBSMtioiis  oro  fct  asido  io  one  eaif  shottM 
not  apply  itt  tho  other.  Tho  retl  question  it,  Bot  wkothcr  «2t,  bot 
vbether  tho  material  eonsideratioM  are  cqaally,  or  to  a  MiffioicBt 
degree,  applicable  ia  both  OMee ;  for  if  ve  refoio  to  follow  a  dear 
and  welUdcfiaod  priiieiplo  ia  om  eue,  iMrely  beeaoio  it  diflert  ia 
•omo  respects  or  partioalara  frm  aaother  io  irhioh  it  has  beeo  acted 
vpon,  oar  laws  woold  soon  bo  OMdo  ap  of  arbitrary  rales  and  stari> 
liag  anomalies. 

Now,  tho  prineiplo  upon  which  tho  coart  acts  ia  setting  a»ido  gifts 
inter  tivos  from  clients  to  solicitors  has  been  stoted  by  lord  Eldon— 
an  aathority  to  whom  most  persons  in  questions  of  equity  jarispro- 
denco  ore  wiHiag  to  defer— to  bo  **tho  danger  from  the  inflaeaco 
of  attornies  orer  their  clients  while  hsTing  tho  csro  of  their  property ; 
nnd  whatCTor  mischief  may  arise  in  pmrtkular  oases,  tho  law, 
with  a  view  of  prerenting  pMi€  mischief,  says  they  shsll  take  no 
benefit  derired  nnder  sach  circomstanoes.*'  800  — *  ts.  Jhwnta^ 
18  Ves.  127.  Kow,  tho  ^  public  mischief  is  sorely  in  both  caaoi 
the  same;  tho  ** crushing  influence**  may  bo  used  in  tho  case  of  a 
will,  OS  well  as  in  the  case  of  a  deed.  Indeed,  as  wills  are  often 
made  when  persons  are  drawing  near  the  end  of  life,  and  do  not  take 
eieet  until  death,  it  appears  to  Os  that  if  the  doctrine  which  applies 
to  donations  inter  Yivos  be  right,  (as  wo  doubt  not  that  it  ia,)  4 
fortiori  should  it  bo  applied  in  the  case  of  gifts  by  will,  in  making 
which  persons  are  often  more  liable  to  bo  affected  by  undue  bflaence, 
not  only  from  the  weakening  of  tho  mentol  powers  towards  tho  close 
of  life,  bat  also  because  they  generally  estimate  at  little  or  noralue 
property  which  they  cannot  thomselres  any  longer  enjoy.  It  is 
trao  that  a  will  is  rorocablo  at  law,  which  ordinary  deeds  ars  not; 
but  it  is  difficult  to  see  why  this  should  afford  any  material  dbtiao* 
tion  betwoea  the  two  cases ;  for  assuming  a  person  to  hare  made  a 
will  nndor  undue  influence,  bo  it  eipress  or  implied,  his  not  hoTing 
roroked  the  will  (in  which  e? ent  only  the  aid  of  a  Court  of  Equity 
would  bo  required)  shows  that  the  effect  of  the  influence  remained 
tho  same  until  tho  last.  Sir  G.  J.  Turner,  L.  J.,  who  concurred  in 
tho  conclusion  to  which  Sir  J.  L.  Knight  Braces  Ii*  X|  had  arrired| 
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tbooght  tbmt  tliera  ^Wi«  oVrioutlj  %  gttmi  distbction  between  the 
jurisdtetioB  of  Um  Oovri  of  Oluuieerj  m  applied  to  contraeti  and 
M  applied  to  testamciittfy  diipoeitions."  "For,"  ho  added,  "ia 
tho  CMO  of  a  written  oontraet,  the  ooort  can  dtreei  the  ioatrniBent 
to  ho  deliTored  vp  to  ho  eaneoUed,  hot  it  hai  no  oaoh  jnrisdictioa 
with  roipect  to  a  wilL*'  Kow,  thia  ohjeotion  appoaia  one  of  a  purely 
nechanical  oharaeter,  heoaoao,  although  tho  oonrt  of  equity  ku  ae 
joriadiotion  to  oaneol  a  will,  it  oan  attain  the  aamo  end  by  filing  a 
tmat  vpon  a  demo  nndul  j  obtained  in  a  will,  aa  waa  done  npoa  the 
intereat  which  a  profeaaional  adriaer  took  aa  ezoentor  in  the  ease  of 
8igrav€  Te.  Kinoan^  1  Beat.  157,  tho  authority  of  which,  althovgh 
apparently  doubted  by  Sir  G.  J.  Tumor,  L.  X,  waa  fullj  racogaiied 
by  Lord  Eldon  in  tho  hooao  of  lorda  when  d^roriBg  hia  jndgneat 
inthoimporUntoaaoof^ifttfit|f  ?a.  W^f^rd. 

It  b  true  that  Sir  G.  J.  Tumor,  L.  J.,  aaya  that  tho  eaee  of 
Sigrav€  Ta.  Kintan^  1  Beat  157|  la  dearly  diatinguiabable  from 
Eind99n  m  Wt^UkerHL  But  etill  tho  qneation  ia,  whether  the 
diatinotion  ia  matoriaL  Hia  Lordahip  aaya, "  in  Shgrmn  va.  JEirrea 
tho  teatator  had  no  i&tention  to  benefit  Kirwan,  tho  oooneeL  He 
appointed  him  hia  ezeoutor,  but  did  not  know  that  the  eifeet  of  tbe 
appointment  would  bo  to  giTO  him  a  beneficial  intereat.  He  intended 
howoTor,  to  appobt  him  to  bo  oiecntor,  and  it  may  bo  doubted, 
therefore,  whether  tho  Eccleaiaatical  Court  oould  hare  interfered. 
There  waa  in  that  oaao  no  inUtUkn  of  tho  teetator  in  favor  of  the  lega- 
tee. It  waa  not  a  oaee  in  which  the  teatator  utonded  to  give  a  beneficial 
intereat  to  Kinran,  for  ho  waa  ignorant  that  ho  had  done  aob" 

All  that  thia  obeervaUon  amounta  to  ia  merely  thia— tho  oaaea  are 
80  far  diatinguiabable  that  the  equitiea  are  diflerent.  In  SigraM 
va.  JTtrtfan,  the  equitj  to  hold  tho  executor,  who  waa  tho  eouniel 
who  drew  the  will,  a  truateo  of  what  ho  took  aa  eseeutor,  waa,  tbat 
it  waa  hia  dutj  to  have  pouted  out  to  hia  oliont  that  a  benefit  would 
aoome  to  him  from  the  inatrament  that  he  had  prepared ;  and  having 
neglected,  although  from  ignorance  of  the  law,  to  do  ao^  ho  wai 
juatl J  deprived  of  it  In  HintUvn  va.  TFeofJUnR;  the  equitj  (amun- 
ing  it  to  he  auch)  aroae  from  the  attomqr  taking  a  |^  from  biR 
elient  during  the  exietence  -of  the  relatiott  between  them. 
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If  an  equity  aroM  in  tbe  Utter  ni  well  m  in  the  former  eaeei  nny 
diflerenoe  in  their  nntnref,  6r  whether  one  depended  npon  the  inten- 
tion of  the  tettntory  while  the  other  did  not  do  so,  appenrt  to  ve  to 
be  iramaterinl ;  the  reenlt  in  both  eaiei  should  be  the  tame* 

Sir  6.  J.  Tomer,  L.  J.»  expressed  some  alarm  at  the  eonseqnenees 
of  the  doetrine  contended  for  bj  the  plaintifT,  obserring  that  it  was 
obrions  that  ^if  sneh  a  doetrine  eonld  be  applied  to  the  relation  of 
solicitor  and  dient,  it  nmst  be  to  that  of  guardian  and  ward."  Now, 
we  most  eonfcss  that  we  shonld  feel  no  alarm  at  sneh  an  extension 
of  the  doetrinei  for  however  deserving  the  eondnet  of  a' guardian 
may  hare  been,  if  he,  before  the  connexion  between  himself  and  his 
ward  was  completely  broken  oft',  drew  np  a  will  in  his  own  laror, 
though  from  the  instrucUons  of  his  ward,  it  woulJ,  we  conceive,  but 
bo  consistent  with  sound  public  policy  thst  such  a  gift  by  will  should 
be  set  aside,  as  it  would  undoubtedly  be  set  aside  if  it  were  by  deed. 

It  is  to  be  regretted,  that  npon  the  appeal  the  reasons  given  by 
Sir  J.  Stuart,  V.  C,  in  his  very  able  judgment  in  the  court  below, 
were  not  more  fully  ducussed.  The  decision  of  the  Court  of  AppealS| 
though  apparently  anomalous,  may  nevertheless  be  right,  unsup- 
ported though  it  bo  by  reasoning  such  ai  carries  conviction  to  ordi* 
nary  minds. 

Solicitors  are  not,  in  general,  underpaid  for  the  performance  of 
their  professional  duties ;  and  even  if  occasional  hardship  msy  occur, 
by  laying  down  as  a  general  rule  that  a  solicitor  shall  not,  by  a  will 
drawn  by  himself,  take  any  benefit  from  his  client  during  the  con- 
tinuance of  the  relation  between  them,  it  would,  on.  the  whole,  be  a 
rule  which  would  operate  most  beneficially,  and,  in  the  words  of  Sir 
O.  J*  Turner,  L.  J.,  ''check  dealings  of  this  kind  between  solicitor 
nnd  client*'— dealings  which  we  fear,  though  much  to  be  reprobated, 
are  far  from  unfrequcnt.  Undue  influence  in  the  caie  of  wills,  as 
an  the  case  of  deeds,  should,  with  regard  to  gifts  between  such  per> 
nous,  be  presumed,  not  because  in  all  instances  the  presmnption 
would  be  correct,  but  because,  in  the  majority  of  instonces  in  which 
vndne  influence  doubtlessly  exists^  it  would  be  aliscet  impossible 
to  substantiata  it  by  prooC' 


646  yATIX>E'8  ADMUnSTBATOU  TO.  GAXRTL. 

RKOKNT  AMKRICAN    DKOlSIONt. 

Ill  the  Suprm$  (Uurt  qf  the  Unitsd  Siatt9. 

BOBBBT  TATLOB'i  A0MIIIltnUTOM  1%  MATUAV  T.  CARlTb 

1.  Wlilltt  ft  TfMtl  !•  In  th«  MiMl  ind  legal  poimmIm  of  tk«  8b«rlff  by  vlrtM  of* 
mil  of  forclgft  aiU«hmMt  tnm  ft  CMimM  Iftw  oraft  of  ft  Bteto,  tkt  UBtM  BtiM 
M«nbftl  MMOt  IftvAilly  tsMsto  ••  fttte«bntnt  ftgaiftal  kcr  imtdovltf  Ikt 

.  DUtritt  Cwit  •f  tkt  Urittd  Sutot  to  Adalrftlty  to  ft  pwandiag  k  rwi. 

t.  n«  UftUtd  StolM  Admiral^  OmH  kas  so  JnrUai«dMi  onr  ft  hhiI  vbOil  iht 
k  to  th«  hftftdt  ftf  Ikft  SlMiiff  by  vlrtM  of  l«gftl  protaai,  smI  ftii  wdtr  f»  tki  hI* 
of  tiMb  ft  voMol  Mftdo  by  ibo  Adalrftfty  to  voM :  oad  ft  Mftrobol't  nk  bj  Hrtac 
of  OQcb  ■«  ordor,  Iboogb  tbo  nlo  bo  nftdo  oflor  tbe  Shorlf  •  poMmioft  M 
•coood,  to  iftOforftllTo  oftd  glTOt  so  llito  to  tbo  pircbftwr. 

TankTi  C.  J.,  WAmi,  Qribi  and  CLnroED^  diuentmg. 

Thii  WIS  %  writ  or  error  from  tbo  Sapremo  Goort  of  the  United 
States  to  the  Supreme  Court  of  PenujWuiia.  The  Utter  eoort 
had  affirmed  the  jodgmeot  of  the  Supreme  Court  at  Niii  PrinSi 
entered  on  a  Terdiet  in  faror  of  Ward  k  Co.,  plaintlflHi,  in  th«  Kiii 
Prioa  Court,  in  an  notion  of  reploTin  instituted  bj  them  afusit 
Robert  Taylor. 

The  action  of  replevin  was  eommenced  in  the  Nisi  Prius  Goirt 
on  the  24th  February,  1848,  for  a  barque  called  the  Royal^ios. 
Ward  ft  Co.  had  purchased  the  barque  on  the  9th  Febraarj,  1848, 
at  a  publio  sale  of  ber  bj  the  sheriif  of  the  county  of  Philadelpbiit 
made  by  order  of  the  State  court    Robert  Taylor,  afterwardsi  on 
tbe  15th  February,  1848,  had  purchased  the  Tcssel  at  a  public  sik 
of  her  made  by  the  United  States  Marshal  for  the  Eastern  Distriet 
of  Pennsylvania,  by  tirtue  of  a  writ  of  sale  issued  by  the  District 
Court  of  the  United  States  for  that  district,  sitting  in  admiralty. 
The  question  for  determinstion  under  the  suit  in  replenn  was,  which 
title  to  the  Tessel  should  prerail— that  gtTen  by  the  sheriff  to  Waid 
ft  Co.,  or  that  giTcn  by  the  marshal  to  Robert  Taylor.    The  orden 
of  sale,  both  in  the  State  court  and  in  the  admiralty,  were  madi 
on  the  ground  that  the  Tcssel  was  chargeable  and  perishable. 
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The  reeorda  of  the  lereral  luitt  in  botli  eenrtt  ibowed,  ibat  oo 
the  4th  Noreraber,  1847|  the  reesel  htd  been  seised  bj  the  shertiT 
bj  Tirtae  of  %  writ  of  foreign  etteehment,  iasoing  4>at  of  the  State 
eonrt  agsiinst  the  owner,  at  the  snit  of  certain  of  his  creditors, 
holders  of  bills  of  eiehange :  that  eoon  after  this  the  marshal  took 
possession  of  the  Tcssd  by  Tirtveof  process  issued  from  the  District 
Conrt  of  the  United  Sutes  for  the  Eastern  Distriot  of  Pennsjlrania, 
on  a  claim  of  forfeitnre  made  by  the  United  States,  which  claim 
baring  been  afterwards  (December  6, 1847,)  dismissed,  the  sheriff 
resumed  possosuon.  On  the  16th  Jannarj,  1848,  the  foreign 
attachment  creditors  obtained  a  mle  on  the  garnishee  (Ii.g1cbj, 
master  of  the  barqne,)  to  show  cauao  why  the  vessel  should  not  be 
sold  as  chargeable  and  perishable,  and  a  similar  rule  was  obtained 
on  the  application  of  another  foreign  attachment  creditor,  and  both 
rules  were  made  absolute  on  the  29th  January,  1848,  by  the  State 
eonrt.  Before  this,  howerer,  Tis:  on  the  21st  January,  1848,  the 
seamen,  who  atill  remained  on  board  the  Tcssel,  filed  their  libel  in 
tho  District  Court  of  the  United  States  in  admiralty,  for  wagcfi, 
and  on  the  same  day  process  of  attachment  issued  and  was  scnreti 
by  the  marshal,  who  returned,  *'  attached  the  barque  Royal  Saxon 
and  found  a  sheriff's  officer  on  board,  claiming  to  hare  her  in  cus- 
tody/' On  the  25th  January,  1848,  Csptain  Ingleby  petitioned 
the  admiralty  court  for  an  order  to  sell  the  barque  as  chargeable, 
ko^  which  petition  was  referred  to  a  commissioner,  who  reported 
in  Ikror  of  the  prayer  of  the  petition,  and  an  order  for  the  sale  of 
the  barque  was  thereupon  made  on  the  4th  February,  1848,  The 
order  of  sale  to  the  sheriff  issued  from  the  State  court  on  the  Blst 
January,  1848,  and  the  writ  of  sale  from  the  admiralty  court 
issued  four  days  after,  tis :  the  4th  February,  1848.  The  sheriff 
sold  the  vessel  at  the  Exchange  on  the  0th  February,  1848,  when 
Ward  k  Go.  became  the  purchasers :  and  the  marshal  held  his  sale 
on  board  the  vessel  en  the  15th  of  the  same  month,  when  Robert 
Taylor  became  the  purchaser.  The  proceeds  of  the  sheriff ^s  sale 
were  applied  In  part  payment  of  the  debt  due  to  the  foreign  attach* 
ment  creditors;  and  the  proceeds  of  the  marshal's  sale  were  paid 
iat«  the  registry  of  the  admiralty  oourt|  and  the  wsges  of  the  sea- 
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Men  paid  id  fdl  Mi  of  Uiete.  TIm  iMaea  did  not  intenrvM  nor 
Me  k  Um  8uto  oowt»  nor  ntke  mj  «Uim  for  pftjmMil  of  their 
wagot  lA  Uiafc  oowti  aitlier  from  tbo  proeoodi  of  tho  Bboriff' a  nit 
or  otbtrwiMi  nor  did  the  thoriff  intonreno  in  tbo  odmirmltj,  bat  tbe 
foroign  attoehaont  oroditon  interreiiod  ihoro,  and  oppowd  tk 
gnuitJDg  of  M  order  of  oele  1*7  tbo  adniraltj  ooort  Ward  k  C^^ 
the  pnrebaaen  at  tbo  abertfi  tale,  did  not  interrene  in  tbe  adni* 
ratty,  nor  applj  to  tbat  eonrt  to  reeeind  its  order  of  eale  on  eon- 
dition  of  paybg  tbe  mariUme  liene  to  vbieb  tbo  Teeeel  ai^l  be 
fonnd  enljeet;  nor  did  tbe  foreign  attadunent  ereditors,  or  tbe 
porobtior  at  tbe  eberiifa  aale^  ^PPM^  from  tbo  ndmiralfy  deerN 
ordering  tbe  eale  of  tbe  reawL 

Tbe  Bvpremo  Coort  of  Pennejlvania  bold  tbal  tbe  tale  of  tbo 
▼easel  by  tbe  eberiff  diTceted  tbe  liene  of  tbo  eeanen,  and  that 
tberefore  Ward  k  Co^  tbe  pnrcbaien  from  tbe  iber£s;  took  a  good 
title  to  ber,  nnineombored  hj  tbeee  and  all  otber  maritine  lieni: 
tbat  tbe  jnriadiotion  of  tbe  State  eonrt  orer  tbo  eeamen'o  lion  was 
ooncnrrent  witb  tbat  of  tbe  admiraltj :  and  baving  once  attached 
over  tbe  Teeeel,  tbe  admiralty  wao  onated  thereby  of  cognittnco  of 
tbo  acamen'a  ease ;  tbat  tbe  prooeedinga  in  tbo  foreign  attaehmeDt 
•uiti,  nnder  irbicb  tbe  Tcetel  was  add  by  ibe  abcriff,  were  aa  Mlj 
tin  rofli  aa  tboeo  in  tbe  admiralty,  and  tbe  eale  nnder  tbem  in  the 
State  oourt  diroited  all  maritime  ISenOi  and  ibat  tbe  only  rcaicdy 
for  tbe  aeamen  wao  to  boTo  come  into  tbe  State  eonrt  and  get  iheir 
wagea  ont  of  tbo  proceeds  of  tbe  eberiff 'a  sale ;  bnt  that  they  were 
not  entitled  to  bare  recoorse  to  tbe  admiralty  to  enforce  tbeir  lias 
against  tbe  rcssol  in  tbe  banda  of  tbe  sheriff,  after  tbe  jarisdielion 
of  tbe  State  coort  orer  tbe  Yesael  bad  onoe  attached.  (7Vjr/#f  ts. 
Canyl^  12  Harria,  l^a.  Sute  Bep./  259-S70 ;  Lownu,  J.  deHrcr* 
ing  tbe  opinion  of  tbo  eonrt  Charge  of .  Jndge  Woodward  to  the 
jury  in  ciirry/  ra.  TajfUr^  2  American  Law  Beg.,  8Sa-4U3.) 

The  caae  waa  argaed  three  timea  before  tbe  Snpremo  Coort  of 
the  United  Sutea.  Tbe  first  argnment  wm  on  tb*  6tb  and  6th  of 
Febmary,  1867,  C»  J.  Taney,  and  Jnatioes  McLean,  Wayne^  l^oi* 
eon,  Orier,  Curtis,  and  Campbell  being  on  tbe  bMob. 

On  tbe  I9tb  Febmary,  1867,  an  order  wm  made  OMtwning  lbs 
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cause  to  the  nest  tenn,  and  then  to  be  re-ergoed  on  two  tpeeial 
points  designated  bj  the  oonrt.  The  case  was  argned  on  these 
points  on  the  11th  and  14th  Decemheri  1857,  before  the  same 
judges,  except  Mr.  Justice  Curtis,  who  had  resigned  since  the  pre- 
TioQS  argnmenU  Justices  Catron  and  Daniel,  who  were  absent 
during  the  first  argument,  were  present  on  the  bench  during  the 
second  argument* 

On  the  26th  February,  1858,  by  order  of  the  court,  the  esse  was 
again  set  down  for  re-argament  on  the  12th  daj  of  April,  18i)8,  on 
which  day,  and  the  two  dsys  next  following,  the  wholo  case  wss 
argued  before  a  full  bench,  including  Mr.  Justice  Clifibrd,  who  had 
taken  his  seat  since  the  second  argument. 

It  was  contended  by  Cadwalader  and  Hood,  on  behalf  of  the 
plaintiffs  in  error,  that  the  decision  of  the  Supreme  Co^rt  of  I'lenn* 
sylrania,  and  the  grounds  on  which  it  rests,  are  contrary  to  the 
eonsticution  and  laws  of  the  United  States,  which  prescribe  the 
jurisdiction  and  powers  of  the  courts  jof  the  United  States  in  Admi- 
ralty and  maritime  causes. 

1;  That  under  the  constitution  and  laws  of  the  United  States,  the 
District  Court  of  the  United  States  has  jurisdiction  orer,  and  power 
to  enforce  a  claim  for  mariners*  wages,  by  a  proceeding  in  rem 
against  the  vessel  in  the  admiralty,  notwithstanding  the  pendency 
of  a  writ  of  foreign  attachment  in  a  common  law  court,  and  the 
seixnre  of  the  Ycssel  under  it  by  the  sheriff. 

2.  That  a  maritime  lien  for  seamen's  wages  is  not  digested  by  a 
sale  of  the  Tessel  under  a  writ  or  order  of  a  common  law  court, 
made  in  a  suit  of  foreign  attachment  brought  by  a  creditor  against 
ihe  owner ;  especially  where  such  sale  is  made  whilst  proceedings 
in  r$m  against  the  vessel,  for  tho  recovery  of  the  seamen's  wages, 
was  pending  in  the  admiralty ;  and  the  purchaser  at  the  sheriff  *s 
sale,  takes  the  vessel  encumbered  with  the  lien  for  seamen's  wages. 

Under  the  first  point,  it  was  contended  that  by  tho  0th  section  of 
the  judiciary  act,  26th  Sept.,  1789,  the  D.  C.  of  the  U.  S.  in 
admiralty,  had  exclusive  jurisdiction  to  enforce  tho  maritime  lien 
of  the  seamen  against  tho  vessel  in  specie ;  and  that  tho  State 
oonrt  (a  common  law  court,)  had  no  jurisdiction  whatever  over 
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ttiete  maritime  licm,  nor  adj  process  competent  to  enforee  them 
Against  the  ressel  in  specie ;  thnt  the  jerisdiction  of  the  eoDDon 
law  eonri  onlj  extended  to  giro  the  seamen  •  personal  action  for 
their  wfiges  against  the  owner  or  master  of  the  tcsscI,  if  the  ssamcn 
had  chosen  to  proceed  there,  hot  that  this  jnrisdielibn  would  aot 
attach  nnlcss  the  seamen  had  instituted  actions  in  the  common  Uw 
conrt,  which  in  this  instance  was  not  done ;  thnt  the  jarisdictioB  of 
the  common  law  conrt,  hjr  personal  aetioni  was  not  %  concurrent 
jurisdiction  with  the  admiraltj  over  the  maritime  Hen,  (of  which 
the  admiraltjr  had  exdusire  jurisdiction,)  hut  a  distinct  common  Uv 
remcdj  allowed  to  seamen  in  addition  to  their  remedy  in  the  admi* 
rally  on  their  lien ;  that  this  was  the  construction  pat  on  the 
saTing  clause  in  the  9th  section  of  the  judiciary  act  by  the  Bupreme 
Court  of  the  United  States,  in  Warmff  ts.  Clark^  6  Howard's  Bep. 
460<-l,  and  in  the  cases  of  n$  (Mien  G^fennd  Tlu  AmboMwd^r^ 
m  the  Circuit  Court  of  the  United  Stotes,  for  the  District  of  His- 
souri,  6  Am.  Law  Reg.  278,  290,  &c ;  ibid.  153, 154. 

As  to  the  second  point,  it  was  contended  thai  the  marilame  Hen 
of  the  seamen  on  the  Tcssel  was  prior,  in  point  of  time,  to  the  hen 
of  the  sherilT  by  Tirtue  of  his  seisure  under  the  writ  of  foreign 
attachment ;  that  the  seamen's  was  n  privileged  lien,  enforceable 
in  the  admiralty  only,  and  incapable  of  being  divested,  by  any 
process  but  proceedings  vn  rtm  in  that  court,  which  has  exoIonTe 
jurisdiction  of  maritime  liens.  Earmw  ts.  BeU^  (The  Bold  Bao- 
dcugb,)  22  Eng.  L.  and  £q.  62;  Abbott,  p.  780-1,  (Boston  ed., 
1846 ;)  <GurtiB  en  Merchant  Seamen,  818 ;  1  Conkl.  Adm.  Fr.  73, 
76,  (1st  ed.) ;  8  Kent,  196-7,  (5th  ed.) ;  VanitwtiUr  n.Wiai,  19 
Howard,  89 ;  2  Browne's  Ciril  and  Adm.  Law,  898 ;  Watson  on 
Sheriffis,  181-2;  27i«  Royal  Saxon,  2  Am.  Law  Reg.  828-9. 

That  immediately  on  the  serrioe  of  the  admiralty  attachmcat  by 
the  marshal,  the  legal  custody  of  the  vessel,  so  fsr  as  was  neces- 
sary to  protect  and  enforce  the  seamen's  lien,  was  in  the  admiralty! 
and  that  the  efficacy  of  the  proceeding  tn  rom  related  bsck,  for 
these  purposes,  to  the  time  when  the  liens  were  created  prior  to  the 
sheriif's  seisure,  (Jarvis,  0.  J.,  in  Sarmor  vs.  BM^  22  Eng.  L.  k 
Eq.,  72) ;  that  the  seisure  by  the  sheriff  could  not  affect  maiitiBM 
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lieiM,  over  wbiek  the  CMnmon  law  eeurt  bad  no  joriidictioii,  nor 
the  rij^ht  of  tke  ieameiiy  who  were  bo  pariiet  to  the  proeeedinga 
m  that  eovt ;  and  that  area  nnder  a  fi.  fa.  the  elieriff  could  not 
»c  11  more  than  the  interest  of  the  owner  in  the  veescL  Wataon  on 
SiAcrifftfy  181-2;  Tke  Royal  Saron^  2  Am.  Law  Reg.  828-^; 
Kane,  J.  Freeman  ti.  Caldwell^  10  Watts,  10,  cited  aa  aathority^ 
5  lUrr,  619;  JIepkin$  ts.  Fareythe,  2  Uarria,  84;  I  ibid.  476; 
Rciirs  AppeaL 

That  this  l^al  cnstodjr  of  the  admtraltjia  not  incompatible  with 
tli«  pofseseioB  of  the  sheriff,  nor  need  it  interfere  with  bis  posses* 
aion,  nor  with  the  proceedings  in  the  common  law  court ;  the  sheriif 
mi^ht  hold  the  Tcssel,  notwithstanding  the  admiral tj  attachment, 
nntil  bail  was  entered  in  the  State  court,  or  until  the  owner's  into* 
rent  was  sold  to  satbfj  plaintiff 'i  claim ;  but  the  proceeding  in  the 
adniiraltj  being  known  to  the  purchsaer  at  the  sheriffs  sale,  he 
would  take  the  Teasel  cum  onergf  and  on  paying  off  the  maritime 
liens,  would  acquire  a  good  title.  That  this  was  the  actual  coarse 
of  proceeding  in  the  case  of  the  Boyal  Saxcn  ;  for  the  exercise  of 
the  admiraltj  jurisdiction,  at  the  instance  of  the  seamen  of  the 
Uojsl  Saxon,  neither  interfered  with  the  proceedings  of  the  State 
conrt,  nor  claimed  to  interfere  with  its  lawful  jurisdiction ;  and  that 
the  marshal's  sale  was  not  In  fact  made  unti)  after  the  State  court 
and  tlie  sheriff  had  ceased  to  hare  or  to  claim  anj  custody  of  or 
control  orer  the  ressel. 

The  following  authorities  were  cited:— »2%e  Flora^  1  Hasxard, 
208  ;  The  Spartan^  Ware's  Rep.  147 ;  CeHain  Loge  of  Mahogany ^ 
2  Sainner's  Rep.;  AMrook  rs.  The  Golden  Gaie^  6  Am.  Law 
Reg.  148— IGO;  Sea  Bird  vs.  llranetf  BeehUr^  12  Missouri  Rep. 
6GS> ;  Devinney  vs.  The  SUamhoai  JUfemphie,  Louisville .  Chan. 
Coart,  Maj,  1854,  2  Am.  Law  Reg.  660,  Fhilada. ;  0*Callayhan 
TO.  Jl*'gyh  6  ibid.  189,  McLean,  J. 

Tlio  general  prindplra  contended  for  on  behalf  of  the  plaintiffs 
in  error  as  to  the  reapectire  jurisdictions  of  the  common  law  and 
Mlmiralty  coorta,  and  the  nature  and  efficaej  ef  the  proeess  and 
proceedings  in  each,  in  reference  to  the  points  in  controTersj,  were 
•tnted  as  follows : 


TATlOEf  ADMmUTBATOU  m  CAEBTL. 

1.  TbftI  over  all  maritimt  UeM  for  teftmem's  vtget,  tlio  Dntriot 
Covrt  of  ilie  United  Sutoi  hai  exeloiiro  oogDiiaiioe  wheoenr 
mvoktd  hj  tlio  tOMDOBi  oad  the  StOe  ooorte  here  no  jsrinlioti^^n 
over  fBch  lieoe. 

2.  Althoiigli  A  State  oovrt  hes  no  jnriedietion  wliftterer  o^ir  * 
maritiae  lien^  jot  that  oonrt  will  afford  to  %  eeomnni  if  he  ebooM 
to  rceort  to  it,  b  remedy  bj  penanal  action,  against  the  owner  or 
master  of  the  Tossel,  on  the  oontraot  for  wages,  or  perh«pi  ^7 
permitting  him  to  intervene  in  n  personol  aetion,  already  pendisSf 
hot  the  cognisance  of  the  State  oonrt  does  not  nttsch,  nnkss  specitll/ 
invokect  bj  the  sonman* 

8.  That  the  exutence  of  one  or  more  remedies  for  n  aetoes  to 
recover  his  wages  in  %  State  conrt,  does  not  onst  the  oogniianoe  of 
the  admiralty  court  over  his  lien  against  the  veesel;  theieto^ 
may  persne  either  of  these  remedies  only,  or  both  together. 

4.  That  the  pendency  of  proceedings  in  foreign  atUchmeotf  in  * 
Suto  oonrt,  against  the  vessel,  at  the  snit  of  a  general  creditor  of 
the  owner,  and  the  seirare  and  sale  of  the  vessel,  by  the  (^' 
nnder  snoh  proceedings,  do  not  oust  the  admiralty  jnrisdietion  oi 
the  District  Gonrt  of  the  United  Sutes  over  liens  for  the  vi|^  ^^ 
the  seaman,  if  invoked  by  them,  nor  prevent  the  admiralty  ^^ 
from  enforcing  sodi  liens  against  the  vessel  in  spedo,  by  prooeed^'S' 
tn  rwm, 

5.  That  the  sale  of  a  vessel,  nnder  a  writ  or  order  of  a  coo*^^ 
law  oonrt,  does  not,  nnder  the  general  maritime  law  of  the  "^^ 
States,  divest  the  lien  of  a  seaman  for  his  wages,  so  as  to  pr^^^ 
its  enforcement  against  the  vessel  in  specie,  by  the  Dbtrict  ^^ 
of  the  United  States,  nnder  proceedings  in  rem  in  the  admiral/* 

6.  That  a  sale  of  a  vessel  nnder  a  writ  or  order  of  the  I^'^^'^.. 
Court  of  the  United  States,  proceeding  tn  rtm  against  a  ve^^ 
the  admiralty,  not  appealed  from  nor  reversed,  passes  to  tb^  ^\Ls 
chaser  a  title  to  the  vessel  discharged  of  all  liens  and  incombr*^ 
whatever.  t 

7.  That  where  a  vessel,  subject  to  maritime  liens  lor  m^*'^^*^  j 
wages,  is  seised  by  the  sheriff  nnder  a  writ  from  a  State  ^^^J^f 
subsequently  a  proceeding  m  rem  is  commenced  in  the  ad^^*^^ 
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lo  enforee  Umm  licUi  it  would  he  ui  vtvrpati<m  of  wliiilraUj  jurit- 
diction  bjr  tht  8UU  eoiirt,  if,  mfWr  being  in  formed  of  the  exUtenoe 
of  Mid  liens  nnd  proeeedbgti  the  Stato  ooort  ordered  n  mIo  of  the 
Tessel  u  perishable  and  chargeable  on  the  gronnd,  iii<sr  a/M,  of 
the  accruing  dsilj  expenses  of  the  said  mariner's  wages. 

8.  The  legal  cnstodj  of  the  Tessel  claimed  for  the  admiraltj  in 
this  case,  will  not  necessarily  lead  to  conflict  between  the  United 
8tatcs  and  State  coArts  and  their  respectire  officers;  but*  on  the 
contrary,  will  tend  to  proTsnt  sneh  conflicts  bj  maintaining  each  . 
in  the  legitimate  exercise  of  its  jurisdiction  and  powers. 

The  points  specially  submitted  by  the  Supreme  Court  were  argued 
OB  the  second  argumenti  vis : 

1.  Whether  or  not  the  District  Court,  Ntting  in  admiralty,  had 
jurisdiction  to  sMke  the  order  of  sale  of  the  **  Royal  Saxon,"  with- 
out baring  first  acquired  any  other  custody  or  control  of  the  Yessel 
by  a  seisure  under  the  process  of  attachment  issued  to  the  marshal 
OB  the  filing  of  the  libel  for  the  seamen's  wages,  than  appears  by 
the  record  in  this  case. 

2.  And  if  the  District  Court  could  not  legally  make  the  order  at 
the  time  it  was  passed,  was  the  sale  made  by  the  marshal,  under 
the  circumstances  and  in  the  manner  stated  in  the  reconl,  and  con* 
firmed  by  the  court,  absolutely  T<»d,  or  only  Toidable  and  liable  to 
hare  been  set  aside  for  error  upon  appeal  to  a  superior  court. 

As  to  theie  points,  it  was  contended  on  the  part  of  the  phuntifis 
in  error  that  the  record  showed  that  the  marshal  executed  the  writ 
of  attachment  from  the  admiralty  in  the  usual  way,  by  exercising 
in  the  most  open  and  risible  manner  acts  of  custody  and  control 
orer  the  ressd,  so  as  to  indicate  most  uoequirocally  the  custody  of 
the  admiralty  for  the  purpose  of  enforcing  the  maritime  lien  of  the 
seamen :  he  nailed  a  written  notice  of  the  attachment  to  the  mast 
OB  first  attaching  heri  he  put  his  lock  on  her,  he  was  frequently  on 
board  hisMolf,  and  put  her  in  charge  of  an  officer,  although  that 
was  the  leis  necessary,  as  the  seamen  tbemaelres  and  the  master 
and  mate  were  on  board  during  the  whole  of  the  proceedings  in 
both  courts;  the  marshal  adrertased  a  public  sale  of  the  reieel,  to 
bo  hold  OB  board,  btfere  and  at  the  time  when  the  sherif 'i  sale  of 
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her  WM  going  on  %%  the  Eiehange  s  and  in  none  of  these  icU  wit 
he  e?or  interrupted  or  interfered  with  hj  the  eheriif  or  his  witeli- 
man,  or  hy  the  State  eoari-H>or  did  the  sheriff  or  the  foreign 
attaeboient  ereditors  oomplain  of  the  marshars  acts  to  the  adoinltji 
nor  apply  to  that  eonrt  on  the  enbjeet;  the  wharfage  of  the  veasel 
Was  paid  hy  the  marshal,  and  not  by  the  sheriff,  from  Janua^  21, 
to  Fcbniary  18, 1843. 

It  was  farther  contended  that  the  retnm  of  the  marshal  to  the 
writ  of  attachment,  Tis:  "January  21, 1848,  attached  the  barqiie 
Royal  Saxon,  and  fonnd  a  sheriff's  officer  on  board  claiming  to  hafe 
her  in  custody,"  followed  by  the  acts  of  custody  and  control  rffcrred 
to,  could  not  be  construed  into  an  abandonment  of  the  vcsiel  by  the 
admiralty  to  the  sherifi^  but  simply  amounted  to  a  recognitioa  of 
the  prefioue  seiaure  of  the  ressd  by  the  sheriff,  and  that  this  con- 
struction of  the  marshal's  return  was  in  fact  conoeded  by  the  foreign 
attachment  creditors  thcmselTca,  when,  after  interrening  and  be- 
coming parties  to  the  proceedings  before  the  commissioner  of  the 
admiralty,  they  acquiesced  in  his  report,  which  declared  that  the 
Tcoscl,  by  Tirtue  of  the  admiralty  process,  waa  then  remabing  in 
the  legal  custody  of  the  marshal.    Had  they  denied  this  finding  of 
the  commissioner,  it  was  competent  for  them  (being  parties)  to  have 
excepted  to  his  report,  which  waa  not  done.    If  they  had  intended 
to  oppose  the  order  of  sale  by  the  admiralty  it  was  the  doty  of  the 
suitors  in  the  btate  court  to  hare  filed  exceptions  to  the  report 
recommending  that  order:  they  might  thus  have  prevented  the 
order  of  sale  on  showing  Talid  grounds  to  the  judge  of  the  Dislriot 
Court  of  the  United  States,  or  after  sale  made  and  confirmed,  and 
final  decree,  they  might  have  appealed  to  the  Cirouit  Court  of  the 
United  States,  and  on  good  cause  shown,  procured  the  decree  to 
be  reversed  and  the  sale  eet  aside.    So  the  purchasers  of  the  veetel 
at  the  aheriff  *s  sale,  (Ward  k  Co.,)  immediately  after  their  parehase 
on  the  0th  February,  might  have  intervened  in  ihe  admiralty  pro- 
ceedings, and  applied  to  have  the  eale  ordered  by  that  court  let 
aside  on  the  terms  of  paying  the  maritime  licns^  and  if  this  were 
refused,  they  might  have  appealed  to  the  Cireuit  Court  of  the  United 
States. .  -But  none  of  these  eiMuraei  having  been  pwiaedy  the  pre- 
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and  filial  decraa  af  lh«  ftJumltf  ■Mrt  U 
and  Talid  and  •«■•«  frttumunimr  rde  €«ar  4Kte. 

£tart$t  for  dcfeadant  in  crrar,  cmtcndcd,  L  TWat  tlie 
•bouki  b0  dvauHcd  for  vmnt  nf  jariBdktian.  S-TWiftU 
hare  jarisdiction  of  Iho  cawei  »•  cmr  has  ntcrvcMd  vkiek  caa 
be  regarded  hj  the  eowt  **at  m  groand  of  fcrcrMP  ander  the 
special  joriadictioiu  8.  Ti»t  OB  tbe  wbole  «critt  of  tbt  caac^  tbt 
jodgmeDt  below  sboaU  be  afinacd  by  tbis  eowt. 

Aa  to  the  third  pomt— L  The  pirfntiff  belew,  b/  bia  ptirrbaae  at 
the  aberiff  a  aale,  aeqnircd  a  good  title  to  the  barqne  **  Rojral  Satan.** 

1.  Bj  the  proeeas  of  foreign  attacbaMnt,  and  the  poeeeaaion  of 
the  aberiff  nndcr  that  proeeaay  the  barqne  vaa  in  the  eoatodjr  of  tho 
law  to  abide  the  reanlt  of  tbeaait  in  whiob  proeeaa  iaaned.  Aeta  F^nn^ 
Juno  13, 1836,  $S  48-^,  and  ^laiob  20,  1845^  f  2;  Jfarywi  vi. 

Whatmpugh^  5  Wbart.  125 ;  Serg.  For.  Ait.  1«  28. 

2.  Ita  aale,  pendiog  the  sinttaa  porisbable  property,  was  regular, 
nnd  by  anthority  of  a  corapeteot  eoart  bnving  jori^diction.  8.  Tho 
judicial  sale  of  property  aa  perishable  is  in  the  nature  of  the  pro- 
ce'liirc,  and  from  the  same  policy  and  neeeiaity  which  occasion  tho 
aale,  a  conreraion  or  transmutation  of  tho  thing  itaolf,  orerriding 
cTcry  question  of  title  and  lien.  Fotier  to.  Cockbumf  Sir  Thoo« 
Parker's  Exch.  R.  70;  Jtnningn  ra.  Coraeii,  4  Cranch,  24,  27; 
Grant  ra.  AleLaughUn^  4  Johns.  84;  2%c  TatoUy  6  Mass.  481-2. 

II.  The  defendant  below,  by  bis  pnrohaae  At  tho  marahars  aale 
acquired  no  title  to  tho  barque.  1.  When  tho  attachment  and 
monition  issued  in  the  admiralty  suit,  tho  barque  was  in  the  cnstodjr 
of  the  sheriff  of  the  county  of  FhiladcTphia,  and  so  oontinned  until 
after  the  order  for  ita  aale  aa  perishable,  ^o  marshal,  thereforo, 
never  had  costody,  nor  tho  District  Court  poiiseasioB  of  tho  barque^ 
to  support  any  jurisdiction  to  sell  as  perishable.  Tk$  Robert  FuUamf 
1  Paine,  C.  C.  R.  625-6;  ITi^ofi  n.  Xucos,  10  Peters,  408; 
Jtnninge  ts.  Canon^  4  Cranch,  26-7. 

IIL  The  sale  by  tho  sheriff  gave  to  the  purchaser  a  title  db- 
etiarged  of  all  liensi  which  thereafter  attached  only  to  tho  fund 
produced  by  tho  aalOt  This  oSbct  follows  erory  judicial  sale  of  tho 
fM  itwl^  (nado  by  a  oonrt  bating  jvisdictloB)  and  tho  olaim  of 
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k't  wtg«  liaa  tto  extnptioii  from  thii  eooMqiiettoe.  1.  TIm 
Bfttiir*  of  t1i6  lien  of  MtoMB*!  wagM  rabjeots  ifc  lo  this  oonaeqacoee. 
1%  is  Mither  a  /iit  l»  rv  nor  a  /nt  aI  rtm;  it  givot  no  riglit  of 
poMOiMon,  Md  if  not  dispUood  hj  eliMigo  of  poMcwioii:  it  is  a 
light  of  aotioa  to  bo  oftforoed  hj  JndioiB]  prooedwo  ond  vith  (oaoDg 
othen)  tho  tpoeiol  romodj  of  being  satisfied,  by  meons  of  sodi  pro- 
eedoro,  o«t  of  the  ship.  TU  Uttmqf^  1  Psinot  C  0.  B.  184 ;  3%« 
Brig  Neit&r,  1  Sumn,  80 ;  Ex  ptrte Footer,  2 Storj,  144;  Earmer 
?s.  Bettf  St2  Sog.  L.  It  B.  B.  72.  WhatoTor  profonU  the  jndicisl 
proMSi,  (from  whose  vigor  alone  the  seamen's  right  of  action  is 
oonrerted  into  a  right  of  possession  or  dominion  over  the  ship,)  finom 
rsaohing  the  ship,  postpones  or  defeats  as  the  case  maj  be,  the 
enforoement  of  his  right  of  aetioB  against  the  ship.  If  the  ship  be 
looallj  withonl  the  jarisdiotion  of  the  piooess,  this  postpones  or 
defeats  the  remedjr.  If  the  ship^  though  looally  within  the  jnrisdJe- 
tlon  of  the  piooess,  be  withdrawn  fkom  its  operation  bj  a  prenoos 
sabjeotion  to  the  prooem  of  another  jarisdiotion,  this  postpones  or 
defeats  the  rsmedj.    Ths  JM$ri  JWfteii,  and  Mtigmm  vs.  Imon^ 

A  eonveraion  of  the  ship  Into  prooeeds  bj  a  lawfnl  exercise  of 
dominion  over  it,  by  permanent  anthoritjr,  or  throngh  jodidal 
ssntenoe,  defeats  the  remedjr  against  the  ship,  which  as  it  were, 
no  longer  exists,  tn  9p0cUf  to  moot  the  remedy.  Pnth.  Ooff.  ts. 
WuUattf  8  Rawle,  150;  Shsppard  vs.  Ta^Ur^  5  PeL  675;  Bmn 
vs.  Fullf  8  Bnmn.  441 ;  Trump  vs.  Skip  2%eflMs,  Bee's  B.  86; 
Ths  St.  Ja00  d$  CuhOf  9  Wheat.  414,  419. 

With  regard  to  tho  question  of  oustody  diseassed  on  the  seoond 
argument,  the  oonnsel  on  behalf  of  the  defendant  la  error  oon* 
tended,  FirtU  That  the  sheiiTs  onstody  eontinned  alUr  the  aotion 
of  the  admiralty  ordering  a  eale^  and  terminated  only  by  his  exeen* 
lion  of  a  writ  of  sale^  as  perishable,  iirom  the  Stata  Goort,  based 
upon  its  oustody  throngh  the  sheriff  sad  the  delivery  to  the  per- 
ohaser  of  the  sabjeot  of  the  ssle.  That  no  process  m  rtm  or  ta 
fsf seJMMs  to  bri^g  either  the  ret  or  partiee  into  the  jnrisdietiea  of 
the  adfluralty  suit  over  Issued  thereiny  exoept  the  fiist  presesi  to 
which  the  maiaha]|SO  ilMrasit  wai.<a  fMS  had  relanod  thai  the 
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reM  WM  in  tbe  eostodj  of  IIm  sheriff  And  tliai  tbe  irMe  tctkm  ti, 
tb«  admirahy  court,  QpOB  which  its  sale  is  sought  to  ho  mpportcd, 
vtts  eonplete  while  the  sheriff's  eostodj  continued.  « 

Seconds  At  the  tine  of  the  sdmiraltj  order  of  ssle  of  the  ret  M 
perishable,  it  was  not  in  the  ciutodj  of  tho  eonrt*  Valid  process 
fr>r  its  scisoro  had  been  issued,  hot  had  not  been  exeented,  and 
from  and  by  the  execntion  of  process,  whether  m  rtm  or  im  ptr^ 
§Qnamj  the  possession  of  the  re$^  or  power  orer  tho  person,  com- 
TDcnccs.  AdoB.  Rales,  8,  9 ;  Benedict.  Adm.  Pr.  {{  434,  438-40. 
Tlic  shcriflTs  enstodj  was  lawfol  and  ezclusire,  and  the  narahal 
followed  the  law  and  his  datj  in  omitting  to  withdraw  tho  rvs  from 
the  costodj  in  which  he  fonnd  it,  and  in  oertifjing  its  predicament 
1.0  the  admiraltj  eonrt.  Bj  the  proccM  of  foreign  attachment 
und  the  possession  of  the  sheriff  nnder  that  process,  the  barqao  was. 
ill  the  eostody  of  the  law,  to  abide  the  result  of  the  suit  in  which. 
process  issued.  Act  Penn.  June  18,  180C,  §§  48,  60;  Ibid,  March 
'JO,  1845,  f  2;  Ilorgan  ts.  Whaimough^  6  M'hart.  125;  8erg. 
For.  Att.,  1,  23.  Ko  writ  from  tho  admiraltj  oould  wrest  the  ru 
from  the  potential  custody  of  the  sheriff,  and  a  concurrent  poten- 
tial enstodj  of  the  marshal  and  of  the  sheriff  to  sobjiect  th&  same 
re9  to  the  ezigencj  of  conflicting  mandates  from  independent  juris- 
<lictions  is  an  abearditj  in  terms.  The  Jlobert  Fulton^  1  Paine 
C.  C.  R.  025-0;  JIagan  vs.  Luea$^  10  Pet.  408.  The  power  and 
dot  J  of  the  marshal  under  a  writ  of  attachment  in  the  admiralty 
are  found  in  the  writ  itself,  and  do  not  at  all  depend  upon  tbe  spe- 
cial qualitj  of  the  cause  of  action  in  the  admiraltj.  Whether  the 
writ  iBsue  in  a  suit  of  freight,  bottomrj  or  seamen's  wages,  and 
whether  it  be  a  writ  of  arrest  or  of  foreign  attachment,  tbe  exigenej 
of  tho  writ  is  the  measure  of  his  authoritj,  and  if  in  anj  case,  then 
in  ererj  case,  ho  can  ororwhelm  the  power  of  the  @tats  court  and 
of  the  sheriff,  its  officer.  Tbe  record  in  the  admiraltj  presents,  on 
its  face,  an  exercise  of  jurisdiction  to  sell  property  as  perishablf 
which  was  not,  at  the  time  of  its  decree  in  the  premises,  in  its  CQS« 
todj,  but  was  in  tho  cnstod j  of  an  independent  jurisdietion. 

Third,  The  adjudioatioii  of  sale  bj  the  admuraltj  eonrt  and  the 
snlo  thereunder  were,  then,  wholl j  Toid,  and  this  want  of  jnrisdio* 
48 
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Uoa  and  inraliditjr  of  title  made  nnder  tlie  MMmed  jsrisdietioii  wu 
examiMble  in  tlie  tait  to  try  tlM  title  to  the  btrqie,  whereTer  it 
ebould  ariae.  Borden  ti.  FiUh,  15  J.  R.  141 ;  iiilh  n.  Mttrlin, 
10  J.  R.  8S ;  Denning  it.  Oarwin^  11  Wend.  648;  EQiei  ti.  Pier- 
##(  1  Pet.  828,  840;  HMngewerik  ti.  Berhow,  4  Pet  466; 
WUiiame&n  lu  Bmrrg^  8  How.  49&  The  plaintiff  below,  the  pw- 
ebaacr  at  the  aheriff'a  aale,  wai  not  a  part/  to  the  admiralty  fdt 
nor  affcoted  by  any  prooeia  in  rem  or  tn  pereenam,  which  booad 
him  to  the  Toad  adjudication,  or  pnt  npon  him  any  da|y  of  coateita- 
tion  or  appc&l  in  the  aitit.  At  the  time  of  the  a^jndieatton  of  sale 
the  only  ezecsted  proceac  in  the  avit  wai  the  monition  npon  which 
Ingleby,  the  matter,  had  been  bronght  in,  and  npon  which  he  had 
intervened  for  himself  and  for  hia  owner.  The  aale  was  ordered 
npon  hia  petition,  and  the  libellanta  were  the  only  other  parties  to 
the  soit.  The  process  in  r«m,  which  by  seisnre  of  the  nt  effects 
notice  and  operates  to  estop  all  partica  in  interest,  had  net  beea 
ezecnted.  Benedict  Adm,  Pr.  St  488-9.  This  process  ta  ran, 
altboogh,  afUr  the  sheriff  had  remitted  the  possession  to  the  p«^ 
chaser,  no  legal  impediment  to  its  serrioe  existed,  waa  not  served, 
and  the  sale  waa  completed  and  confirmed  in  the  same  state  of 
parties  and  of  process  as  that  m  which  it  was  ordered. 

Fowrlh.  The  title  of  a  atranger  buying  at  a  judicial  sale  muit 
atand  or  fall  on  its  validity.  Here  Taylor  knew  of  the  proceedings 
in  the  State  court  and  of  the  custody  of  the  sheriff. 
-  Fifik,  The  question  here  is,  can  the  process  of  a  federal  court 
whose  exigency  requires  the  actual  pcosession  by  its  officer  of  the 
res,  tahe  it  from  the  custody  of  the  State  court,  and  frustrate  the 
whole  prooess  and  jurisdiction  of  that  court. 

ifiurfA.  The  privileges  of  seamen  and  admiralty  suitors  do  net  ex* 
tend  so  far  aa  to  lead  to  disturb  the  hamony  between  the  Fcderil 
and  State  courts. 

The  opinion  of  the  oowt  was  ddirored  by 

OampbbUi,  J.— This  cause  comes  before  this  court  by  writ  ef 
error  to  the  Supreme  Oourt  of  Pennsylvania,  under  the  2dth  Mo- 
tion of  the  judidaiy  act  of  the  24th  September,  1789. 


TAf  LOB'S  ADllUnSTaATOU  n.  CAllTL.  660 

The  defendaiiU  (Ward  k  Co.)  ia8titote«l  mi  action  of  replem  im 
tke  Svprevo.  Cowl  of  PcsmjlvaDia,  for  tho  barquo  Royal  8axoD. 

Upoo  the  trial  of  tho  cause  at  iiiai  prins,  it  appeared  lliat  the 
barque  arrived  at  the  port  of  Fbiladelphia  in  October,  1847,  on  n 
trading  voyage,  and  wai  the  property  of  Robert  Mclntyre,  of  Lon* 
donderry,  in  Ireland.  In  Kovember,  1847,  the  wac  seised  by.  the 
sheriflf  of  Philadelphia  county,  under  n  writ  of  foreign  attachment 
that  was  issued  against  her  owner  and  another,  al  the  suit  of 
McGee  k  Co.,  of  New  Orleans,  from  the  Supreme  Court ;  and  at 
the  same  time  her  captain  was  summoned  an  n  garnishee.  On  the 
loth  January,  1848,  .those  creditort  commenced  proceedings  in  the 
Supreme  Court  to  obtain  an  order  of  sale,  because  the  berque  was 
of  a  chargeable  and  perishable  nature,  suffBring  deterioration  from 
exposure  to  the  weather,  and  incurring  expenses  of  wharf«ge,  cua> 
tody  fees,  4e.,  kc*  This  application  was  opposed  by  the  captain 
of  the  barque,  but  was  allowed  by  the  court  on  the  l^th  of  Janu- 
ary, 1848.  The  vessel  was  duly  sold  by  the  sheriff  under  this  ^ 
order,  the  9th  February,  1848,' to  the  plaintifa  in  the  replevin, 
Ward  &  Co. 

On  the  21st  January,  1848,  whale  the  writs  of  attachment  were 
operative,  and  n  motion  for  the  sale  of  the  barque  was  pending  in 
the  Supreme  Court,  the  seamen  on  board  the  barque  filed  their 
libel  in  the  Dbtrict  Court  of  the  United  Sutes  for  the  Eastern  Dis- 
trict of  Pennsylvania,  sitting  in  admiralty,  for  the  balances  of 
wages  due  to  them,  respectively,  up  to  that  date,  and  prayed  for 
the  process  of  attachment  against  the  barque,  according  to  the 
practioe  of  tho  court.  This  was  issued,  and,  on  the  same  day, 
the  marshal  returned  on  the  writ,  ^Attached  the  barque  Royal 
Saxon,  and  found  n  sheriff's  officer  on  board  claiming  to  have  her 
in  custody.*'  The  captain  appeared  to  this,  libel  and  filed  an  an* 
ewer,  admitting  the  demands  of  the  seamen. 

On  the  25th  January  ho  exhibited  a  petition  to  the  Distrid 
Court,  in  which  he  represented  this  pendency  of  the  suiu  in  attach* 
sent  and  in  admiralty ;  that  tho  barque  was  liable  to  him  for 
mlvances;  that  she  was  subject  to  benvy  eliargca,  and  could  not 
U  employed  to  curry  freight;  and  therefore  he,  with  tho  appro* 
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batioD  of  th«  Britith  eonsvly  which  aeooDpAiiicd  the  petition,  lofi- 
dttd  M  order  of  mIo  for  the  benefit  of  all  penou  intercptei 
Thii  order  wm  graatod  bj  the  Dietriet  Coart,  ftiter  doe  inquiry, 
on  |ho  0th  Febr.nM7, 1848,  and  Iran  exeented  tho  15th  of  Feb- 
ruary, 1848,  bj  tho  nanhal  of  tho  oonrt,  at  which  time  tho  defead- 
ant  in  the  r(»p1orin  waa  tho  parchaaer,  who  took  the  poeiewoo  of 
tho  vestel,  and  hold  her  nntil  ro-taken  in  this  repkrin  tvit  of  Wird 
k  Co.    Upon  tho  trial  of  tho  replofin  caaao  at  niot  priofl,  the 
defendant  solicited  instmetions  to  tho  jnry,  which  were  refbicd  bj 
tho  court,  and  tho  court  instructed  tho  jnrj  nnfaTorably  to  bit 
title.    From  tho  instructions  asked,  and  tho  charge  deliTertd,  s 
selection  is  made  to  exhibit  tho  questions  deddod.    Tho  oonrt  vti 
requested  to  charge— 8.  *«That  when  tho  lien  of  a  mariner  for 
wages  is  sought  to  be  enforced  in  the  admiralty  by  libel,  and  tbe 
marshal  has  attached  tho  ressol  nnder  such  proceedings,  the  tcimI 
so  attached  is  in  the  oxdusiYo  custody  of  the  admiralty  until  ibe 
claims  of  tho  libollants  haTo  boon  adjudicated,  or  tho  Teasel  rclieTed 
by  order  of  tho  eovrt  on  stipulation,  or  otherwise ;  and  snch  ads- 
sire  custody  exists,  notwithstanding  a  proTions  foreign  attaebmest 
from  a  court  of  law  sorred  on  tho  ressol  by  the  sheriC" 

5.  ^  That  a  foreign  attachment  is  not  properly  a  proceeding  m 
rem;  but  an  attachment  from  tho  admiralty  on  a  libel  for  mtn- 
ners'  wages  is  in  rem  ;  and  the  legal  possession  aoquired  by  tbe 
sheriff  on  serrioo  of  tho  .writ  of  foreign  attachment  b  ended,  super- 
seded  or  suspended  by  tho  serrioo  of  such  attachment  from  tbe 
admiralty." 

8.  **  That  when,  on  the  21st  of  January,  1848,  tho  Royal  Sazos 
was  attached  under  tho  process  issued  on  the  libel  for  mariners' 
wages,  she  came,  by  Tirtuo  of  that  attachment  into  the  eiels* 
sire  custody  of  tho  court  of  admiralty ;  and  such  oxclnsiTS  1^^ 
custody  continued  from  the  21st  February,  1848,  nntil  tbe  »k 
by  tho  marshali  by  order  of  that  oourti  on  tho  16th  Febmsryt 
1848." 

10.  ''That  the  legal  possession  of  the  tossoI  being  oxclssiTelj 
in  the  admiral^  court  from  the  21st  January,  1848,  till  the  ssle 
madok  by  order  of  that  oonrt,  on  tho  15th  Fobraary,  1848^  thsssk 


TATLOrS.  ADMINISTRATORS  «&  CARRTL.  661 

bj  tho  sberiiT  on  the  9t1i  February,  1848,  gave  no  title  to  the  pur* 
chaeer  m  againat  the  tale  bj  the  marahal." 

The  coart  refuaed  eo  to  instrvet  the  jarj,  bat  charged  tbem  :— 
**  That  the  eoort  of  admiraUj  eould  not  proeeed- against  the  teasel 
while  abe  remained  in  the  eoatod/  of  an  independent  and  com* 
petent  juriadiction :  thai  the  presence  of  the  marahal  on  the  ahip 
did  not  pro?e  bia  cuatodj,  for  the  aheriff 's  officer  was  there  before 
him ;  that  the  marahal  did  not  diapoaseas  the  sheriiT,  but  pradently 
retired  himaelf,  and  informed  the  oonrt  in  bia  return  that  the  teasel 
was  in  the  enatod/  of  the  aheriiT;  that  if  the  aheriff  firat  took  poa* 
seeaion  of  the  Teasel,  and  maintained  it  until  ahe  waa  sold  to  the 
plaintiffs,  thej  had  the  better  title ;  and  that  the  fact  of  the  con- 
tinning  poaseaaion  of  the  aheriff  waa  for  the  jnrj."  A  terdict  was 
returned  in  fa?or  of  the  plaintiffa,  on  which  a  judgment  waa  ren- 
dered in  the  Supreme  Court  in  their  faror,  confirming  the  opinion 
of  the  judge  as  expreaaed  to  the  jury  at  niai  prius. 

The  judgment  of  the  Diatrict  Court  allowing  the  order  of  aale 
proceeded  upon  the  grounds :  **  That  the  auita  in  attachment  in  the 
Supreme  Court  applied  to  alleged  intoreata  in  the  reaael,  not  to  the 
veaacl  itself.  The  attachment  creditor,  if  he  ancceeds  in  bia  auit, 
obtaina  recourse  against  the  thing  attached  just  so  far  as  his 
defendant  had  interest  in  it,  and  no  farther.  The  rights  of  third 
parlies  remain  in  both  cases  vnaffccted.  The  bottomry  creditor 
residing,  it  may  be,  in  a  foreign  country,  is  no  party  to  either  pro- 
ceeding, and  loses  none  of  his  rights.  liis  contract  was  with  the 
thing,  not  tho  owner,  and  it  is  therefore  not  emborrassed,  and 
cannot  he,  by  any  question  or  contest  of .  ownership.  So,  too, 
seamen,  whoever  owns  the  vessel,  or  how  often  soever  the  owner- 
ehip  may  be  changed,  wherever  she  may  go,  whatever  may  befall 
her,  so  long  as  n  plank  remains  of  her  hull,  the  seamen  are 
her  first  creditors,  and  she  is  privileged  to  tbem  for  their  wages," 
Ac,  kc* 

Again :  ^  What  interest  in  the  ship,^'  ssks  the  District  Qourt, 
**  does  the  sheriff  propose  to  sell  7  Not  a  title  to  it,  but  the  defen- 
dant's property  in  it,  whatever  it  may  he.  Not  so  in  the  admiralty.. 
Here  the  subject-matter  of  the  controversy  is  the  res  itself.    It 
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'  putes  into  tlie  oMtodj  of  Um  court.  AH  the  world  an  pwtici, 
•nd  iho  deoroo  ooBdndet  all  ootstaading  intorcitii  beoton  afl  are 
ropnaeatod.  Horo  they  aro  narahallod  in  tlieir  order  of  tilia  and 
prifilcge.  There  it  no  difieoUj  in  allowing  an  arreai  by  tbe 
adaiiralty,  notwithataading  the  Teaeel,  or  aooie  utereat  in  it,  hat 
paaaed  into  the  caatodj  of  the  aheriC  He  roteina  aU  hia  ri|(hta 
Botwithatanding  the  marahal'a  interreDtion.  Tbe  prooaediagi 
againat  the  Teaael«  the  thing,  the  anbjeet  of  the  property  er  litle, 
may  atill  go  on  in  the  admir»lty«  The  aheriff'a  Tendee  of  the 
ahip  nay  Interrene  there,  aa  tbe  defendant  might  have  dene  ia 
thia  court ;  he  maj  make  defence  to  the  proceeding  there  u  tlie 
anccesaor  to  the  defendant'a  righta,  and  may  be  anbatitnted  olti> 
mately  before  the  Jadge  of  the  admiralty  aa  a  claimant  ef  the 
aurploa  fund*" 

Thia  canae  baa  been  regarded  in  thia  court  aa  one  of  importanee. 
It  baa  been  argned  three  diiferent  timea  at  the  bar,  and  baa  raoiired 
the  carefal  conaiderataon  of  the  .coart.  The  deliberationa  of  tbe 
eoart  hare  reaolted  in  the  conviction  that  the  qneation  preeented  ia 
the  canae  ia  not  a  new  qneation,  and  la  not  detorminable  opoa  any 
novel  principle,  bat  that  the  qneation  baa  ceme  before  thia  and 
other  coarta,  in  other  forma,  and  baa  received  ito  eolation  by  the 
application  of  a  comprehen«ve  principle  which  hu  recomnendcd 
itaelf  to  the  conrta  aa  joat  and  eqnal,  and  aa  oppoabg  no  hindraaet 
to  an  efficient  adminiatration  of  the  judicial  power* 

In  Payne  va.  Drtw^  4  Beat,  688,  Lord  EHenborongb  aaid:  "It 
appcara  to  me,  therefore,  not  to  be  contradictory  to  any  caaea,  aer 
any  prineiplea  of  law,  and  to  be  mainly  condnctve  to  public  eoave* 
nience,  and  to  the  prevention  of  firaad  and  vezatioua  delay  ia  tbcaa 
maitora,  to  hold,  that  where  there  are  aeveral  aathoritice  equally 
competent  to  bind  the  gooda  of  a  par^,  when  exeeated  by  the  pro- 
per officer,  that  they  ahall  be  conaidered  aa  eflfectaally,  and  for  all 
purpoaea,  bound  by  the  authority  which  first  actually  attadiea  upea 
them  in  point  of  execution^  and  under  which  an  eieeution  ahall 
have  been  firat  executed." 

Thia  rule  ia  the  fruit  of  axperience  and  wiBdom»  and  ragulatca 

I 
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Um  Ttktioiis  aad  i—wtawt  humtmj  mrnumg  tk«  viiiMi  wptiMf 
eoarto  of  Uv  and  of  choaoBfy  m  Grcmt  BritM. 

TImm  eoorts  toko  cfiocat  somrco  to  Boiatra  tUr  control 
OTcr  proportjf  villua  tkcir  ontoU/,  sad  ■■ppori  tUr  ogcofo  is 
dofcnding  it  with  fimacM  mad  eoutucy*  TIm  Covrt  of  Ckoaoery 
doeo  Bot  allow  tlM  poooeanoa  of  iu  raoeifOfy  acqacotratoTy  oonmit- 
tee,  or  costodco  to  bo  diatarbed  hy  a  puif^  wWtW  danabg  b/ 
titlo  |»raaioant»  or  aader  tbo  rigbl  wbiob  tboj  wort  appoiatod  to 
protoct,  £tti^H  va.  Lewi$t  3  IIaro»  472;  6  lladd.  4M^  aa  thoir 
possosaioa  b  tho  pomiaioa  of  tho  oovrt.  JVW  va.  (TAiom  7  Paige^ 
713.  Nor  will  tbo  coart  aUow  aa  iaterforii^  elaiaiaat  to  <|a«atioa 
tho  raliditj  of  tbo  ordera  aador  which  poawMioa  waa  obtaiaod,  oa 
tho  groaod  that  they  were  inprofideatl/  awdo.  J2aaac2l  va.  JSati 
AnffUen  R.  C^^  8  McN.  aad  Gord.  104.  Tho  ooartt  of  kw  ap- 
hold  tho  right  of  thoir  ofieora  to  maiataaa  aotiooi  to  reoofor  pro» 
port/  withdrawB  from  then,  and  lor  diatarbaaoa  to  thorn  ta  tho 
csereiao  of  the  dataos  of  their  olEce. 

Bat  it  is  in  tbia  court  that  tho  priaetplo  stated  in  Ptijfne  ?a.  Drtm 

m 

baa  received  its  cleareat  illnstrattoBy  and  been  emplojed  most  fro» 
qaeati/,  and  with  most  benignant  reoalta.  It  forms  a  recognised 
portion  of  tho  dat/  of  this  eonrt  to  giro  preference  to  oaefa  princi* 
pies  and  methods  of  procedoro  as  shall  servo  to  conciliate  tho  dis> 
tinct  and  independent  tribunals  of  tho  States,  and  of  tho  Union,  so 
that  thcj  may  co>operato  as  harmonious  members  of  a  jodieial 
system  co-extensiro  with  the  United  SUtef,  and  submitting  to  tho 
paramount  authority  of  tho  same  constitution,  laws,  and  federal 
obligations.  Tho  decisions  of  this  court  that  disclose  such  an  aim, 
and  that  emboJy  tho  principles  and  modea  of  adminbtratioa  to  ae> 
complisb  it,  bare  gone  from  tho  court  with  authority,  aad  havf 
returned  to  it  bringing  tho  rigor  and  strength  that  are  alwaya 
Imparted  to  magistrates  of  whaterer  class,  by  the  approbation  and 
eonfitlenoo  of  those  submitted  to  their  gororamoat.  The  deeisioa 
ia  the  case  of  Ilagan  rs.  lAua$y  10  Pet.  400,  is  of  this  clasa.  It 
waa  a  case  in  which  a  aheriff  had  acisod  property  aador  Tolid  pro* 
from  a  Stato  oourt,  and  had  deliTorod  it  oti  bail  to  abide  a 
of  tho  right  to  the  property,  and  im  liability  to  tho  oxooatioa* 
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Tb«  Mm0  inroperty  wai  then  Mtied  b/  the  mankd,  ander  procev, 
■gainst  the  tame  defendant.  Thia  eonrt,  in  their  opinion,  uj: 
^  Where  a  aheriff  haa  mtfde  a  lefj,  and  aftenrarda  reoeifce  execo- 
tiona  agatnal  the  lame  defendant,  he  may  appropriate  any  aarplas 
that  ahall  remain,  after  aatisfjring  the  first  \cwy  bj  the  order  ef  tbe 
oourt.  Bat  the  aame  mle  doea  not  go?cm  when  the  exeentiona,  u 
in  the  present  ease,  issne  from  different  jnrisdictions.  The  manhsl 
maj  applj  monejs  ooUeeted  nnder  different  exeentions,  tbe  same 
aa  the  theriff.  Bat  this  cannot  be  done  aa  between  the  maFehal 
and  the  sheriff;  a  most  injarioos  eonfliot  of  jnrisdietion  woald  b« 
likelj  often  to  arise  between  the  federal  and  the  Stete  eoarta,  if 
the  final  process  of  the  one  could  be  leried  on  property  which  had 
been  taken  on  procesa  of  the  other.  The  marshal  or  the  sheriff,  aa 
tbe  caae  may  be,  by  a  levy  aoqairea  a  spensl  property  in  the  goods, 
and  may  maintain  an  action  for  them.  But  \f  cAe  $awu  ^9od$  mty 
b€  taken  in  9Xieutian  hy  tht  mankal  and  tka  theriff,  doee  thU  tpt' 
eial  propmriy  veet  in  the  efie  or  the  other^  or  bath  of  them  f  No 
^UCB  CAn  CAir  bust  ;  property  once  leried  en  remains  in  the  coa- 
tody  of  the  law,  and  ia  not  liable  to  be  taken  by  another  exeeutioa 
in  the  hands  of  a  different  officer,  and  especially  by  an  oflieer  acting 
under  another  jurisdiction.*'  The  principle  contained  ia  thia  ex- 
tract from  the  opinion  of  the  eonrt  was  applied  by  this  court  to 
determine  the  conflicting  pretensions  of  creditors  by  jodgmcnt  in  a 
court  of  the  United  States,  and  an  administrator  who  has  declared 
the  inaolfcney  of  hia  estate,  and  waa  administering  it  under  the 
onlers  of  a  Probate  Court;  (8  How.  8.  0.  R.,  107 ;)  in  a  contro- 
Teray  between  receiTors  and  trustees  holding  under  a  Court  ef 
Chancery,  and  judgment  ereditors  seeking  their  remedy  by  means 
of  executory  process ;  (14  How.  8.  0.  R«  62,  SQ8 ;)  and  to  settle 
the  priorities  of  execution  ereditors  of  diatinet  courts.  **•  PuiHam 
va.  (Mem^  17  How.  471. 

In  a  ease  not  diastmilar  in  principle  from  the  present  the  princi- 
ple was  applied  in  faror  of  the  Executire  Department,  haring 
property  in  cuatody,  whoae  pcosession  was  disturbed  b/a  State  ofii* 
eer  under  judicial  procesa.  An  attachment  from  a  State  court  was 
leried  upon  merohandiae  imported,  but  not  oiitorod  at  the  custom* 
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house,  and  the  validity  of  the  levy  vu  the  i|Metioii'  imvolved. 
Earmar  vi.  I>€mnU^  8  Pet.  292«  The  court  laj :  *«  From  their  er- 
rivel  in  port  the  goode  are,  in  legal  eomt^mplatioo,  in  the«CQitody 
of  the  United  States.  An  attachment  of  such  goods  presoppoees  a 
right  to  take  the  possession  and  cnstodj,  and  to  make  soch  posses- 
aton  and  eostodj  exclosive.  If  the  officer  attaches  upon  mu9ne  pro- 
e««ft  he  has  the  right  to  hold  the  possession  to  answer  the  ezigencj 
of  the  writ.  The  aet  of  Congress  recognises  no  snch  anthoritj,  and 
admits  of  no  snch  ezereise  of  right.*'  To  the  argument  tlmt  the 
United  States  might  hold  for  the  purpose  of  collecting  duties,  and 
the  sheriff  might  attach  the  residuary  right  subject  to  the  prior 
elaim,  the  court  say:  **The  United  Sutes  have  nowhere  recognised 
or  provided  for  a  concurrent  possession  or  custody  by  any  such 
officer." 

A  recognition  of  the  same  principle  is  to  be  found  in  Peril:  vs. 
t/lmfiess,  7  How.  S.  G.  R.,  612.  An  act  of  Congress  had  conferrcil 
on  the  courts  of  the  United  States  exclusive  jurisdiction  "  of  all 
suits  and  proceedings  of  bankruptcy,*'  and  had  provided  that  the 
act  should  not  be  held  to  impair  or  destroy  existing  rights,  liens, 
mortgages,  &e.,  &«.,  on  the  estato  of  the  bankrupt.  A  District 
Court  of  the  United  States  decided  that  its  jurisdiction  extender!  to 
administer  the  entire  estate  of  the  Bankrupt  Court,  and  that  the 
liens  on  the  property,  whether  judicial  or  consensual,  must  be  as- 
serted exclusively  in  that  court,  and  that  all  other  jurisdictions  had 
been  superseded.  This  court  denied  the  pretension  of  the  District 
Court,  and  affirmed,  ^*  That  when  a  court  has  jurisdiction  it  has  a 
right  to  decide  every  question  which  occurs  in  the  cause;  and  when 
the  jurisdiction  of  the  court,  and  the  right  of  the  plaintiff  to  prose* 
cute  his  suit,  has  once  attached,  that  right  cannot  be  arrested  or 
taken  away  by  proceedings  in  another  suiL  These  rules  have  their 
foundation  not  merely  in  comity,  but  in  necessity ;  for  if  one  may 
enjoin,  the  other  may  retort,  by  injunction,  and  thus  the  parties 
be  without  remedy,  being  liable  to  a  process  for  contempt  in  one  if 
they  dare  to  proceed  in  the  other.  Neither  can  one  take  property 
from  the  custody  of  the  other  by  replevin,  or  any  other  process,  for 
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tiiis  would  produM  a  eonflkt  eztr«Bi«ljr  vm'btmmimg  to  tiM  •imuh 
btretion  of  jnttioo." 

Tho  legUlaikm  of  eoni^oity  in  orgtaising  t^  jodieial  powcn  of 
tho  Uoitod  Butes,  oxhibito  nnoh  dreonispeetioii  m  OToidmg  oeeo- 
•ioiM  for  plaoiDg  tho  trilMinalf  of  Uio  Suiot  sad  of  tho  Uoion  in 
aaj  oollision.  A  limitod  niimbor  of  oosot  oxisi,  is  which  a  portj 
toed  in  o  Btato  ooort  may  obtain  tho  timntfor  of  tho  omm  to  % 
ooort  of  the  United  6ute%  hj  on  oppliootion  to  tho  8toto  ooort  to 
which  it  WM  oommonoed ;  and  this  ooort,  in  a  few  well  defined 
oaace,  bj  the  25th  section  of  tho  jndiciarj  act  of  17S9»  maj  rerife 
the  judgment  of  the  tribunal  of  laat  roaort  of  a  State.  In  all  other 
respects  tho  tribnnala  of  the  State  and  tho  Union  are  independent 
of  one  another.  The  courts  of  tho  United  States  cannot  issue  **  an 
iiijunctton  to  staj  proceedings  in  any  court  of  «  Staee,**  and  the 
judiciary  act  prorides  that  *'  writs  of  hab$a9  e9rpm$  shall  in  no  esse 
extend  to  prisoners  in  jail,  unless  where  they  are  in  oastody  under 
or  by  color  of  authority  of  the  United  States,  or  are  ooonaittod  fer 
trial  before  some  court  of  tho  sane,  or  are  necessaiy  to  bo  broug^ 
into  court  to  testify.'*  **  Thus,  at  the  law  now  otaads,**  say  tliis 
oourt,  **  an  indiridual  who  nay  bo  indioted  in  a  eveuit  court  for 
treason  against  the  United  States,  is  beyond  the  power  of  tho  feds* 
ral  courts  and  judges,  if  he  be  in  custody  under  tho  authority  of  a 
Sute."  ISx  parU  Dow^  8  How.  S.  0.  B.,  108.  .And  signal  in- 
stances are  reported  in  rorification  of  the  above  otatcnient.  J!s 
parit  RohUmn,  6  McLean  B.  865. 

This  inquiry  will  not  bo  considered  as  irrelevant  to  tho  queotion 
under  the  eonsideration  of  the  court.  Tho  process  of  foreign 
attachment  has  been  for  a  long  time  in  use  in  PeansylYania,  and  its 
operation  is  well  defined,  by  statute  as  well  as  judicial  preoodont. 
The  duties  of  the  sheriiT,  under  that  process,  are  identical  with 
those  of  a  marshal,  holding  an  attachment  from  tho  District  Court 
sitting  in  admiralty.  ^  The  goods  and  chattda  of  tho  dofendaati 
in  the  attachment,  (such  is  tho  language  of  tho  statute,)  in  tho 
hands  of  the  gambhee,  shall,  after  such  sonrioo,  bo  bound  by  ouch 
writ,  and  be  in  the  oflicer*s  power ;  and  if  sasoeptible  of  aebnro 
or  manual  occupation,  tho  officers  shall  proceed  to  iooan  tho 
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■MM,  to  ftMw«r  mad  abide  th«  judgiiMDt  of  tlio  oowrl  In  ihoi 
CAM,  vnlcM  IIm  pofson  boring  tbo  fono  tboU  gifo  Menricy. 
Pwdoo't  Dig.,  40.  i  50;  6  Wbort,  125;  Ctrryl  to.  T^Ur.lt 
noma*  264. 

It  followi,  bj  on  ioeriUblc  indoetion  from  tbo  eaies  of  Hturwunr 
ti.  Dennitj  8  Pet^  209 ;  Bagan  ts.  Lmea$^  10  Pot,  400,  and 
P^k  to.  «Am«eM,  7  How^  612,  tbot  Ibo  oootodj  oeqoired  tbroogb 
tbo  **  seixoro  or  manoal  oeeopotion  "  of  tbo  II070I  Soxon,  voder  tbo 
•ttocboMiit  bj  tbo  tberiflf  of  Pbilodclpbia  eoonty,  could  not  legallj 
bo  obstraoted  bj  tbo  marobol,  nor  could  bo  proporlj  assert  a  oon* 
carrent  rigbt  witb  bin  in  tbo  property,  nnloss  tbo  coort  of  admi- 
raltj  bolds  some  poenliar  relation  to  tbo  State  eoorti  or  to  tbe 
property  attacbed,  vbieb  antborised  tbo  action  or  rigbt  of  its 
marsbaL  Tbo  relation  of  tbe  district  courts,  as  courts  of  admiraltyi 
b  defined  witb  exactness  and  preciuon  by  Justice  Story  in  bis  Com* 
aentaries  on  tbo  Constitution.  He  says :  '*  Mr.  Cbancollor  Kent 
and  Mr.  Rawle  seem  to  tbink  tbat  the  admiralty  jurisdiotion  giren 
by  the  constitution  is,  in  all  cases,  necessarily  exdusivo.  But  it  is 
believed  tbat  tbis  opinion  b  founded  on  mbtake.  It  b  exclnsire  in 
all  matters  of  prise,  for  tbo  reason  tbat,  at  tbo  common  lat^,  tbb 
jurisdiction  b  Tested  in  tbe  courts  of  admiralty,  to  tbo  exolusion  of 
tbo  courts  of  common  law.  But  in  cases  wbero  tbe  jurisdiction  of 
eommon  law  and  admiralty  are  concurrent,  (u  in  cases  of  posscs- 
•oiy  suits,  mariners'  wages,  and  marine  torts,)  tbere  b  notbing  in 
tbe  constitution  necessarily  leading  to  tbo  conclusion  tbat  tbe  juris* 
diotion  was  intended  to  be  exclusire ;  and  tbere  b  no  better  ground, 
npon  general  reasoning,  to  contend  for  it.  Tbe  reasonable  inter* 
pretation,**  continnco  tbo  commentator,  **  would  seem  to  bo  tbat  it 
ooalerred  on  tbe  national  judicbry  tbe  admiralty  and  maritime 
jwnsdietion  exactly  according  to  tbo  nature  and  extent  and  modifi* 
cations  in  wbbb  it  exbtod  in  tbo  jurisprudence  of  tbo  common  law. 
When  tbe  jurisdictioa  was  exclusif  c,  it  remained  so ;  wben  it  was 
aoacurreat,  U  remained  so.  Hence  tbe  States  could  buTo  no  rigbt 
to  Mreote  courts  of  admiralty  u  snob,  or  to  confer  on  tbeir  own 
co«rto  tbe  oognisance  of  sueb  oases  as  were  exclasi?ely  cognisable 
is  admiralty  eowti.    But  tbo  States  migbt  well  retain  and  exoidso 
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th«  jurisdiction  in  oiset  of  which  the  eognisuioo  wms  pnfioasljr 
eoncurrent  in  tho  oourtf  of  common  law.  This  Utter  chM  of 
CMce  can  be  no  more  deemed  casesof  ndmirtltyand  maritime  jorii- 
diction  than  eases  of  common  law  jarisdiction/*  8  Story's  Com^ 
S  16GG,  note. 

In  conformity  .with  this  opinion,  the  habit  of  courts  of  commoa 
law  baa  been  to  deal  with  ships  as  personal  property,  subject  in  the 
main,  like  other  personal  property,  to  municipal  authority,  and 
liable  to  their  remedial  process  of  attachment  and  execution,  and 
the  titles  to  them,  or  contracts  and  torts  relating  to  them,  are  eog^ 
nitable  in  those  courts. 

It  has  not  been  made  a  question  here  that  the  Royal  Saxon  could 

not  be  attached,  or  that  the  title  could  not  be  deeided  in  repleriui 

But  the  District  Court  seems  to  hare  considered  that  a  ship  wss  a 

juridical  person,  baring  a  itatui  in  the  courts  of  admiralty,  and 

that  the  admiralty  was  entitled  to  precedence  whenerer  any  ques* 

tion  srose  which  authorised  a  judicial  tribunal  to  call  this  legtl 

entity  before  it.     The  District  Court,  in  describing  the  source  of 

its  authority,  says  of  the  contract  of  bottomry,  that  **  it  is  mads 

with  the  thing,  and  not  the  owner,'*  and  that  the  contract  of  tha 

mariner's  is  similar ;  that  the  RE8  **  represents  "  in  that  oonrt  all 

persons  baring  a  right  and  privilege,  while  the  rights  of  the  owner 

are  treated  there  as  something  incorporeal,  separable  from  the  r/f, 

and  which  might  be  seised  by  the  sheriff,  eren  though  the  rt$  might 

be  in  the  admiralty.    This  representation  is  not  true  in  matter  of 

fact,  nor  in  point  of  law.    Contracts  with  mariners  for  service,  and 

other  contracts  of  that  kind,  are  made  on  behalf  of  owners  who 

incur  a  personal  responsibility ;  and  if  lenders  on  bottomry  depend 

upon  the  vessel  for  payment,  it  is  because  the  liability  of  the  owner 

is  waived  in  the  contract  itself.    '*  In  all  causes  of  action,**  says  the 

judge  of  the  admiralty  of  Qreat  Britain,  **  which  may  arise  during 

the  ownership  of  the  persons  whose  ship  is  proceeded  against,  I 

apprehend  that  no  suit  could  ever  be  maintained  against  a  ship 

where  the  owners  were  not  themselves  personally  liable,  or  where 

tho  liability  had  not  been  given  up."     Th$  Druid^  1  Wm.  Rob. 

899.    And  the  opinion  of  this  court  in  Th$  Sehd&n0r  Frumttn  vs» 

Buckingham,  18  How.,  188,  was  to  the  same  effect. 
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la  eoorti  of  oobmib  bv,  Um  forHt  of  octm  IniH  •  nil  to  Uw 
pmoM  whose  Icgftl  ri^  hm§  bom  oicctffl,  ami  tkof«  vIm  havo 
impaired  or  injured  iL  la  tlutgij,  tlw  Bimbcr  of  tlw  portico  ii 
enlarged,  and  oil  are  iododed  who  are  iotcrc*ted  is  tho  okjed  of 
the  mit ;  and  oo  tho  partico  ore  gemenStj  kwrwa,  they  ore  aoido 
portiee  bj  naaw  oad  by  ipcciol  notieo. 

In  ■dnuraltj,  all  portico  who  horo  an  inlcfcft  in  tho  mhJeH 
of  the  toit — tho  re§  mmj  oppear,  and  eadi  Ma j  propoid  indo- 
pendentlj  hie  intcrcot.  The  aeimro  of  the  MS,  and  tho  pnhlica- 
tion  of  the  Monitioa  or  inritation  to  oppcar,  ia  fvgarded  as  eqoi* 
Talent  to  tho  portienlar  ierrieo  of  proccai  in  tho  eoorte  of  law 
and  eqnitj.  Bui  tho  keb  ie  in  no  other  aenfo  than  thie  the 
rcpresentatire  of  the  whole  workL  Bat  it  foUowe,  that  to  giro 
joriodiction  tn  rem,  there  nrait  have  been  n  Talid  oeizaro  and 
an  actnal  control  of  tho  thip  by  tho  marahal  of  tho  ooort;  and 
the  anthoritieo  are  to  thb  efleet.  JennimgM  ti.  Car$9n^  4  Cr.,  2 ; 
8  Waro*i  Ada.  R.  362.  In  tho  preocnt  inrtance,  tho  lornee  woo 
tjpieaL  There  waa  no  oxdoMVo  eoatodj  or  oootrol  of  tho  barqoo 
bj  the  iMmbal  from  tho  21at  of  Jannary,  1^49,  to  the  day  of  tho 
•ale;  and  when  tho  order  of  aalo  was  made  in  tho  Diatriet  Conrt, 
oho  was  in  the  actnal  and  legal  poesoesion  of  the  iheriC 

Tiie  case  of  the  OUvtr  Jordan^  2  Cortis  R.  414,  waa  one  of  a  vessel 
attached  by  a  aheriff  in  Maine,  nnder  process  from  the  Soprcme 
Conrt.  She  was  sabseqncntly  libelled  in  tho  I>istriet  Court  of  the 
United  Ststco  npon  tho  claim  of  a  material  man.  The  District 
Court  sustained  the  jorisdiction  of  the  eonri.  Bat  on  appeal  the 
oxoeption  to  tho  jorisdiction  was  allowed,  and  tho  decree  of  the  Dis- 
trict Conrt  fOTorsod*  Ur.  Jostice  Coriis  obserred :  '*  This  Tessel 
being  ia  tho  oostody  of  tho  law  of  the  State,  the  marshal  oonld  not 
lawfully  osecnto  tho  warrant  of  arrest"  In  the  case  of  the  ship 
Robert  FuUm^  1  Paine,  a  C.  R.,  620,  the  late  Mr.  Jostice  Thomp- 
son held  that  tho  warrant  from  tho  admiralty  coold  not  bo  lowfoUy 
oioouted  under  similar  eireamstancea,  and  that  tho  District  Court 
eoald  not  proceed  t»  rem*  Tho  same  subject  has  been  eonsidered  • 
by  State  courts,  and  their  authority  is  to  tho  same  effect.  JTeoim^ 
Ta.ifij^Mi^SOhioB.N.  8.^  l^^i  Cbrry/ vs.  2Viyl^r,  12 Harrisi 264. 
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Our  oonalanoft  it,  ibftl  Uke  Dntriei  Ga«rt  of  PeBaqrlv^B"^  ^ 
no  jnritdietioA  of«r  the  Bojal  Saxon  when  iU  ordor  of  ado  v« 
mftdo,  and  that  tho  mIo  by  the  marahal  waa  inoperatiTt. 

The  riew  we  hart  taken  of  thia  eame  renden  it  nnneeenaj  for 
va  to  oonaider  an/  qneation  relative  to  the  reapeotive  Bona  of  the 
attaching  orediton,  and  of  the  aeamen  for  vageoi  or  aa  to  the 
effect  of  the  aale  of  the  proper^  aa  ohai^geable  or  aa  perithaUe, 
npon  them. 

OfU  opinion  ia,  that  there  ia  no  error  in  ae  tnA  of  the  reeorl 
of  the  Sapreme  Conrt  of  Penna/lvania  aa  ia  broqght  before  this 
oourt  bjr  the  writ  of  errori  and  the  jndgment  of  the  oonrt  ia  oonse* 
qnentlj  affirmed. 

TiXBTf  J.  (diaaenting.)— I  dieecnt  from  the  opinion  of  theoeort. 
The  principle  upon  whieh  the  case  ia  decided  ia  ae  importanti  and 
will  operate  so  widely,  that  I  feel  it  my  dut/  to  show  the  gronnds 
npon  which  I  differ.  This  will  be  done  aa  bridl/  aa  I  can ;  for  my 
object  is  to  state  the  prbciplca  of  law  npon  which  mj  opinion  is 
formed,  rather  than  to  argue  them  at  length. 

The  opinion  of  the  eonrt  treata  thia  controreny  aa  a  eonftict  be* 
twccn  the  jnriadaction  and  rights  of  a  State  conrt,  and  the  jnrisdio- 
tion  and  righu  of  a  oonrt  of  the  United  States,  aa  a  oonflict  be- 
tween soTcreignties,  both  acting  hj  their  own  officera  within  the 
spheres  of  their  acknowledged  powers.  In  my  JndgaMnt  this  is  a 
mistaken  riew  of  the  qneetioa  presented  hj  the  record.  It  is  not  a 
question  between  the  relatire  powers  of  a  State  and  the  United  States 
acting  through  their  Judicial  tribunals,  but  morel/ npon  the  relative 
powers  and  duties  of  a  conrt  of  admiralt/  and  a  oonrt  of  common 
law  in  the  case  of  an  admitted  maritime  lien.  It  b  true  thai  the 
oourt  of  admiralt/  ia  a  eonrt  of  the  United  States,  and  the  conrt  of 
common  law  ia  a  oonrt  of  the  Stateof  Pennqrlvaniai  Botthoveir/ 
aame  qnestiona  ma/  ariaoi  and,  indeed,  have  nriaen,  where  both 
couru  are  ereated  b/  and  acting  under  the  aame  sovereignt/*  And 
the  relative  powera  end  duties  of  a  oonrt  of  admimll/  and  a  oonri 
of  common  law  Oan  npon  no  aonnd  piinciplea  bo  differenli  because 
the  one  is  a  court  of  tho  United  Stnlea  and  th^  other  the  oemrtof 
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ft  State.  The  tane  nilet  whicb  would  gorern  vnder  similar  di^ 
amattaocesi  vImt*  tba  proccia  of  attadmcat  or  a  fitri  faoaa  Iwd 
iaancd  froB  a  drewl  oouri  of  tko  Unitod  States  exereisiag  a  eooi* 
aMMi  law  jarisdictiont  nasi  gorera  in  this  ease.  The  eeart  of  ad* 
Bitraltj  and  tbe  coart  of  eomnoa  law  liare  eaeh  llieir  appropriate 
and  prciicribevl  sphere  of  setion,  and  caa  nef  er  eome  ia  eoafliefty 
valets  one  of  thes  goes  ootside  of  its  proper  orbit  And  a  eoart 
of  a  eonmon  law,  althoagh  aetiag  aader  a  State,  has  no  right  to 
place  it«elf  within  the  sphere  of  action  appropriated  pceuliarlj  and 
eidasivel/  to  a  eoart  of  admiraltjff  and  thereby  iapede  it  in  the 
discharge  of  the  dntict  imposed  npon  it  hj  the  Constitntion  and 
the  law. 

There  are  some  principles  of  law  which  hare  been  so  long  and  so 
well  esUblished  that  it  is  aallident  to  sUto  them  withoafc  refetring 
to  anthoritics. 

The  liea  of  seamen  for  their  wages  is  prior  and  paramonnt  to  all 
other  claims  en  the  ressel,  and  most  be  first  paid. 

Bjr  the  Constitntion  and  laws  of  the  United  Sutes  the  onlj 
eonrt  that  has  jnrisdiction  orer  this  lien,  oir  authorised  to  enforce 
it,  is  the  coart  of  admiralty,  and  it  is  the  datj  of  that  oenrt  to 
do  so. 

The  seamen,  as  a  mMter  of  right,  are  entitled  to  the  process  of 
the  court  to  enforoe  pa/ment  prompt! j,  in  order  that  they  ma/  not 
be  left  penniless,  and  without  the  means  of  support  on  shore.  And 
the  right  to  this  remedy  is  as  well  and  firmly  established  as  the 
right  to  the  paramount  lien. 

Ko  court  of  common  law  can  enforce  or  displace  this  lien.  It 
has  no  jurisdiction  over  it,  nor  any  right  to  obstruct  or  iaterfera 
with  the  Iten,  or  the  remedy  wliieh  b  giren  to  the  seaman. 

A  general  creditor  of  the  ship-owner  has  no  lien  on  the  vosseL 
When  she  b  atUched  (as  in  thb  case)  by  process  from  a  eonrt  of 
common  law,  nothing  b  taken,  or  can  be  taken,  but  the  tntersst  of 
the  owner  remaining  after  the  maritime  liens  are  satisfied.  The 
oeisnie  dees  not  reach  them.  The  thfng  taken  b  not  the  whole  in* 
teieat  in  the  ship.  And  the  only  interest  which  thb  process  can 
iciao  b  a  seeondaiy  snd  snbordinalo  iateresti  anl^t  to  the  anpo* 
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rior  and  parainoiint  daimi  for  tMinen't  wages ;  and  what  will  be 
the  amoaat  of  thoae  elainna,  or  whether  anythiDg  would  remain  to 
be  attached,  the  eovrt  of  eomnioii  law  oatinol  know  until  they  are 
heard  *nd  deeided  upon  in  the  eonrt  of  admiraltj. 
I  do  not  tmderatand  theee  propoeitiona  to  be  diaputed. 
Under  the  attachment,  therefore,  which  leaned  from  the  eonmon 
law  eonrt  of  Fenna/lTania,  notUng  waa  legall/  in  the  eostody  of 
the  sheriiT  but  the  intereat  of  the  owner,  whatever  it  mi^t  prove 
to  be,  after  the  liena  were  heard  and  a^indieated  in  the  only  eonrt 
that  eonld  hear  and  determine  them.    The  common  law  proeem 
waa  not  and  oonld  not  bo  a  proceeding  m  rem^  to  charge  the  ship 
with  the  debt,  for  the  creditor  haa  no  lien  upon  her,  and  the  coart 
had  no  juriadiction  orer  aoythtng^  bnt  the  owner'a  reaidonn. 

The  whole  ahip  eonld  not  be  aold  hj  them,  ao  aa  to  conrey  la 
'absolute  right  of  propertj  to  the  purchaser.  And  OTen  what  wu 
aeised  waa  net  taken  to  anbject  it  to  the  payment  of  the  debt,  bot 
merelj  to  compel  the  owner  to  appear  peraonallj  to  a  suit  brongbt 
againat  him  in  pkrt&nam  in  the  court  which  tssned  the  process  of 
attachment.  It  waa  ancQlary  to  the  suit  againat  him  peraonallj, 
and  nothing  more.  The  Teasel  would  be  released  from  the  proeess 
and  restored  to  him  as  soon  aa  he  gave  bail,  and  appeared  to  the 
auit ;  and  ahe  would  be  condemned  and  aold  only  upon  his  refostl 
to  appear.  But  according  to  the  laws  of  the  State,  and  the  prae- 
tice  of  the  common  law  court,  twelre  montha  or  more  might  clapfe 
before  the  ressel  waa  oither  aold  or  released  from  the  process. 

The  question,  then,  is  simply  this,  can  a  court  of  common  law, 
having  jurisdiction  of  onljr  a  subordinate  and  inferior  interest,  shot 
the  doors  of  jusUce  for  twelve  months  or  more  againat  the  para> 
mount  and  superior  daims  of  seamen  for  wages  due,  and  prevent 
them  from  seeking  a  remedj  in  the  only  oourt  that  can  give  it  7  I 
think  not  And  if  it  ean  be  done,  then  the  paramonnt  righta  of 
seamen  for  wages,  ao  long  and  ao  constantly  admitted,  isadelosion. 
The  denial  of  the  remedy  for  twelve  months  or  more  after  the  ship 
haa  arrived,  la  equivaleat,  in  its  effect  upon  them,  to  a  denial  of  the 
lien;  anbetaataaliy  And  practically  it  would  amount  to  the  same 
thiagi    And  it  ia  dually  a  denial  of  th«  right  «f  the  eovrt  efadp 
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miralty  to  eiercise  the  jurisdietion  conferred  on  it  by  the  eonitilu- 
tion  and  Uwa  of  the  United  States. 

Now  it  ia  very  clear,  thai  if  this  ahip  had  been  aeiied  by  process 
from  a  common  law  court  of  the  United  Statca  for  a  debt  doe  from 
tho  owner,  the  posaesston  of  the  marahal  under  that  procesa  would 
haro  been  superseded  by  process  from  the  admiralty  upon  a  pre- 
ferred maritime  lien.  This  I  understand  to  be  admitted.  And 
if  it  be  admitted,  I  do  not  aco  how  the  fact  that  this  process  was 
from  a  common  law  court  of  a  State,  and  aerrcd  by  its  own  officer, 
can  make  any  difference ;  for  the  common  law  court  of  a  State  has 
no  more  right  to  impede  the  admiralty  in  the  exercise  of  its  legiti* 
mate  and  exclusive  powers,  than  a  common  law  court  of  the  United 
States.  And  the  ahcriff,  who  is  tho  mere  minbterial  officer  of  the 
court  of  common  law,  can  haTe  no  greater  power  or  jurisdiction 
over  tho  resscl  than  the  court  whose  process  he  executes,  lie 
seises  what  the  court  had  a  right  to  seize;  he  has  no  right  of 
possession  beyond  it ;  and  if  the  interest  orer  which  the  court  has 
jurisdiction  is  secondary  and  subordinate  to  the  interest  orer  which 
the  admiralty  has  cxcIusitc  jurisdiction,  his  possession  is  secondary 
and  subordinate  in  like  manner,  and  subject  to  the  process  on  the 
superior  and  paramount  claim.  It  is  the  process  and  the  authority 
of  the  court  to  issue  it  that  must  determine  who  has  the  superior 
righL  And  if  the  one  is  to  enforce  a  right  paramount  and  superior 
to  the  other,  it  is  perfectly  immaterial  whether  the  first  process  was 
scTTed  by  a  sheriff  or  the  marshal.  Nor  docs  it  make  any  difference 
when  they  are  served  by  different  officers  of  different  courts.  In 
tho  case  of  the  Flora^  1  Ilagg.  208,  the  ressel  had  been  aeiied  by  a 
sheriff  upon  process  from  the  Court  of  King's  Bench.  She  was 
afterwards,  and  while  in  possession  of  the  sheriff,  arrested  upon 
process  from  the  admiralty  on  a  prior  maritime  lien,  and  was  sold 
by  the  marshal  while  the  sheriff  still  hold  her  under  the  common 
law  process.  Tho  sale  by  the  marshal  wu  held  to  be  valid  by  the 
King's  Bench.  It  is  true,  that  the  creditor  at  whose  suit  the  vessel 
was  seixed  by  the  sheriff  consented  to  the  sale,  and  claimed  to  come 
ia  for  the  surplus  after  paying  the  maritime  lien.  But  if  the  mar. 
shal  could  not  lawfully  arrest  while  she  wu  in  the  possession  of  tho 
4S 
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sberiflT,  1i«  could  not  Uwfally  sell  micler  that  arrest,  nor  while  tbe 
tbcriff  attll  beld  poaieaeioD,  and  no  consent  of  parties  would  make 
it  a  ralid  marsbaVa  sale,  and  giro  a  good  title  to  the  pmnehaser,  if 
tbe  aalo  was  witbont  antboritj  of  law.  The  Talidity  of  these  pro- 
ceedings was  brongbt  before  the  courts  by  the  ship-owner,  snd  ear^ 
nestlj  litigated.  The  Gonrt  of  King's  Beneb  sanctioned  tbe  sale 
not  npon  tbe  ground  that  tbe  creditor  consented  to  it,  but  upon  the 
ground  tbf  t  tbe  niarshal  acted  under  a  court  of  competent  antboritj 
(see  note  801),  and  tbej  refused  to  Interfere  with  tbe  SDrphs 
which  remained  after  payment  of  seamen's  wag^,  which  had 
been  paid  into  tbe  registiy  of  tbe  admiralty,  eren  in  behalf  of  the 
creditor  who  bad  seised  under  their  own  process.  Tbe  King's 
Bench  do  not  seem  to  bare  supposed  there  was  any  confliet  of 
jurisdiction  in  the  case,  or  that  tbeir  process  or  officer  had  been 
improperly  interfered  with  by  the  marshal,  nor  did  tho  King's 
Bench  hold  that  there  WM  any  incongruity  in  tbe  possession  of  the 
sheriff  and  tbe  marshal  at  the  same  time.  On  tbe  contrary,  it  wu 
conceded  on  all  hands  that  tbe  poesession  of  tbe  sheriff  was  no 
obstacle  to  the  arrest  by  tho  marshal,  nor  any  impediment  in  the 
way  of  tho  admiralty  when  exercising  its  appropriate  and  exdosire 
jurisdiction,  in  enforcing  claims  prior  and  superior  to  that  of  tbe 
attaebing  creditor.  Is  there  any 'substantial  difference  between 
that  case  and  tbe  one  before  us  T  I  can  see  none. 

Chancellor  Kent,  in  bis  Commentaries,  states  tbe  principle  with 
bis  usual  precision  and  clearness,  and  in  a  fow  words.  In  toI.  Ist, 
880,  spealcing  of  tbe  lien  for  seamen's  wages,  be  says :  "  The  admi- 
ralty jurisdiction  is  essential  in  all  such  cases,  for  the  process  of  a 
court  of  common  law  cannot  directly  touch  tbe  thing  m  apeek,*' 
And  in  my  judgment  the  process  of  the  court  of  common  law  in 
this  case  did  not  touch  tbe  interest  of  tbe  seamen  in  tbe  ship. 

But  it  seems,  howcTer,  to  be  supposed,  that  tho  circumstance 
that  the  common  law  court  was  tbe  court  of  a  State,  and  not  of  the 
United  States,  distinguishes  this  case  from  that  of  the  JP/orff,  and  is 
decisive  in  this  controTersy.  And  it  is  said  that  the  Royal  Saxon, 
being  in  possession  of  an  officer  of  a  State  court,  under  process  from 
tbe  court,  she  was  in  the  possession  of  an  officer  of  another  sorer- 
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dgnty  and  wu  ia  the  enttodj  of  iu  Uw,  and  that  no  process  eoiild 
be  serred  upon  her  issving  from  the  conrt  of  a  different  sorereignty, 
withont  infringing  npon  the  rights  of  the  State,  and  bringing  on 
vnaroidablj  a  coniiict  between  the  United  States  and  the  State* 

If  bj  another  and  different  soTercigntj,  it  is  /meant  that  the 
power  of  the  State  is  soTorcign  within  its  sphere  of  aotion,  as  marked 
out  bj  the  constitntion  of  the  United  States,  and  that  no  court 
or  officer  of  the  United  States  can  seise  or  interfere  with  property 
ia  the  custodj  of  an  officer  of  a  State  court,  where  the  property  and 
all  the  rights  in  it  are  subject  to  the  oontrol  of  the  judicial  authori-  .. 
ties  of  the  State,  nobodj  will  dispute  the  proposition.  But  if  it  is 
intended  to  say  that  in  the  administration  of  judicial  power,  the 
tribunals  of  the  States  and  the  United  States  are  to  be  regarded 
as  the  tribunals  of  separate  and  independent  sorcreigiities,  dealing 
with  each  in  this  respect  npon  the  principles  which  goTcm  the 
eomitjr  of  nations,  I  cannot  assent  to  it.  The  oonstitotion  of  the 
United  States  is  as  much  a  part  of  the  law  of  Pennsjlrania  as 
its  own  constitution,  and  the  laws  passed  bj  the  general  gorern- 
ment  pursuant  to  the  constitution  are  as  obligatorj  upon  the  courts 
of  the  States  as  upon  those  of  the  United  States ;  and  they  are 
equally  bound  to  respect  and  uphold  the  acts  and  process  of  the 
courts  of  the  United  States,  when  acting  within  the  scope  of  its 
legitimate  authority.  And  its  courts  of  common  law  stand  in  the 
same  relation  to  the  courts  of  admiralty  in  the  exercise  of  their 
judicial  powers,  as  if  they  were  courts  of  common  law  of  the  United 
States.  The  constitution  and  the  laws,  which  establish  the  admi- 
ral^ eovrts  and  regulate  their  jurisdiction,  are  a  part  of  the 
supreme  law  of  the  State ;  and  the  State  oonld  not  authorise  its  com- 
mon law  courts  to  Issue  any  process,  or  its  officers  to  execute  it, 
which  would  impede  or  prerent  the  admiralty  court  from  perform- 
ing the  duties  imposed  upon  it,  on  exercising  the  power  conferred 
on  it  by  the  constitution  and  laws  of  the  United  Stotes.  The  State 
roarts  hare  not,  and  cannot  haTC,  any  jurisdiction  in  admiralty  and 
miMtime  liens  to  bring  them  into  conflict  with  the  courts  of  the 
l>nitp<l  States.    This  principle  ippears  to  me  to  rest  on  the  dear 
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eonstrnetioii  of  the  eoDBtitvUoiiy  and  liM  been  nuuBtmined  hj  eni- 
nent  jariiiU. 

Prceiscly  the  nme  ^estioni  now  decided  eame  before  the  Cireuit 
Conrt  of  Mtssachiuetta  twenty  jean  ago,  in  the  ease  of  Certmn  Leg» 
^Mahoffanyf  Thomas  Richardson  claimant,  reported  in  2d  Sudd.^ 
589 ;  and  also  before  the  District  Conrt  of  the  State  of  Maine,  thirtj 
years  ago,  in  the  case  of  Pchnd  ahd  Men  ts.  TTie  freight  and 
cargo  of  the  Mg  Spartan^  reported  in  Ware's  Rep.  148 ,  and  b  both 
of  these  cases  the  point  was  foil j  considered  and  decided  bj  the 
conrt ;  and  in  both  it  WM  held  that  a  prcTioas  seisnre  nnder  a  pro- 
cess of  attachment  from  a  State  court  could  not  prerent  the  admi- 
ralty from  proceeding  in  rem  to  enforce  the  peferred  liens  of  whi^ 
it  has  exdnsire  jurisdiction.  ■ 

In  the  case  in  the  Circuit  Court  of  Massachusetts,  Mr.  JuBtics 
Storj  says :  ^  A  suit  in  a  State  conrt  by  replevin  or  by  attachment 
oan  nerer  be  admitted  to  supersede  the  right  of  a  conrt  of  admiralty 
to  proceed  by  a  suit  in  rem^  to  enforoe  a  right  against  that  property, 
to  whomsoerer  it  may  belong.  The  admiralty  does  not  attempt  to 
enter  into  any  conflict  with  the  State  court,  as  to  the  just  operation 
of  its  own  process ;  but  it  merely  asserts  a  paramount  right  agaiast 
all  persons  whaterer,  whether  claiming  abore  or  nnder  the  process. 
No  doubt  can  exist  that  a  ship  may  be  seised  under  admiralty  pro- 
cess for  a  forfeiture,  notwithstanding  a  prioir  replerin  or  attachment 
of  the  ship  then  pending.  The  same  thing  is  true  as  to  the  list  on 
a  ship  for  seamen's  wages,  or  a  bottomry  bond." 

I  quote  the  words  of  Mr.  Justice  Story,  because  he  briefly  and 
dearly  states  the  principle  upon  which  the  jurisdiction  of  the  retpee- 
tire  courts  is  regulated,  and  upon  which  I  think  this  case  ought  to 
be  decided.  The  constitution  and  laws  of  the  United  States  confer 
the  entire  admiralty  and  maritime  jurisdiction  expressly  upon  the 
courts  of  the  general  goremment  And  admiralty  and  maritime  liens 
are  therefoio  outside  of  the  Uno  which  marks  the  authority  of  a 
common  law  court  of  a  State,  and  excluded  from  its  jurisdiction. 
And  if  a  common  law  court  sells  the  reesel  to  which  the  lien  has 
attached,  upon  condemnation,  to  pty  the  debt,  or  on  aoeount  of  its 
perishable  condition,  it  must  sell  subject  to  the  maritime  Hens,  and 
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thej  will  adhere  to  tbe  veaiel  ia  tho  hands  of  the  piirchaseri  and  ef 
thoM  elaiming  ander  him. 

Upoo  what  aouad  pnDeiple,  theii»  of  judicial  rcaiomng  can  it  he 
maintained,  that  althongh  the  proceM  of  a  common  law  court  oan- 
not  reach  the  maritime  licney  yet,  hj  lajing  hold  of  some  other  inter- 
est, it  can  withdraw  them  from  admiraltj  for  an  indefinite  period  of 
time?  It  cannot  iisve  its  mandate  to  the  admiralty,  not  to  proceed 
npon  thoee  liens ;  hut,  according  to  the  present  decision,  it  maj 
take  the  lien  oat  of  its  power  and  out  of  its  jnrisdiction.  I  cannot 
he  pcrsnaded  that  a  eonrt  which,  hy  the  Constitution  of  the  United 
States,  has  no  jurisdiction  over  the  subject-matter^-othat  is,  the 
maritime  lien— can  directly  or  indirectly  prcTent  or  delay  the  court 
which,  by  the  consUtution,  hss  exclusire  jurisdiction,  from  fulfilling 
its  judicial  duty  or  the  seamen  from  pursuing  theii  remedy,  where 
alone  they  can  obtain  it. 

But  the  decision  of  this  oourt  in  the  case  of  Jlagan  ts.  Luea»,  10 
Pet,  400,  it  !■  said,  is  the  same  in  principle,  and  must  govern  the 
case  now  before  us.  If  this  were  the  case  I  should  yield  to  its 
authority,  howerer  reluctant  I  might  feel  to  do  so.  But  in  my  judg- 
ment the  point  decided  in  that  case  has  no  analogy  wh^terer  to  the 
qvestions  ariiing  in  this.  i 

In  the  case  of  Hagan  ts.  Luea%^  a  judgment  had  been  obtained  in 
the  State  Court  of  Alabama  against  certain  defendants,  and  an 
execution  issued,  upon  which  certain  slarcs  were  seised  by  the  sheriff 
as  the  property  of  the  defendants.  Lucas,  the  defendant  in  this 
writ  of  error,  claimed  the  property  as  belonging  to  him ;  and  under, 
a  statute  of  Alabama,  the  property  Was  restored  to  him  by  the 
sherifl^  upon  his  giving  bond  for  the  forthcoming  of  the  slaved,  if  it 
should  be  found  that  they  were  the  property  of  the  persons  against 
whom  tho  execution  was  issued.  And  proceedings  were  thereupon 
had  to  try  before  court  the  right  of  property,  according  to  the  pro- 
Tisions  of  the  State  law.  Pending  these  proceedings,  a  judgment 
was  obtained  in  the  district  court  of  the  United  States  against  the 
sane  defendants,  and  an  execution  issued,  which  the  marshal  levied 
OB  the  same  property  that  had  been  seised  by  the  sheriff.  Lucas 
thareopon  appeared  ia  oourt,  and  again  claimed  the  slaves  as  belong- 
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iDg  to  him»  and  %i  the  trial  exhibited  proof  that  the  proceeding!  to 
irj  the  right  of  property  under  the  sheriiTa  Itrj  were  still  peodiog 
and  nDdetemiiiied  in  the  State  oonrt.  Both  the  eonrt  belov  and 
thia  eonrt  held,  that  under  theae  eircmnstancea  the  property  eoald 
not  he  taken  in  exeoation  by  the  marahal  upon  proeeaa  from  the  dii- 
trict  eourt  of  the  United  Statea. 

Bat  what  waa  the  principle  npon  which  that  caae  tarned  7  and 
what  reaemblanoe  haa  it  to  the  qneationa  we  are  now  tailed  on  to 
eoDflider  T 

Here  were  two  conrte  of  common  law,  ezerciaing  the  same  jvii- 
diction,  within  the  same  territorial  limita,  and  both  covrta  goremed 
by  the  aame  lawa.  Neither  ooort  had  any  pecnliw  or  exelncire 
jurisdiction  orer  the  property  in  qaestion,  nor  of  any  peculiar  right 
or  lien  upon  it  The  State  court  had  the  same  power  with  the  Dis- 
trict Court  to  hear  and  decide  any  question  that  might  arise  ss  to 
the  rights  of  property  of  any  person,  and  to  protect  any  liens  snd 
priorities  of  payment  to  which  the  property  or  ita  proceeds  weie 
liable.  In  a  word,  they  were  courts  of  concurrent  and  co-ordinate 
jurisdiction  OTcr  the  subject  matter ;  and  if  the  plaintiff  in  the  Dis- 
trict Court  had  any  preferred  interest  -in  the  property,  or  any  sape*' 
rior  or  prior  claim,  he  could  hare  asserted  that  claim  in  the  State 
court,  and  hare  obtained  there  the  aami  remedy  and  the  aame  pro- 
tection of  his  rights,  and  as  effectually  and  speedily  aa  the  court  of 
the  United  Statea  could  hare  afforded  him. 

And  thia  court,  in  deciding  the  case,  did  nothing  more  than 
adhere  to  a  rule  which,  I  beliere,  ia  unirersally  recognised  by 
courta  of  joatice— that  ia,  that  between  courta  of  concurrent  juris- 
diction, the  court  that  first  obtaina  possession  of  the  eontrorersy, 
or  of  the  property  in  dispute,  must  be  allowed  to  dispose  of  it  finally, 
without  interference  or  ktermption  from  the  oo-ordinate  court. 
And  this  rule  applies  where  the  concurrent  jurisdictions  .are  two 
eourta  of  the  United  States  or  two  courts  of  a  State,  or  one  of  them 
the  court  of  a  State  and  the  other  a  eourt  of  the  United  Sutes.  It 
was  no  new  question  when  the  caae  of  Eagtm  tb.  £«eas  came  belbors 
this  court ;  but  an  old  and  familiar  one,  upon  which  courta  of  csn« 
onrrent  juriadiotion  hare  necessarily  uniformly  aeted,  in  order  to 
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prcrent  indcoorou  and  iojartoos  conflicU  betircon  eourts  in  tlie 
admmutratMm  of  juiice.  Indeed,  tliis  principle  eoenia  hardly  to 
Unre  been  dispnted  in  that  ease.  The  argnmenU  of  counsel  are  not 
giTen  in  the  report.  Bat,  judging  from  the  opinion  delivered  hj 
the  oourti  the  main  qnestion  aeema  to  have  been,  whether  the  alaree 
were  not  releaaed  from  exeeotion  hy  the  bond  given  by  Lncat,  and 
tho  bond  euhstituted  in  their  place.  The  court,  under  the  authority 
of  a  ease  decided  in  the  State  court  of  Alabama,  held  that  thcj  were 
not  released  from  the  sheriff's  levy,  ahd  therefore  applied  the  fami- 
liar rule  in  relation  to  courts  of  concurrent  jurisdiction. 

But  how  can  the  case  of  ITagan  vs.  Lueat,  influence  the  decision 
of  this  T  If  Fennsylvanta  had  an  admiralty  or  any  other  court 
with  jurisdiction  over  maritime  liens,  and  the  attaching  creditor  had 
proceeded  in  that  court,  undoubtedly  the  same  priociplo  would 
apply.  But  the  State  has  no  such  court,  and  can  have  none  such, 
vnder  the  constitution  of  the  United  States.  The  jurisdiction  of 
the  District  Court  is  exclusive  on  that  subject,  and  the  line  of  divi- 
eioB  between  that  and  the  eourts  of  common  law  is  plainly  and  dis- 
ttnctly  drawn*  And  when  the  Dislriot  Court  proceeded  to  enforce 
the  lien  for  seamen's  wages,  it  interfered  with  no  right  which  the 
creditor  had  acquired  under  the  process  of  attachment,  nor  with  any 
right  of  property,  subject  to  State  jurisdiction ;  and  when  the  Dis- 
trict Court,  acting  within  its  exclusive  and  appropriate  jurisdictioui 
proceeded  to  enforce  the  preferred  and  superior  right  of  seamen's 
wages,  it  claimed  no  superiority  over  the  State  court ;  it  merely 
exercised  a  separate  and  distinct  jurisdiction.  It  displaced  no  right 
which  the  attaching  creditor  had  acquired  under  the  State  process, 
nor  in  any  degree  lessened  his  security.  Nor  did  it  interfere  with 
aiij  right  over  which  the  State  court  had  jurisdiction.  If  the  liens 
were  paid  without  sale,  his  attachment  still  held  the  ship.  If  she 
wan  sold,  his  right,  whatever  it  was,  adhered  to  the  surplus,  if  any 
remained  after  discharging  the  liens.  And  if  the  State  court  passed 
judgment  of  condemnation  in  his  favor,  he  would  be  entitled  to 
receive  from  the  registry  of  the  admiralty  whatever  was  awarded 
him  by  the  State  court,  if  there  was  surplus  enough  after  paying 
the  auperior  and  preferred  claims  for  maritime  liens.    I  oan  see  no 
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conflict  of  JorisdiotioD  ;  nor  can  tlieiro  be  anj,  if  each  tribmial  con- 
fines iUclf  to  iU  oonstitntional  and  appropriate  jarisdietion. 

Bat  mj  brethren  of  the  nn^ritj  seem  to  supposei  that  the  pria- 
ciple  decided  in  Eagan  ts.  Lucm  goes  farther  than  I  nnderstud 
it ;  and  that  it  hss  established  the!  principle,  that  where  a  ship, 
within  the  limits  of  a  State,  is  attached  bj  aii  officer  of  a  StatCi 
nndor  process  from  a  State  eonrt,  no  process  can  be  scnrcd  upon  it 
from  a  district  court  of  the  ITnited  States,  while  it  is  held  under 

■ 

attachment  by  the  sheriff;  and  that  the  sheriff  might  lawfully  repel 
the  marshal  if  he  attempted  to  senre  a  process  tii  rem,  although  it 
was  issued  bj  the  District  Court  of  the  United  States,  to  enforce  a 
paramount  and  a  superior  claim,  for  which  the  ship  was  liable,  and 
which  the  District  Court  had  the  exclnsire  right  to  enforce,  and^nrer 
which  the  State  court  had  not  jurisdiction. 

If  (his  be  the  principle  adopted  bj  this  court,  and  be  followed  out 
to  its  necessary  and  legitimate  results,  it  must  lead  them  further,  I 
am  conrinced,  than  thej  are  prepared  to  go.  For  it  might  hare 
happened,  that  after  this  ressel  was  seised  by  the  sheriff,. and  while 
she  remained  in  his  possession,  it  was  disoorered  thatshe  was  liable 
to  forfeiture,  or  had  incurred  some  pecuniary  penslty,  which  was 
by  law  a  lien  upon  her,  and  process  issued  by  the  District  Court  to 
arrest  her,  in  order  to  enforce  the  penalty  or  forfeiture.  In  such 
a  case  no  one,  I  presume,  would  think  that  the  sheriff  had  a  right 
to  beep  out  the  marshal,  and  prerent  him  from  arresting  the  ship; 
nor  would  such  an  arrest,  I  presume,  be  regarded  as  a  riolation  of 
the  soTcreignty  of  the  State,  nor  an  illegal  interference  with  the 
process  or  jurisdiction  of  its  courts.  Yet  if  it  be  admitted  that  the 
marshal  may,  under  such  pi^cess,  lawfully  take  possession  and  con* 
trol  of  the  ressel,  upon  what  principle  of  law  docs  it  stand?  Simply 
upon  this,  that  the  rights  of  the  United  States,  under  the  constitu- 
tion, are  paramount,  and  superior  to  the  right  of  the  attaching 
creditor.  And  as  the  District  Court  has  exclnsire  jurisdiction  to 
decide  upon  them,  and  enforce  them,  and  the  State  court  no 
jurisdiction  orer  them,  the  State  court  cannot  lawfully  interfere  with 
the  process  of  the  District  Court,  when  exercising  its  eielosim 
jurisdiction  tO  enforce  and  maintain  this  paramount  and  superior 
right. 
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Bat  M  not  the  claim  for  narincrs*  wages  anperior  and  paramount 
to  the  claim  of  the  genernl  creditor  at  whoae  anit  the  attacliment 
issvcd  T  lias  not  the  District  Court  the  eiclnsire  power  to  enforce 
and  maintain  this  right,  and  is  not  the  State  court  without  jurisdic- 
tion upon  the  subject  T  It  is  true,  that  the  seaman's  right  is  not 
regarded  aa  of  equal  dig.iity  and  importance  with  the  rights  of  the 
United  States.  Bat  if  the  proposition  be  true,  that  after  the  ressel 
was  seised  hj  the  sheriff  she  was  in  the  castodjr  of  the  law  of  the 
State,  and  no  process  from  the  District  Court  would  aothoriie  the 
marshal  to  arrest  her,  although  it  was  issued  upon  a  higher  and 
superior  right  for  which  the  ship  was  liable,  and  orer  which  the  State 
court  had  no  jurisdiction,  the  proposition  must  necessarily  embrace 
process  to  enforce  the  superior  and  prior  rights  of  the  United  States, 
aa  well  as  the  superior  and  privileged  rights  of  individaals ;  for  the 
Dutrict  Court  has  no  right  to  trespass  upon  the  sovereigia  and  rcscrrcd 
rights  of  a  State,  or  to  interfere  unlawfullj  with  the  process  of  its 
eourts,  becaose  the  United  States  are  the  libcllants,  and  the  process 
issued  at  their  instance.  In  this  respect  the  United  States  have  no 
greater  right  than  an  individual.  And  if  the  Royal  Saxon  might 
hare  been  arrested  bj  the  marshal  to  enforce  the  higher  and  superior 
right  of  the  United  States  in  the  appropriate  court,  I  can  see  no 
reason  why  he  might  not,  upon  the  same  grounds,  make  the  arrest 
to  enforce  and  protect  the  higher  and  superior  right  to  mnriners* 
wages.  I  think  it  will  be  diincult  to  draw  any  clear  line  of  distinc- 
tion between  them,  and,  in  my  opinion,  the  process  may  be  lawfully 
executed  by  the  marshal  in  either  case. 

I  agree  with  the  mnjority  of  my  brethren  in  regarding  it  as  among 
the  first  duties  of  every  court  of  the  Unittd  States  carefully  to  avoid 
trespassing  upon  the  rights  reserved  to  the  States,  or  interfering 
with  the  process  of  their  courts  when  they  are  exercising  either  their 
exelusivo  or  concurrent  jurisdiction  in  the  matter  in  controversy. 
And  with  the  high  trusts  and  powers  confided  by  the  Constitution 
to  the  Supreme  Court,  it  is  more  especially  its  duty  to  abstain  from 
all  such  interference  itself,  and  to  revise  carefully  the  judgments  of 
the  inforior  courts  of  the  United  States  whenever  that  question 
arises,  and  to  reverse  them  if  they  exceed  their  jurbdiction.    But  I 
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must  add,  that  whilt  ia  mj  jodgmeot  this  eoort  ihonld  he  the  hit 
court  in  the  I7iii<m  to  exereiee  powers  not  anthorbed  hj  the  ooniti- 
tntion,  it  should  he  the  list  oourt  ia  the  tJnioa  to  retreat  from  dntiM 
which  the  eonatitntion  and  laws  hare  imposed. 

It  has  heen  suggested  that  this  was  a  foreign  ship,  and  the  sea- 
men foreign  seameni  and  that  they  aro  not  therefore  emhraeed  in 
the  act  of  Congress  which  gires  a  lien  upon  the  Tcssel  for  seamen's 
wages.  But  this  proTision  of  the  law  was  nothing  more  than  sn 
affirmance  of  the  lien  which  was  giren  hj  the  maritime  law  ia 
England  from  the  earliest  period  of  its  commercial  jurisprudence, 
and  indeed  hj  the  maritime  law  of  ererj  nation  engaged  m  com- 
mercial adrentures.  And  the  English  law  was  hronght  with  them  hjr 
the  colonists  when  they  migrated  to  this  conntrj,  and  was  inrariiblj 
acted  on  hy  STery  admiralty  court,  long  hefore  the  act  of  Congrem 
was  passed. 

It  is  true  that  it  is  not  in  CTcry  ease  obligatory  npon  oar  ooarts 
of  admiralty  to  enforce  it  in  the  case  of  foreign  ships,  and  the  right 
or  duty  of  doing  so  is  sometimes  regulated  with  particular  nations 
by  treaty.  But  as  a  general  rule,  whore  tliero  is  no  treaty  rcgola- 
tion,  and  no  law  of  Congress  to  the  contrary,  the  admiralty  courts 
hare  always  enforced  the  lien  where  it  was  giren  by  the  law  of  the 
State  or  nation  to  which  the  rossel  belonged.  In  this  respect  the 
admiralty  courts  act  as  international  courts,  and  enforce  the  lien 
upon  principles  of  comity.  There  may  be,  and  sometimes  hare 
been,  cases  in  which  the  court,  nnder  special  circumstances,  has  re- 
fused to  interfere  between  the  foreign  seamen  and  ship  ownor ;  but 
that  is  always  a  question  of  sound  judicial  disoretion,  and  does  not 
affect  the  jurisdiction  of  the  court,  and,  like  all  questions  resting  ia 
the  judicial  disoretion  of  the  court  below,  (such  as  granting  or  re- 
fusing a  new  trial,  continuing  a  case,  or  quashing  an  execution,) 
it  is  not  a  subject  for  rerision  here,  and  furnishes  no  ground  for 
appeal,  or  for  impeaching  the  ralidity  of  the  judgment  The  Dis- 
trict Court  undoubtedly  had  jurisdiction  of  the  case^  if  ia  its  discre- 
tion it  deemed  it  proper  to  exercise  iL 

Indeed,  there  appears  to  hare  heen  no  special  circumstances 
brought  to  the  notice  of  the  court  to  induce  it,  upon  internatioBal 
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eoDsifleratioiis,  not  to  interfere.  There  was  mo  objeetioii  on  tiie 
part  of  the  foreign  skip  owner  or  matter,  Imt,  on  the  eontrarj,  a 
general  desire  that  the  eoart  ahonM  do  ao.  And  eertaini j  t^ia  a^ 
comttanee  wu  not  even  adrerted  to  in  the  State  or  Dittriet  Oonrt, 
nad  had  no  inflnence  npon  the  opinions  of  either. 

It  is  perhaps  to  bo  regretted  that  this  question  of  jvrisdietion  did 
not  arise  between  two  oonrte  of  eommon  law,  but  has  arisen  between 
tbe  admiraltj  eourte  of  the  United  States  and  a  eommon  law  ooort 
of  the  Stete.  I  am  sensible  that  among  the  highest  and  moot  en* 
lightened  minds  which  haTo  been  nurtured  and  trained  in  the 
gtadies  of  the  eommon  law,  there  is  a  jealousy  of  the  admiral^ 
jnrisdiction,  and  that  the  principles  of  the  common  law  are  regarded 
ns  faTorable  to  personal  liberty  and  personal  rights,  and  those  of 
tbo  admiralty  s«  tending  in  a  contrary  direction.  And  under  the 
iikllaenoe  of  this  opinion,  they  are  apt  to  consider  any  restriction 
npon  the  power  of  the  latter  as  so  much  gained  to  the  cause  of  free 
iiiatitutions«  And  as  there  is  no  admiralty  jurisdiction  reserred  to 
tlio  States,  and  the  administration  of  justice  in  their  courts  is  con- 
fined to  questions  of  common  law  and  chancery,  the  studies  and  pui^ 
suite  of  the  jurists  in  the  States  do  not  generally  lead  them  to  examine 
into  the  history  and  character  of  the  admiralty  jurisdiction,  nor  to 
inquire  into  ito  usefulness,  and  indeed  neoessity,  in  erery  countiy 
eztcnsiTely  engaged  in  commerce.  Their  opinions  are  naturally 
formed  from  eommon  law  decisions,  and  common  law  writings  and 
commentaries.  And  no  one  has  contributed  more  than  Lord  Coke 
to  create  these  opinions.  Bis  great  knowledge  of  the  common  law 
displayed  in  hb  Tolnminous  writiugs,  has  made  him  a  high  au- 
thority ui  all  matters  concerning  the  administration  of  justice.  And 
«Tery  one  who  in  early  life  has  passed  through  the  usual  studies  of 
the  common  law,  feels  the  influence  of  his  opinions  afterwards,  in 
all  matters  connected  wilh  legal  inquiries.  The  firmness  with 
which  he  resisted  the  encroachmente  of  the  crown  upon  the  liberty 
of  the  subject  in  the  reigns  of  James  I.  and  Charles  L,  has  added 
to  the  weight  of  his  opinions,  and  impressed  them  more  strongly 
and  durably  upon  the  mind  of  the  student  But  before  we  recetre 
tmplieitly  his  doctrines  on  the  admiralty  jurisdiction,  it  mey  be 
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well  to  remember  thtt  in  the  ease  of  Smart  ts.  W^offf  8  T.  R.  34^ 
whore  the  opinioni  of  Lord  Coke  were  referred  to  upon  a  questioo 
of  admiraUj  jurisdiction,  Mr.  Jaetioe  Buller  amid,  ''with  respect  to 
what  is  aaid  rclatire  to  the  admiraltj  jurisdiction  in  4  lost,  185, 
that  part  of  Lord  Coke's  work  has  been  always  receired  with  great 
cantion,  and  frequcotly  contradicted.  lie  seems  to  hare  ente^ 
tained  not  only  a  jealoasy  of,  bat  an  enmity  against  the  jarisdie- 
tion." 

I  need  not  speak  of  the  weight  to  which  this  opinion  is  entitled, 
when  judicially  prooonnced  by  Mr.  Justice  Bailer  in  ihe  King's 
Bench,  in  deciding  a  well  considered  case  then  before  the  court 
Erery  one  who  has  studied  the  history  of  English  junspradenee 
generally,  and  who  has  not  confined  his  researches  to  the  deeisiou 
of  the  common  law  conrts  and  the  commentaries  of  writers  trained 
in  them,  is  aware  that  a  Tcry  graro  contest  existed  for  a  long  time, 
as  to  the  relatiro  jurudictiona  of  the  court  of  King's  Bench  and  the 
admiralty  after  the  passage  of  the  statutes  of  Richard  II,  which  are 
so  often  referred  to.  And  this  oontroTcrsy  was  continued  with 
unabated  seal  on  both  sides  after  the  pssssgo  of  the.  statutes  of 
Ilonry  IV,  and  Henry  VIII,  on  the  aame  subject* 
'  It  is  not  my  purpose  to  discuss  the  points  on  which  the  courts 
differed.  I  refer  to  the  controTcrsy  merely  to  show  that  the  con- 
struclion  given  to  the  English  statutes  by  the  King's  Bench,  and 
which  finally  narrowed  so  much  the  jurisdiction  of  the  English  ad- 
miralty, was  earnestly  disputed  at  the  time  by  many  of  the  most 
distinguished  jurists  of  the  day.  Indeed,  the  decisions  of  the  King's 
Bench  were  by  no  means  uniform,  and  the  opinions  of  common  law 
judges  on  the  subject  widely  differed.  This  appears  by  the  opin- 
ion of  the  twelve  judges,  giren  to  the  king  in  council,  according 
to  the  usage  of  tbA  English  gorernment  at  that  period  of  its  his- 
tory, and  also  by^  the  ordinance  of  the  Parliament  in  1648,  both  of 
whicli  materially  differed  from  the  decisions  made  before  and  after- 
wards in  the  King's  Bench.  I  refer  to  these  opinions  particalarly 
b-toauso  they  show,  past  doubt,  that  the  construction  placed  upon 
the  English  statutes,  now  so  confidently  assumed  to  hare  been  the 
admitted  one  at  the  timo,  was,  in  fact,  for  soTcral  generations, 
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oarncttly  diapvted  hj  legal  minds  of  the  Ugliest  order,  aod  wm  at 
length  forced  on  the  admiralty  hj  the  controlltng  power  of  the 
King'e  Beneh ;  for,  whaterer  jostice  or  weight  of  argument  there 
might  he  on  the  part  of  the  construction  of  the  admiralty  judges, 
Jhe  power  was  in  the  King's  Bench.  It  exercised  not  merely  the 
oriUnary  appellate  authority  of  a  superior  oourti  hut  it  issued  its 
prohihitioB,  forbidding  any  other  court  to  try  a  suit  brought  in  it 
where  the  judges  of  the  King's  Bench  denied  the  jurisdiction  of  the 
inferior  eowt|  and  cUissed  the  right  to  hare  the  case  tried  before 
themselTes. 

How,  and  under  what  influences,  such  a  power  would  be  exercised 
from  the  reign  of  Richard  II  to  that  of  Henry  VIII,  we  may  readily 
imagine.  It  was  a  period  when  England  was  dirided  by  the 
riTal  claims  of  the  houses  of  York  and  Lancaster  to  the  crown,  and 
WIS  often  conTulsed  by  dril  wars,  not  upon  questions  of  civil  liberty 
or  national  policy,  but  merely  to  determine  which  of  the  claimants 
should  be  their  king;  and  when  the  monarch  who  succeeded  in 
fightbg  his  way  to  the  throne  framed  his  policy,  and  appointed 
the  officers,  ciril  as  well  as  mUitary,  with  a  view  to  maintain  his 
own  power,  and  destroy  the  hopes  of  his  adrcrsary,  rather  than 
with  any  desire  to  promote  the  liberties  of  the  people,  or  SstablisU 
an  enlightened  and  impartial  administration  of  justice  in  his  courts. 
And  as  the  king  was  presumed  to  preside  in  person  in  the  King's 
Bench,  and  the  judges  held  their  offices  at  his  plessure,  no  reader 
of  histOTy  will  doubt  the  temper  and  spirit  in  which  power  was 
exercised. 

But  we  ar^  not  left  to  conjecture  on  that  subject.  The  same 
efforts  and  means  that  were  successfully  used  to  break  down  the 
court  of  admiralty,  were  %]so  used  at  the  same  time,  and  by  the 
same  men,  to  restrict  the  powets  of  the  court  of  chancery,  but  not 
with  the  like  success.  And  the  same  reasons  were  assigned  for  it~» 
that  is,  that  it  proceeded  upon  the  principles  and  adopted  the 
practice  of  the  civil  law,  and  had  no  jury,  and  was  on  that 
aooount  un&?nrable  to  the  principles  of  dril  liberty,  whilst  .the 
proceedings  at  common  law  supported  and  cherished  them.  These 
hcttile  efforts  against  the  ohanoery  continued  until  the  reign  of 
Jaacs  I,  and  were  made  with  renewed  riger  m  the  time  of  Lord 
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Enetanerat  who  vis  appointed  lord  keeper  bj  QneeA  EUttbeUii 
•ad  cheneellor  bj  Jftmes  L 

A  brief  paesege  from  the  life  of  Lord  Chaaoellor  EQeeBere,  bj 
Lord  Campbelly  will  tell  in  bov  fue  tbe  earlier  dedsiona  of  tbe 
oonrta  of  King'a  BoDch  oo  the  ttatatee  of  Richard  II,  Heniy  IV, 
and  Ilenry  VIII,  which  are  so  often  pressed  npoa  na,  ongfat  to  be 
respected  as  just  bterpretations  of  these  statutes,  and  also  how  &r 
we  ooght  to  regard  those  judges  as  high  and  impartial  jnrists,  tttk" 
ing  onljr  to  maintain  free  institntions  when  the/  giro  jadgsMOts  re- 
sUaining  the  jurisdiction  of  other  courts. 

The  passage  I  quote  from  Lord  pampbell  is  in  his  2d*  toL  Liies 
of  the  Chancellon,  184, 185  (London  edition  of  184fi|)  where,  after 
stating  that  few  of  his  (Lord  Enesmere's)  judgments  had  come  down 
in  a  shape  to  enable  us  to  form  an  opinion  of  thttr  mcritSi  but  thst 
thej  were  said  to  haTO  been  distinguished  for  sound  learning,  lucid 
arrangement  and  great  precisioa  of  doetrinoi  he  proceeds  in  the 
following  words: 

**  The  onl J  persons  by  whom  he  was  not  entirely  approred  were 
the  common  law  judges.  He  had  the  boldness  to  question  and  cor- 
rect their  pedantic  rules  more  freely  than  Lord  Keeper  Pudcerin^ 
Lord  Keeper  Bacon,  or  any  of  his  predecessors,  hsd  done^  and  not 
unfrcquently  he  granted  injunctions  against  executions  on  common 
law  judgments,  on  the  ground  of  fraud  in  the  plaintifl^  or  seme 
defect  of  procedure  by  which  justice  had  been  defeated*  He  thus 
not  only  hurt  the  pride  of  these  renerable  magistrates,  but  he 
interfered  with  thoir  profits,  which  depended  mainly  upon  the  uusi- 
ber  of  suits  brought  before  them,  and  the  reputation  of  their  rcspec- 
tire  courts.  These  jealousies  which  begun  so  soon  after  his 
appointment,  wont  on  constantly  increasing,  tiH  at  last,  as  we  shall 
see,  tbey  produced  an  explosion  whidi  shook  Westminster  Hall  to 
its  centre.*' 

We  need  nothing  further  to  show  what  respect  is  dus  to  theopia* 
iens  of  judges  actuated  by  such  motires. 

The  legislation  of  England,  howoTcr,  in  the  present  age^  wken 
the  principles  of  cifil  liberty  and  enlightened  jurisprudence  are 
better  understood,  shows  thst  tho  nstrietions  npon  the  odsurslty 
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jnrisdietioii,  inpoied  by  tbc  King*!  Beneh^  liare  beco  found  ttntoit* 
able  to  the  waatf  of  a  great  commeraal  people^  and  that  tbe  enlarge 
ment  of  tbat  jnnsdielion  ia  not  regarded,  at  tbo  present  daj,  as 
adrerfc  to  the  mareb  of  liberal  and  freo  institutions.  And  tbe 
deeicions  of  tbo  King's  Beneb  baring  been  too  firmly  establisbod, 
hj  repented  adjudications,  to  be  remored  bj  jodioial  antbority,  Par* 
liamcnt  interposed,  and  by  tbe-statnto  of  tbird  and  foortb  Victoria, 
passed  in  1840,  restored  to  tbe  eonrt  many  of  tbe  most  important 
powers  in  ciril  cases  tbat  bad  been  wrested  from  it  by  tbe  dedstons 
in  tbo  King's  Beneb*  Tbe  eonrto  ef  common  law  proTcd  to  be  fitf 
less  suited  for  sucb  controrersies.  And  it  is  no  small  oTidenco  of 
tbe  soundness  of  tbe  doctrines  beretofore  npbeld  by  tbis  eonrt,  tbat 
witb  tbe  powers  restored  by  Parliamesty  the  Englisb  admiral^  now 
exercises  nearly  tbo  same  jurisdiction  wbiab  tlat  court  bad  pre* 
▼iously  maintained  to  be  the  appropriate  and  legitimate  power  of 
a  court  of  admiralty.  A  synopsis  of  tbe  Jvfii^etion  of  tbe  Eng- 
lisb admiralty,  aa  now  establisbed,  is  stated  in  1  Kent's  Com., 
871,  378,  in  tbo  notes.  But  it  is  proper  to  remark,  tbat  in 
stating  in  these  notes  the  admiralty  jurisdiction  as  recognized  in 
tbe  United  States,  I  think  it  is  stated  too  broadly — broader  than 
tbis  court  has  sanctioned ;  for,  as  regards  tbe  jurisdiction  in  policies 
of  insurance,  I  beliere  it  has  never  been  asserted  in  any  circuit 
but  the  first,  and  certainly  has  ncTcr  been  brought  here  for  adjudi- ' 
cation.  ^ 

This  brief  roTiew  of  tbe  long  contest  in  England,  between  tbe 
courts  of  King's  Bench  and  the  admiralty,  seemed  to  bo  neeessary, 
aa  it  shows  past  doubt  tbat  the  efforts  of  the  former  to  take  away 
th«  jurisdiction  of  the  latter,  and  to  compel  tbe  suitors  to  seek 
redress  in  tbo  King's  Bench,  did  not  arise  from  any  anxiety  to  pre; 
scnre  free  institutions,  and  that  the  charges  made  against  the 
admiralty  of  faroring  despotic  principles,  and  usurping  powers 
which  did  not  belong  to  it,  are  without  foundation.  It  shows,  more- 
o?er,  that  the  perserering  encroachments  of  the  King's  Bench,  and 
iu  unwarranted  eonstruction  of  tbe  English  statutes,  were  con* 
atantly  disputed  and  opposed  by  enlightened  jurists.  The  contest 
was  eanritd  on  to  a Ttry  late  period,  with  tarying decisioto i]i.tbt 


688  TATLOEt  ADMIMI8TEAT0RS  m  CUtETL. 

ooari  of  King's  Beneh  itielf,  upon  tba  niljeety  and  no  eertdn  ud 
definite  line  of  jnriedietioni  in  ndminltj,  appean  to  kare  beta 
fixed  and  eetabtitiied  e? en  at  tlie  period  of  the  American  Re? oh* 
tion,  and  indeed  not  nntil  tke  paHage  of  tlie  late  net  of  Parlia- 
ment. 

And  if  we  are  to  look  to  England  for  an  example  of  enligbtened 
policy  in  the  goremment,  and  a  ■jrstem  of  juriepmdenoe  saited  to 
the  wants  of  a  great  oommerdal  naiiooi  or  a  jost  and  impirti^ 
administration  of  the  laws  bj  jvdi^al  tribonals  npon  principleo  moot 
farorable  to  ciril  libertj,  I  should  not  look  to  the  reigns  of  Bichird 
IL,  or  of  Ilenrj  IV.  or  Henry  YIII.,  for  either.  And  I  sboild 
rather  expect  to  find  examples  worth/  of  respeel  and  oom^oDda* 
tion  in  the  England  of  the  present  day,  in  her  statnte  of  third  tad 
fourth  of  Victoria,  in  the  eloTated  and  enlightened  character  of  ill 
present  courts  of  justice,  and  in  their  mutual  respect  and  considen^ 
tion  for  the  acts  and  authority  of  each  other,  without  any  dispkj 
of  jealousy  or  suspicion. 

As  to  the  unfaTorable  tendencies  of  the  admiralty  jurisdietioa,  it 
is,  perhaps,  suiEcient  to  say,  that  under  the  constitution  of  the 
United  States  it  has  no  criminal  jurisdiction ;  nor  is  the  soitor 
without  the  protection  of  a  trial  by  jury,  if  the  legisUtive  body 
which  creates  the  court  and  regulates  its  powers  think  proper  to 
gire  the  right.  There  is  nothing  in  the  character  and  prooMdbgi 
of  the  admiralty  incompatible  with  the  trial  by  jury.  And,  indeed, 
it  hu  already  been  gi? en  to  a  certun  extent  by  the  act  of  Oongreas 
of  1846,  and  may  at  the  will  of  Congress  be  giTOn  in  eveiy  ease, 
if  it  is  supposed  the  purposes  of  justice  require  it. 

I  can,  therefore,  see  no  ground  for  jealousy  or  enmity  to  tho 
admiralty  jurisdiction.  It  has  in  it  no  one  quality  inoonsisteniwith 
or  unfaTorablo  to  free  institutions.  The  simplicity  and  celerity  of 
its  proceedbgs  make  a  jurisdiction  of  that  kind  a  necessity  in  oTcry 
just  and  enlightened  commercial  nation«  The  delays  unaToidibly 
incident  to  a  court  of  common  law,  from  its  rules  and  model  ef 
proceeding,  are  equiTalent  to  a  dental  of  jnstioe  where  the  rights  ef 
seamen,  or  maritime  contracts  or  torts  are  eencemed ;  and  lea- 
faring  men,  the  tritaesses  to  prore  them.  And  the  public  coafidnes 
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it  eonclauTelj  prored  bj  the  well  known  fact,  that  in  the  great 
majority  of  cases,  where  there  is  a  choice  of  jurisdictions,  the  party 
seeks  his  remedy  in  the  court  of  admiralty  in  preference  to  a  eovrt 
of  common  law  of  the  State,  howcTcr  eminent  and  distinguished  the. 
State  tribonals  may  be. 

The  opinions  of  Lord  Goke^  in  all  matters  relating  to  the  laws 
and  institutions  of  England,  were  deeply  impressed  upon  the  Eog- 
lish  nation,  and  for  a  long  time  ezerciaed  a  controlling  bflnence. 
But  with  the  advance  of  knowledge,  and  a  more  enlightened  judg- 
ment in  the  science  of  gorernment  and  jurisprudenoe,  the  courts  of 
justice  hare  not  shut  their  eyes  to  errors  committed  under  the  influ- 
ence of  prejudice  and  passion.  This  is  endent  from  the  language 
of  Mr.  Justice  Buller,  herein  before  mentioned,  by  the  respect  shown 
to  the  jurisdiction  and  authority  of  the  admiralty  in  the  case  of  the 
JWo,  in  Ist  Hag^  and  by  the  recent  act  of  Parliament,  and  I  can 
see  no  good  reason  for  fostering  in  the  common  law  courts  of  this 
country,  whether  State  or  federal,  opinions  springing  from  preju- 
dices^ which  arose  out  of  the  conflicts  of  the  times,  and  which  tend 
to  create  jealousies  and  suspicions  on  their  part,  and  produce  dis- 
cord instead  of  harmony  and  mutual  good  feeling  in  the  tribunals 
of  justice.  These  jealousies  and  suspicions  of  Lord  Coke  undoubt- 
edly grew  out  of  the  Tehement  conflicts,  personal  as  well  as  politi- 
cal, in  which  he  was  so  prominently  engaged  during  all  his  lifetime. 
They  hare  been,  discarded  and  disowned  in  the  courts  of  the  conn- 
try  from  which  we  deriTcd  them,  and  also  emphaticaliy  repudiated 
Ij  the  statute  of  third  and  fourth  of  Victoria.  \ 

And  beliering  u  I  do,  upon  the  best  consideration  I  am  able  to 
giro  to  the  subject,  that  the  decision  and  the  principle  upon  which 
the  opinion  of  the  court  founds  itself  is  inapplicable  to  the  case 
before  us,  and  that  if  it  is  carried  Out  to  its  legitimate  results  it  will 
depriTc  the  admiralty  of  power,  useful,  and  indeed  necessary,  for 
the  purposes  of  justice,  and  conferred  on  it  by  tho  oonstitution  and 
laws  of  the  United  States,  I  most  respectfully  record  my  dissent 

Ur.  Justice  Wathb,  Mr.  Justice  Gribb,  and  Mr.  Justice  Cur* 
FORD  also  dissent,  and  concur  fully  in  the  preceding  riewB  ezpreiMd 
by  the  Chief  Justice. 
41 
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Siik  (UuH  0e  Smn  and  AfpeaU  qf  Jiimimpfi^Apnl,  1868. 
joHir  mmoooBy  ArmLAMT  m^  now*  vmmuM»  *  i»^ 


I.  ru  Itglilfttvr*,  b  less,  clMHmd  tW  Onad  Ovif  KallrvM  •■< 
pt^f,  wltli  p«irw  ••to  pwdMM  nd  ymiw  pcnwM  ttlito  «r  a^y  Uii.vial' 
ttwr," Mid  "to tin  —< ilif on <f  tlw  —  t ptoaww; *  to  ISMlIlM  fcgUft- 
tan  «n«tod  tkatt  H  AmM  m4  b«  towtel  Ar  Mqr  towk  to  tte  fltato  to  iMHite  hy 
Mnlorwwt,  My attot  &«.»  ndtoia  ttitm  •■  Mali  aota^  Um  tulttitnadm 
■lflitb«|tM4««toil»teto«iii  iTtfU;  Itelth*  Mt  tf  1840  vm  uiittlrtliMl, 
nd  applM  to  tfc«  Orud  Oalf  BMiktog  Crapany,  Imairt  m  *•  pMNr  «C 
tnasftr  was  MlAtr  aipi  atoly  giiatod  trTaqriitd  %f  Itoflaaltoa. 

f.  Jwddal  totorpwtottoa  <f  Mto  warta  -pituMl  tototo." 

S.  Ptoatort*  Baak  •.  Sknf,  •  Haw.  SOI,  aaaaaalid  m  mU  affHad. 

4.  Onad  0«ir  Baak  a^  Tte  Statok  10  B.  ft  IL, 


Appea]  from  tho  Dbtriet  Cbuioeij  Oovt  ol  Kolekof. 

This  OMMO  was  elaboratelj  argvedy  on  briefil  bj 
Messrs.  Winehiter  and  Euilti^  for  tbo  appoHeea,  and 
Messrs.  if.  T.  EUeU  and  IT.  iSl  Ft?«ofi,  for  sppenant. 

The  &oU  snffieionti/  appoar  in  tbo  opinion  of  Uio  ooart^  wbidi 
deliTored  bj 

Havdt,  J.— Tbo  oaso  presontod  bj  tbo  rooord  boforo  ns^  is  tbis: 
On  tbo  18tb  Koromber,  I84I9  tbo  plaintiffs  in  orror  ozoeatod  tbdr 
promissorj  noio  to  tbo  Prosidont  and  Diroetort  of  tbo  Grand  Oilf 
Uailroad  and  Banking  Ooapan  jt  o  bank  of  tbis  Stnto^  inoorpontcd 
by  tbo  logiolataro  in  tbo  joar  1888|  by  wbom  tbo  noto  was  aaaigned 
by  deed  of  awignnont  on  tbo  Slst  Dooombor^  1849^  to  tbo  dofoad- 
ants  in  orror,  wbo  brongbt  tbis  soil  to  roooror  tbo  ainonnt  of  it* 

Tbo  plaintifis  in  error  ploadod  in  abatement  to  tbo  snit»  tbat  tbo 
noto  was  assigned  by  tbo  bank  in  TioUtion  of  tbo  statnto  of  tbo 
Stnto,  possed  on  tbe  Slst  Fobraavy,  1840,  wbidi  enaoCs  tbat  «*  it 
sball  not  be  lawful  to  any  bank  in  this  Buto  to  translbr,  l^  on« 
dorsoment  or  otberwiso,  any  nolo,  biU  reosiTabloi  or  otbor  ofidoneo 


>  Wa  ara  todabtad  to  Qaa.  L  Ovaaa,  Eaq.,  af  Jaabaaa  Wm^  for  fkla 
toadvaaaa af  Ika ragalar Ototo  rapartai  Wa  ara  laftwaiad  UmI  Mr.  Baaaa  r"*** 
paaaa  to pitel tba Mara laipartaal aaaaa  to  apirladtoal  abapa,  m aaaa aa  thiy ara 
daUmadbjtbaaavt.  nto  wOl  W  af  aaah  talaa  balk  vUhto  aad  wilkaat  lk« 
Atoto.    WalAtok  Iba  Baaabaad  tba  Bar  af  lOirfMlmd  teiHMto  to 
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of  Mi ;  and  if  it  911111  tppMr  !a  endenM^  «p«i  tti«  trial  of  ibj 
act  ion  upoft  any  sneh  iiot«»  bill  reoahrablet  or  other  eridtnee  of 
debt,  that  the  tamo  wai  traasforred,'  tho  aano  than  abatt  oa  tbt 
plea  of  tho  defendant.** 

The  title  of  the  defendanta  in  error  to  the  note  b  bated  upon  the 
assignment  to  then :  and  the  question  is  thus  presented,  whether 
the  defendants  In  error  acquired  by  the  assigninent  sneh  a  title  w 
vonld  enable  thea  to  maintain  an  aetion  thereupon  in  their  own 
names. 

On  tho  one  hand,  it  is  insisted  that  the  assignment  was  in  viola* 
tion  of  the  statute  of  1840,  and  is  illegal  and  Totd,  and  that  no 
right  of  aetion  passed  hy  it.  On  tho  other  hand,  it  ia  oontended 
that  that  aet  was  a  Tiolatton  id  tho  right  Tested  in  tho  bank  bj  its 
charter,  to  transfer  and  dispose  of  its  property,  inelnding  promis- 
sory notes,  and  that  tho  statutOi  being  an  impairing  of  the  contract 
between  tho  State  and  the  bank  nnder  the  eharter,  was  unconstitu- 
tional  and  roid.  It  is  admitted  that  the  statute  of  1840  ia  oonsti* 
tntaonal  and  raltd,  except  so  far  as  it  impairs  tho  right  granted  to 
tho  bank  bj  its  eharter  to  transfer  its  erideoees  of  debt. 

It  is  to  be  observed  that  the  note  in  qnestion  waa  made  and  de- 
livered to  the  bank  after  the  passage  of  the  aet  of  1810,  and  hence 
no  question  arises  as  to  the  uneonstitntionality  of  that  aet,  on  the 
ground  that  it  impaired  tho  right  of  assignment  existing  bj  the 
general  law,  at  the  time  of  the  execution  of  tho  note^  and  which 
entered  into  and  became  an  incident  to  the  contract. 

The  case,  therefore,  turns  upon  the  single  qnestion,  whether,  hy 
the  terms  of  tho  charter,  the  right  to  assign  promissorj  notes  is 
among  the  powers  granted  to  tho  bank ;  and  this  involves  two 
pmnca  for  consideration.  1st  Whether  tho  power  is  «rprrs#/y 
granted  in  the  charter ;  and,  2d.  Whether  it  is  neetuMry  to  the 
ozereiso  of  any  of  tho  powers  expressly  granted,  and  therefore 
arises  by  implication. 

1.  Tho  power  is  elaisaed  as  expressly  granted  by  the  second 
ueotion  of  the  eharter,  which  provides  that  the  corporation  ^  shall 
be  oapablo  in  law  of  purchasing  and  possessing  lands^  tenements^ 
n^d  hereditaments,  and  personal  estate  of  any  kind  whatever,  \t%  an 
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MBonnt  not  ezeeeding  the  sum  of  one  million  of  dolUra,  besidei 
the  eoot  of  eoastnicting  the  nilroad  and  appnrtenAncet  thereto, 
heroinaftor  mentioned,  and  the  lame  maj  aeli  and  diapoee  of  it 
pleaaure."  It  is  aaid  that  the  power  thus  granted  **  to  parcbue 
and  poeaesa  periOfuU  ettaU  rf  aftjf  hind  whatever^"  and  *^  to  sell 
and  dhpou  •f  ikt  Mm#  9i  pUa$ur§^"  gtTes  the  power  to  aanga 
promiasorj  notes,  which  are  recognised  as  a  part  of  its  propertj, 
and  it  b  not  pretended  that  anj  oth«r  part  of  the  charter  gives 
anj  sanction  to  the  idea  that  this  power  was  expreeslj  conferred. 

The  argament  in  faror  of  the  power  rests  upon  the  force  of  the 
words  "  personal  estate,"  ahore  quoted,  and  it  is  said  that  tiMse 
words  comprehend  promissorj  notes. 

Conceding  that  these  words  are  safficientlj  eomprehensire  in  tlM 
abstract,  to  embrace  promissory  notes,  jet  the  particular  inquiry  is, . 
not  what  v  *he  abstract  force  of  the  words,  or  what  thej  fiMry  coBh 
prehcnd,  but  in  what  sense  were  thej  intended  to  be  used  as  tbej 
are  found  in  the  charter.  The  sense  in  which  thej  were  intended 
to  be  used,  furnishes  the  mle  of  interpretation,  and  this  is  to  be 
collected  from  the  context,  and  a  narrower  or  more  extended  meaning 
is  to  bo  given  acoording  as  the  intention  is  thus  indicated.  MithdL 
TS.  MklUa,  6  Madd.  72;  Eoiham  ts.  SuUmn^  15  Yes, 820 ;  iStMi^ 
TS.  EarlrfBuU^  S  Vee.  212.  And  the  rule  is,  that  the  words 
'*  estate  '*  or  *'  effects,'*  and  the  like,  if  used  in  a  clause  containing 
an  enumeration  of  personal  estate,  will  generallj  be  confined  to 
Mtoto  or  effteUy  ^tudtm  generig  with  those  specified,  as  being  the 
most  natural,  when  unexplained  bj  the  context.  lUneUnffg  n. 
Jinning$f  18  Yes.  46 ;  Stuart  ts.  BuU^  820 ;  EMam  ts.  SutUn^ 

stiprA. 

We  must  look,  then,  to  the  connection  in  which  the  words  are 
found,  in  order  to  ascertain  what  was  in  the  legislative  mind  in 
enacting  the  provisions  of  the  second  section,  and  graduate  the 
general  words  used  accordinglj* 

The  section  first  prescribes  upon  what  conditions  the  oorporation 
shall  go  into  operation— fixes  its  name  and  the  term  of  its  existence 
—and  then  follows  the  provision  above  quoted,  anthorijcipg  it  **  bj 
that  name  to  purchase  and  possess  lands,  tenements  and  heredita- 
ments, and  personal  estate  of  anj  kind  whatever^"  *  *  *  **niid  to 
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•ell  and  dispose  of  the  8am%"  This  is  done  before  mj  proTision 
is  made  toaching  the  particular  purpose  for  whioh  the  corporation 
was  created,  vis :  to  constmct  a  railroad,  and  to  carry  on  the  busi- 
ness of  banking,  discount  promissory  notes,  deal  in  eichange,  &c ; 
and  It  appears  to  be  wholly  independent  of  the  business  which  was 
the  especial  object  of  the  charter  so  far  as  it  had  respect  to  promis- 
sory notes  and  eridences  of  debt.  That  most  material  part  of  the 
incorporation  is  afterwards  regulated  by  several  sections  defining 
its  duties  and  powers  in  that  respect.  By  the  well  settled  rule  of 
construction,  therefore,  it  is  plain  that  these  general  words  in  the 
second  section  hare  no  reference  to  the  especial  business  for  which 
the  company  was  chartered.  What,  then,  wu  the  legislatire  intent 
in  authorizing  tho  acquisition  and  disposition  of  **  lands,  tenements 
and  hereditaments  and  penonaL  titate  f"  It  wu  manifestly  to 
make  provision  for  the  purchase  and  sale  of  such  property,  whether 
real  or  personal,  of  u  specific  nature,  as  might  become  necessary  in 
•instructing  the  railroad  and  in  carrying  on  the  business  of  banking 
in  its  usual  course— to  make  pro? ision  for  something  not  forming  n 
part  of  the  very  .business  intended  to  be  carried  on,  and  which  was, 
in  subsequent  parts  of  the  charter,  the  subject  of  special  attention 
nnd  regulations.  It  is  evident  that  the  legislature  liad  not  the  subject 
of  the  purchase  or  assignment  of  ehom  in  aeticn  in  view,  in  this 
section,  from  various  considerations. 

It  is  a  question  of  at  least  much  doubt,  whether  the  words  *'  per* 
tonal  estate  of  any  kind  whatever,"  taken  alone,  would  embrace 
promissory  notes ;  and  the  contrary  opinion  would  seem  to  be  the 
result  of  the  authorities  in  which  the  question  has  been  inroWed. 
Popham  vs.  Lady  AyUibuiy^  Ambl.  G8 ;  J/oors  rs,  Mowrt^  1  Bro. 
C.  G.  127 ;  FUming  vs.  Brook^  1  Sch.  k  Lef.  818 ;  SUaH  vs. 
Earl  rf  But€j  supra,  2  Wms.  Ex'rs,  749,  1st  edit.  But  apart 
from  thiS|  the  words  as  here  used  cannot  be  held  to  embrace  pro- 
■lissory  notes,  for  the  following  reasons : 

L  The  context  shows  that  no  such  thing  was  in  contemplation 
ia  the  secUon.  The  reception  and  disposition  of  promissory  notes 
wms  one  of  tho  primary  objects  of  the  charter,  and  they  are  the 
mibjeeta  of  special  regulation  in  other  and  appropriate  parts  of  it. 
These  sections  art  the  proper  places  for  prorisions  in  relation  to  the 
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«M  and  benefit  to  be  derired  to  the  eorpontioB  fron  tbe  reeeptkn 
Mid  diepotitioQ  of  promtMorj  notei,  whiefa  were  there  tbe  idyeei 
of  ooniiderationy  if  an  j  raeh  epeeia]  proriaiona  bad  been  intended 
to  be  made.    Bnt  tbta  leetion  baa  relation  to  anotber  and  a  diatiaci 
matteri  and  promiiaorj  notca  aie  not  ^utdem  gtntrU  vitb  tbe  eab* 
joct  matter  treated  of  in  it.    It  ia  one  of  tbe  beat  aettled  ralea  of 
eonetmetion,  tbat  worde  in  different  parte  of  a  atatnte  maat  be  re- 
ferred to  tbeir  appropriate  eonneetion ;  giving  to  eaeb  in  ita  plaee 
iu  proper  foroe— rMUmile  nngvla  tinguU^^-mnd  if  poaaible  render- 
ing none  of  them  uiicleee  or  aaperflttOna.    Tb»  mle  ia  wbolly  dive* 
garded  in  tbe  eonatmetion  eontended  for;  for  if  tbe  poner  to 
parchaae  and  diapooe  of  penvMil  utaU  meana  tbe  power  to  take 
and  aasign  promiaaorjr  notea,  it  rendera  tbe  anbeeqnent  proviaioos 
in  relation  to  dealing  in  exobange  and  in  bank  and  other  ateda 
naeleaa. 

2.  Tbe  worda  employed  negative  tbe  aaanmption  tbat  promiaieij 
notea  were  in  contemplation.  Tbe  langoage  ia — *'p«rebaie  and 
po$u99  landa,  tenemcnta  and  bereditamentSi  and  pergonal  eatate  ef 
an  J  kind  whatever."  Tbe  word  **po9$e»$'*  ia  appropriate  to  apeeifie 
property,  bat  not  to  eh9$€$  in  action ;  and  while  all  the  langoage 
need  it  appropriate  to  the  purcha$ef  po$$e9$ion  and  9al$  of  apeeifie 
propertjy  none  of  it  baa  anj  neeeasary  or  dear  application  to  eilMft 
in  4Utum*  It  ia  in  tbe  laat  degree  improbable  that,  if  the  kgielatare 
bad  intended  in  thia  aeetion  to  grant  the  power  lo  tranafer  eridenem 
of  debt,  langnage  would  not  baTO  been  need  clearly  and  direetiy 
applicable  to  so  important  a  tnbject  in  the  boaineia  of  the  corpora* 
tion.  It  would  not  baTC  been  left  to  doubtfol  and  inappropriate 
language. 

8.  If  the  eonatmetion  contended  for  be  correct,  tbe  power  granted 
ia  altogether  indefinite.  The  mode  of  ita  exerdae  ia  b  no  wiae  pre* 
Tided  for  or  indicated— and  the  important  ^location  ariaea,  bow  it  it 
to  be  exerdsed  T  Shall  tbe  tranafer  be  by  deed,  or  by  aadgameat 
in  writing  on  the  paper,  or  by  a  aeparate  inatmmeni— by  enden^ 
ment,  or  by  mere  dolt? ery  7  Doee  the  legal  title,  or  a  mere  cqail- 
Ablr  intereat  pam  to  tbe  transferree  7  la  the  power  confined  to 
"Written  CTidenoea  of  debt,  and  doea  it  tiot  extend  to  ^pen  acoonnti, 
which  are  aa  mnch  ptnonai  iHats  aa  promiaaory  notea  T    AU  them 
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ifliporUftt  Bttttcn  mn  wfciBy  wilfcwt  tryihtiw  ia  ^  «-.«m  » 
mad  if  tiMre  vis  ■•  cClNr  atateto  ivgabtag  Iko^  k  w^ht  W 

•r  prctcriW  mi  M^gnMBt  m  my  iwrticalar  bm^Ci  w&t 
tlMiimtwaortlMtitlevUaahMUpMi^tketrMrftr;  mtcobM 
an  J  cowt  IttTUig  rcspeel  far  ciUbliihed  priaciplai  of  law« 
vhmt  mode  of  oangoBcai  vas  iateaJrf,  or  vImI  kia4  of  title 
or  wlial  kiad  of  fnoyeitj  ilwaM  W  traaifcrred.  It  cMUMt  W  lOp* 
poecd  thai  if  tho  povor  of  amgnacat  had  Wea  iatcaded  to  W 
granted,  it  woaM  kiTo  heea  left  to  depcad  apoa  laagoigt  m  vagaa 
at  to  reader  ite  exerdeo  doabtfal  aad  iaipraetaeabliw 

4.  Tho  pfOfiuoB  if  vholl/  aaacceiMfy  aad  tapcfiaoat  at  to 
promieeory  aotot.  Tho  right  Co  Cdb  aaeh  paper,  vao  tho  vety 
foondatioa  apes  vhiA  tho  fraaehiece  vera  graatod,  vhieh  thercfoe 
reqaired  bo  dietiact  aad  oiprcw  graat  of  power  ia  order  to  its 
oxereiso.  It  is  Bwrely  fweiyaijfid  ia  the  Babseqaeat  soedeas.  And 
the  right  U  trrnmrfer  saeh  paper  abo  existed  hj  tho  geaeral  lav  of 
tho  land,  which  was  applieahlo  to  all  eorporatioas  oatitled  to  tako 
promiswrj  notes  as  well  as  to  private  iadiridasls.  CtmmU  Bank 
Ts.  KolaMf  7  How.  508.  Aad  this  right  was  aaiversally  aaderstood 
and  recogaised.  Thas,  when  tho  rightof  tho  eerporatioa  to  aorign 
noteo  existed  hy  tho  geaeral  law,  it  is  aot  to-bo  sappesed  that  the 
legislatare  woaM  )»erfoffai  the  idle  act  of  ro-enaeting  that  power  in 
tl^  charier ;  and  if  that  had  been  dcoaisd  necessary,  that  it  woaM  ^ 
have  been  granted  in  teras  so  indeiaito  as  to  reader  tho  right 


For  these  reasoas  We  tbiak  thai  the  conclaslon  in  aot  to  be  aroided 
thai  the  right  to  assiga  proaiissofy  notes  is  not  expressly  granted  in 
the  charter. 

IL  Is  tho  right,  thea,  neee$$aiy  lo  tho  oxorsise  of  any  of  the 
powers  expressly  graated*  and  iberoforo  to  bo  oensidcred  as  part  of 
theooatrad? 

The  doctrine  is  loo  well  settled  io  this  coantry  to  admit  of  con* 
irorersy  at  this  day  that  a  omrporatipn,  crsatod  by  statato,  "  pos- 
sesses only  these  properties  which  the  charter  of  its  creation  oonfors 
ttpon  it,  either  expressly  or  as  ioddonial  to  its  Tory  existeaeoi"  Jhri" 
flsotrfi  OdUg€  TB.  IfoMltftfnl,  4  Wheal.  986,  and  that  it  derifos  all  tu 
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powers  from  tbat  %atf  and  ib  eapable  of  ezartiog  tti  fiMdtieB  ooljr  in  Um 
■Mumor  whieb  that  Mt  AQthoriieiy  Bead  f  Am»r^  tb.  Prwidmc^ 
Jfif •  ^M  2  Gruch,  127.  In  order  to  derire  the  power  to  ungD 
promiMor/  notee  by  implieBtiony  it  most  be  ibown  tbat  it  woold  be 
neecMafy  to  the  enjoTuent  of  eome  epedallj  granted  right,  m  tUi 
witk^ui  U  tk^i  r^ki  w^uUftiL  But  no  eneh  com  ie  presented  in 
this  ohsrter. 

The  speeSal  powers  of  the  eorpMvtion,  in  addition  to  that  already 
oonsidered,  appear  to  bo— 1st*  A  grant  of  "  all  the  rights,  privilege^ 
and  powers  that  naj  be  neoessary  to  enable  them  to  eoostmefii  ooa* 
tione  and  keep  in  repair,  the  railroad." — Section  4.  2d.  Areoogni- 
tion  of  the  right  to  make  loans  npon  promissory  notes. — Section 
18.  8d«  A  grant  of  power  ^  to  deal  in  exchange  and  in  bank  aod 
other  public  stocks,  and  to  issue  notes,  signed  by  the  President  and 
oounteisigned  by  the  Cashier,  Ice,  which  shall  be  obligatory  on  the 
company,*'  Jtc.— Section  16.  All  these  powers  could  be  «Mreissd» 
and  the  right  granted  be  enjoyed,  without  the  assignment  of  its 
promissory  notes.  The  right  to  make  contracts  for  the  construction 
of  the  road,  as  well  as  the  right  to  deal  in  exchange  and  puUie 
stocks,  might  be  fully  exerdsed  without  the  assignment  of  its  debts ; 
and  the  use  and  benefit  of  its  promissory  notes,  taken  for  loans  er 
otherwise,  might  be  fully  realised  without  their  assignment  It  was 
no  more  necessary  that  the  right  of  assignment  should  arise  from 
the  power  lo  take  notes  in  the  case  of  this  bank  than  in  the  case  of 
a  promissory  note  taken  by  an  indiridual ;  for  the  indiridnal  would 
hare  as  perfect  a  right  of  prirate  property  in  his  promiasoiy  note, 
with  its  incidents,  as  the  corporation  could  derire  from  the  mere 
fact  of  being  authorised  to  take  such  a  note.  No  right  grsnted  in 
the  charter  fails  by  reason  of  the  incapacity  of  the  corporation  to 
assign  its  promissory  notes,  and,  therefore,  the  right  of  amign- 
ment  cannot  be  claimed  as  granted  by  implicatien  in  the  charter. 

We  are,  therefore  of  opinion  that  no  right  was  secured  to  the  bank 
by  tho  charter,  Mther  expressly  or  by  implication^  to  assign  its 
promissory  notes,  and  consequently  that  no  right  or  pririlege  in  tkal 
respect  was  tidated  by  the  statute  of  1840. 

But  it  is  urged  that  that  statute  has  been  declared  unconatite^ 
lional  by  the  Supreme  Obart  of  the  United  States  in  the  case  of  tlM 
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PUmUn'  Bank  ti.  Sharp  et  al^  6  How.  801,  and  that  that  dcci* 
■ion  ia  conclaaiTe  of  the  jadgment  ia  thia  caae.  That  dccUioB  haa 
baen  jietded  to  hj  thia  eonrt  in  the  cuea  ia  which  it  waa  made,  and 
Blight  be  conudered  aa  conelnaiTa  of  the  qneation  of  the  eonititn* 
lionalitj  of  the  atatvte  in  question,  aa  it  affceted  the  ehartera  of  the 
partienlar  banka  there  bronght  vnder  oonsideration.  Bat  it  only 
declmrea  the  statute  nnconstitutional  aa  to  thoee  charters,  and  we 
cannot  admit  ita  obligatorj  force  u  applicable  to  the  preaent  eaae, 
and  will  briefly  state  the  reaaona  whj  we  do  not  conaider  it  eoneln* 
aire  of  thia  caae. 

In  the  firat  place,  it  ia  only  the  principle  declared  in  that  case 
that  can  be  considered  aa  applicable  to  the  charter  preaented  for 
our  conatmction  in  thia  caae ;  and  we  do  not  rccogniie  the  right  of 
any  other  judicial  tribunal  either  to  eipound  the  statutes  of  this 
State,  and  to  determine  their  legal  construction  or  efleet,  or  to  pre* 
scribe  rules  by  which  we  are  to  be  bound  in  their  conatroction,  with 
the  single  exception  of  a  statute  alleged  to  be  in  conflict  with  the 
Oonstitntion  of  the  United  Sutes.  The  Supreme  Court  of  the 
United  Statea  ia  authoriaed  by  the  25th  section  of  the  judiciary  act 
of  1789  to  decide  the  question  of  the  *'  validity  of  <A«  itatute  of 
anjf  Slate  on  tko  ground  of  itt  hoing  repugnant  to  the  Oomtitution 
rf  tko  United  State%"  and  of  conrae  the  jadgment  of  that  court 
pronouncing  a  State  statute  nnconstittttional,  aa  impairing  the  obli* 
gatioB  of  a  particular  contract,  will  be  conclusiTo  upon  the  State 
court  upon  the  eats  que^ion  of  the  effect  and  character  of  the  etatuto 
preeentedfor  eoneideration*  But  we  deny  the  power  of  that  eonrt 
to  expoond  another  statute  not  alleged  to  bo  nnconstitutional,  and 
to  fix  ita  conatmction  and  legal  effect,  in  opposition  to  the  adjudi* 
cation  of  the  State  court  having  jvrisdiction  of  the  qoeation,  becanse 
a  particular  conatmction  may  be  attempted  to  be  giren  to  the  origi* 
nal  statute  by  the  party  complaining,  and  in  order  to  reader  Uie 
aoeond  atatnte  unconstitutional. 

TTheneTtr  aatatute  ia  alleged  to  be  uneonstitutional  on  the  ground 
that  it  Tiolatea  rights  granted  by  a  previous  atatnte,  the  first  ques- 
tion which  arisea  is,  what  is  the  force  and  effect  of  the  original 
atatnte,  what  are  the  righta  secured  by  the  contract  7  The  solution 
of  that  question  belonga  to  the  proper  judicial  tribunala  of  the  Sute 
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hj  vbieh  tb*  itatnte  wm  auietod,  nd  no  |nrisdpleof  kw  k  of  more 
■nivonol  MeopUtiony  or  otAadt  spon  WNmder  roMou,  tlm  thaitlM 
constmctioii  put  bj  tbe  proper  coorU  upon  tbo  oUtiitei  of  cbcir  ova 
jurisdietioii,  is  oonelatiTo  of  tbeir  foroe  and  effcet,  a»d  viU  bo  to  re> 
garded  hj  all  foreign  jndioatarei  wbea  tbcy  niaj  beoose  tbe  fabjeet 
of  eoatideratton«  Storj'e  Confl.  Lawt,  aoc  872,  aeo.  S77.  **  Tlib 
ooiirae,^  aaji  Cbicf  Joatioe  MarabaU,  *'ia  founded  oa  tbo  principle, 
•iippoeod  to  be  anireraallj  noogniaed,  tbat  tbe  jndicUl  departaent 
of  erery  goremment,  vbea  ancb  department  cxiatB,  k  tbe  appro- 
priate organ  for  oonitming  tbe  legiolatire  acta  of  tbat  gOTemmcnt. 
Tbaa  no  oonrt  in  tbe  anivcrio,  wbicb  professed  lo  be  governed  bj 
prineiple,  woold,  ve  presame*  andertake  to  say  tbat  tbe  eoarts  ef 
any  otber  nation  bad  miannderstood  tbeir  own  atatatca,  and  tbers* 
fore  erect  itself  into  a  tribanal  wbicb  aboald  eorrcet  sndi  misonder- 
standing.  We  receive  tbe  constmction  gircn  by  tbe  eoarts  of  tbe 
aation  as  tbo  trae  sense  of  tbo  law,  and  feol  ouradrea  no  SMire  at 
liberty  to  depart  from  tbat  constmction  tbaa  to  depart  from  tbe 
words  of  tbe  sUtnte.  £lmmtda9f  vs.  Tuy/or,  10  Wbeat.  152.  Tim 
proceeds  apon  the  reason  that  tbe  courts  of  a  coontry  are  presiined 
to  bare  a  more  intimate  knowledge  of  tbe  reason  and  oljecta  of  iti 
atatutcs  tbaa  any  foreign  tribunal,  and  cohseqaently  to  be  men 
oompetent  to  give  a  jost  exposition  of  them  with  reference  to  tbe 
purposes  for  which  they  were  pasied*  Accordingly,  it  is  said  by 
the  Supremo  Court  of  tbe  United  States,  in  tbe  (Ummereuil  Bmk 
vs.  Buekinghttm,  5  How.  848:  ^  It  is  the  peculiar  prorince  and 
privilege  of  the  State  courts  to  oenstrae  tbeir  own  atatatco,  nd  d 
M  we  part  rf  Ms  /ttaeftbas  of  tku  eomrt  to  rseistf  Usur  dm$hmi  w 
amnwu  JurMietum  over  fAem  en  tk§  pretene$  tkmi  thnr  Jmdgmenii 
have  impaired  the  Mgatiene  ef  emUraete**'  This  rak  has  been 
often  recogniiod  and  acted  apon  by  that  court,  insomuch  tbst  they 
have  abandoned  their  own  deciuons  made  in  accordance  with  tbe 
rale  as  settled  by  tbe  State  courts,  aud  confined  tbemselvca  to  a  new 
and  different  rale  eatablished  by  subsequent  decisions  of  those  eoarts. 
Is  tliia  rak  altered  by  tbe  25thsectionof  the  judiciary  act,  which 
gives  jarisdiction  to  the  Supremo  Court  to  revise  a  judgment  ef  a 
State  court,  deckring  that  a  State  sUtuto  does  not  impair  tbe  ebli* 
gationofa  contract  ariskg  apon  a  previous  statute?  Wo  think  noC 
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Tho  qoetiion  for  tbe  Sapreme  Court,  in  ludi  a  caie,  it,  whether 
the  seeond  Btatmte  it  imcoiiMitvtioatl,  a&d  itt  power  it  confined  to 
dcteraining  ihe  foree  and  effect  of  that  italnte.  That  court  hu 
authority  to  deekre  whether  that  ttatute  iuipairt  the  righu  lecurod 
bj  the  previottt  statute  or  contract.  But  hoiif  are  these  righu  to  he 
aaocrtained  and  determined  T  No  qucetion  of  tho  conidtalioaalit/ 
of  the  first  statute  is  presented,  hut  the  question  as  to  that  shnplj 
is,  what  is  its  force  and  effect,  and  what  was  granted  hj  it  7  The 
right  to  detcmiino  that,  stands  upon  the  general  principle  applica- 
ble to  the  ooastniction  of  statutes  shore  stated,  and  must  belong  to 
the  8late  court.  If  this  were  not  true,  an j  matter  of  State  policj 
depending  upon  its  statutes  and  the  expositions  of  its  courts,  would 
be  subject  to  rerision  bj  the  Supreme  Court,  whenever  anj  statute 
subseqnentlj  passed  might  be  alleged  to  affect  rights  sequired  or 
claimed  under  prerious  statutes  or  contracts ;  and,  under  color  of 
the  power  to  pronounce  the  statute  complained  of  unconstitutional, 
that  court  might  proceed  to  reverse  all  the  decisions  of  the  State 
courts  determining  the  force  and  effect  of  the  contract,  whether 
founded  on  a  statute  or  general  rules  of  law,  alleged  to  be  violulcd 
bj  the  obnoxious  statute,  and  thus  subvert  the  entire  poliejr  of  the 
State  upon  the  subject  matter  of  the  controrenj.  And  it  would 
follow  that  the  construction  of  all  contracts  made  under  Stats  lawsj 
would  be  brought  within  the  orerruliDg  power  of  the  federal  gorern* 
ment,  whenerer  a  State  might  think  fit  to  pass  anj  statute  in  rela- 
tion to  such  contracts.  The  fallacy  and  danger  of  such  a  doctrine 
appears  to  be  obrious. 

Suppose  tliat  tliero  had  been  no  general  statute  in  this  State, 
authorising  the  assignment  of  promissorj  notes ;  and  that  this  Bank 
had  transferred  a  note,  claiming  the  right  to  do  so  under  the  pro* 
▼isions  of  its  charter,  and  thst  a  question  of  title  iu  the  assignee 
had  arisen,  and  this  court  hml  decided  that  it  had  no  power  hj  the 
charter  to  make  tho  assignment,  there  ciu  be  no  doubt  but  that  that 
dedsion  would  have  been  oonclusive  of  the  right  of  assignment,  and 
that  no  court  could  hare  disregarded  it  without  a  violation  of  estab- 
lished doctrine*  But  suppose,  iu  addition  to  this,  that  afterwards 
the  legislature,  in  order  to  prevent  the  practioe  of  unautliorised 
assignments  b/  banks,  passed  a  statute  prohibiting  such  as^gn- 
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Menu,  or  rtpMling  tU  geaenl  Uw  aatlioriiiiig  aaiignmeBts  of 
afideneat  of  dabt;  and  that,  aoCwithataading  Uiia,  a  init  had  b«rti 
bronglii  hj  an  aasignat  of  iiioh  paper,  and  thai  the  judgment  f*( 
thia  eonrl  therenpon  had  heea  that  the  aasignment  pasted  no  title, 
eoold  that  eonrt,  in  mehaease,  reTerMtheaettledUwof  thiaStaf*, 
aa  held  in  the  ease  first  supposed 7  We  say  deeidedlj  not.  If 
this  wu  a  ease  of  an  ordinsrj  eootraet  hetween  two  indiridoak, 
the  foroe  and  effeet  of  w1»ieh  had  been  settled  bj  our  eonrts,  it  ooaM 
scarce]  J  be  pretended,  that  npon  any  qnestion  arising  open  tb« 
▼alidity  of  a  statote  snbseqoenUy  passed,  ejecting  that  contract,  thf 
Saprome  Court  would  be  anthorised  to  rererse  the  eonstmction  of 
the  eontraot  settled  by  this  court,  and  to  giro  it  a  different  force 
and  effect ;  and  the  ease  is  equally  strong  against  the  power,  witii 
regard  to  the  established  eonstmction  of  our  own  statutes— so  that 
no  aid  is  dcriTcd  to  the  argument  in  favor  of  the  power  in  tho 
Supreme  Court,  from  the  fact  that  the  charter  of  the  bank  is  a 
contract  For  whether  contract  or  statute,  or  both,  it  is  equally 
sulject  to  the  2r«  lod  soii<rec(aity  which  this  court  has  the  power 
absolutely  to  determine.  But  if  the  power  of  revtiion  ezisu  in  the 
Supreme  Court  of  the  iJnited  Slates,  it  gires  to  that  oourt  authority 
to  rererse  the  settled  law  of  this  State,  as  declared  by  its  oonstitnted 
tribunal,  in  relation  to  the  rights  reeted  under  its  own  laws,  whea- 
erer  that  court  can  take  jurisdiction  by  means  of  another  statote 
which  may  be  passed  touching  the  subject ;  and  the  constitutionality 
of  which  may  be  questioned,  when  that  court  would  have  no  power 
to  reverse  the  decision,  as  directly  made,  which  settled  the  eonstmc- 
tion of  the  original  statute — thus  enabling  that  court  io  do  Mtr 
rectly  what  it  has  no  power  to  do  directly — to  reverse  the  settled 
law  of  this  State  in  relation  to  our  own  statutes,  by  extending  the 
power  given  by  the  judiciary  act  to  determine  the  validity  of  a  par- 
tieular  statute  alleged  to  be  unconstitutional,  so  as  to  authorise  that 
court  to  give  a  oonstructien  to  another  statute  or  contract  in  oppo- 
sition to  the  decisions  of  our  own  courts.  And  the  power  is  thus 
denied  to  this  court,  to  determine  the  rights  which  pass  to  a  oorpo* 
ration  by  a  charter  granted  by  our  own  legislature,  and  affecting  our 
own  poople.  It  may  be  safely  asserted,  that  no  auch  dangeroa* 
and  anomaloua  power  was  ever  intended  to  be  oonferred  upon  that 
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court  bj  the  judiciary  act,  which  was  pawed  hj  nen  who  to  well 
mndentood  the  rights  and  powen  of  the  Statet. 

la  all  eases  taken  to  the  Sopreme  Covrti  under  the  judiciarj  act, 
upon  the  ground  that  a  State  statute  impairs  the  obligation  of  a 
eontraety  the  question  direct!/  presented  for  considerstion,  and 
which  is  the  ground  of  the  jurisdiction,  is  whether  that  titUuU  is 
constitutional  or  not  t  It  :s  true  that  the  question  is  also  inrolfed, 
What  is  the  right  secured  bj  the  oontraet?  But  that  is  not  the 
ground  of  the  jurisdiction,  and  is  merely  ineidentsllj  inrolred. 
The  nature  and  extent  of  the  right  under  the  contract,  depend  upon 
the  law  of  the  State,  and  must  be  determined  bj  its  own  tribunals, 
which  furnish  the  rule  of  decision  upon  that  point  in  cases  of  this 
kind,  as  in  all  other  cases  depending  upon  the  construction  ^  the 
law  of  any  Sute.  That  is  a  distinct  question  from  ihc  question 
whether  the  right  secured  is  impaired  by  the  statute  alleged  to 
impair  it,  ar*  is  to  be  determined  by  reference  to  the  settled  law 
•f  the  State,  and  not  by  the  views  of  the  Supreme  Oourt  upon  the 
•nbject.  And  any  other  doctrine  would  be  in  opposition  to  estab^ 
lished  principle,  sobTersiTe  of  the  rightful  authority  of  the  State 
tribunals  to  interpret  their  own  laws,  and  to  determine  the  effect  of 
contracts  made  under  them,  and  productiTo  of  conflict  between  the 
nles  declared  by  the  Supreme  Court  and  by  this  court  upon  a  sub* 
jcct  most  clearly  within  our  ezclusire  jurisdiction. 

Bat  we  do  not  consider  the  case  relied  on,  as  anthority  in  this 
OMC  for  other  reasons. 

The  terms  of  this  charter  are  different  from  that  iuTolf  cd  In  the 
case  cited,  in  scTcral  respects. 

1.  In  that  ease  the  language  of  the  grant  waSy  that  the  bsnk 
**  shall  be  capable  in  law,  to  hare,  possess,  rtetivt^  rstow,  and 
Ciijoyy  kc^  lands,  &c.,  ^eocfs,  ekatteU^  and  ifteU  of  what  kind, 
nature,  and  quality  soofer,  and  the  same  to  grant,  demise,  alien,  or 
JUtpoM  §ff  Ac*'  It  was  by  force  of  the  words  **  to  receiTo,  retain, 
mud  enjoy  effeeU  cf  whatiwr  Kni,  and  to  dispose  of  the  sam«,** 
ihnt  the  court  held  the  power  to  nssign  promissory  notes  to  be 
grmntedi  But  the  language  of  this  charts  is  much  Isss^  ennprc* 
kensifc.  It  is  merely  to  purehati  and  poiiett^  and  to  sell  and  ^ic* 
pose  of  |MffMial  •9tat$  of  any  kind  whatorer.    By  tiic  context  and 


702  MUBOOCK  VI.  Blown  BB0TBBB8  4  Ca 

Ibe  foret  of  Uib  iMigiagi^  proaiMorjr  iM^tet  ciattot  be  cHibraeMi, 

18  it  «b0T«  lllOWA. 

8.  No  prorittoa  it  aude  it  tins  charter,  that  aotee  shoeiM  be 
Ukcn,  negoCiftble  in  their  faror — %  eireoiMtaaoe  ia  that  eharter 
which  appean  lo  h^TC  had  weight  with  the  court  in  aid  of  the  poii* 
tton,  that  the  power  to  aengn  pramieaory  notee  wae  wtended  to  be 
oonfcrred* 

Z,  The  procMieory  note  in  this  opm,  was  made  after  the  passave 
of  the  etatote  of  1840,  prohibiting  aaeigiinients  of  paper  bj  banks ; 
and  that,  being  n  general  law,  not  impairing  any  right  speeificanjr 
granted  in  the  charter,  was  Tilid  as  a  partial  repeal  of  the  statite 
antherising  Ibe  aes^ment  of  promiasorj  notee,  and  binding  ca 
the  bank  as  to  all  paper  taken  anbeeqnent  to  its  passage.  Ptijfmi 
MmLiu  BMwin  #f  nt  8  S.  It  M.  66L 

Those  oonsideratioas,  whioh  .n|i>ear  to  hatw  bad  weight  in  pre- 
dncing  the  dedaion  in  the  case  of  Planters'  BmUk  vs.  Siarp  s(«L, 
lead  to  n  different  oondlnsion  in  the  case  before  as;  nnd  npon  can* 
saderation  of  that  case,  we  are  eatisfied  that  it  aa  not  oondosifo  of 
the  jodgnent  to  be  rendered  in  thu  case. 

It  is,  howoTor,  insisted  that  the  case  of  PUtnUnl'  Bank  n. 
6'kaq^  <<  ct,  has  been  reeognined  as  binding  nnthoritj  in  this  eeort, 
with  reference  to  this  charter,  and  anst,  therefore,  be  the  mle  ef 
dcdsion  in  this  case^  and  in  snpport  of  this  view,  the  case  of  tbe 
Gr€imd  OuV  B^nk  ts.  Tht  jSUCe,  10  S.  It  M^  is  referred  to. 

It  will  be  seen  by  reference  to  that  ease,  that  the  qvcstion  of  the 
power  of  the  bank  to  ""jsign  its  evidences  of  debt,  was  not  pre- 
sented for  consideration*  That  qncation  was  not  nnde  by  the 
pleadingi,  nor  argned  by  oonnseU  The  rights  of  the  acsigncee  ef 
the  bank  were  not  before  the  eoort ;  nor  was  it  necessary  (or  the 
decision  of  the  case  as  presented,  thai  snob  n  qnestion  shoold  hnve 
been  decided.  The  qoestion  for  decision  wis,  wheUior  the  jndg- 
Mcnt  of  forfeitore  against  the  bank  for  vieUtion  of  ita  charter,  was 
eorrsct,  nnd  the  oonrt  decided  that  it  was.  Wbether  other  poiiife 
had  rights  by  nssignment  fresa  the  bank,  or  what  ellects  paawd 
nnder  the  judgment  of  oiMl<r,  was  not  presented  ISsr  coneidemtion, 
and  the  jndgmait  oaanot  oonclode  snob  rights.  Of  eovrso,  the  ob- 
■Mdo  in  rslntioii  to  the  vnUdity  of  the  nssignment  «nde 
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bj  tW  hatJk,  md  Ae  ■■■■■■lililiwiitty  «€  tU  MMt  «€  ISM, 
cftiiBOl  W  cPMiJtriid  as  •Wffvfiag  tW  priacipki  sMiA  m  Pm§m§ 
€00.19.  BMwU  €<  «£.  S  8.  4 IL,  tafpteaJBtj  wA  rrfwBi  to  tkt 
clurter,  Batcriany  dileRBt  a  its  prvviaoH  fiwi  dnft' amltdl » 
tlie  dedsMNi  oT  tkat  OM.  Kcr  dU  Ae  <|MrtM  mm  cr  m«if« 
any  coMidcradM  bj  tbe  cowt  m  tkt  tarn  of  G^mmI  <7«{r  Mmmk 
r%.  IF##d;  12  S.  4  >L  482;  Stme in.  J^^n,  Ik  486;  /lyrdUai 
YB.  &r%y,  18  lb.  89. 

1(  UXknn  hmm  them  fieva  «f  the  eaaa,  that  the 
ne  Ml,  aad  — t  ba  rg  wrnwl,  aad  t4a 


NOTicca  or  new  books. 

4V»)nreirrA*f«*  e«  ras  Cwmmw  or  nra  Vwwtwm  0VAfn ;  viik  • 


lfaffVM4  VaNcnily-    ia  tti»n1wi>.    lUrt 
ft  Oik.    18M.    ir.7iiMi7W. 


It  wwM  baJy  a  m  ■■■  ly  la  4a  man  tbaa  aaaoaaai  a  awr  adJlioa  aT  a 
wwtk  wbidb  it  alpea4j  ia  tka  fibmjr  af  aatt  aT  tka  yanlrwwa,  at  aall  •■ 
ia  ibe  kaa4i  af  ■>■/  kjawa.  Tbia  a^itii^  m  ftialad  ia  tba  aMwl  acat 
«a4  azwUaat  Hjk  af  aar  UitmUt  Iba  XaMn.  Lhtk,  Btava  4  Caaipaaj. 
It  eaauiat  all  dM  blcft  eaao,  cited  ia  tbeir  apprapriala  ylMas,  M4  vitt 
favttaae  ta  be,  aa  it  bai  alwap  beca,  a  Icfd  daaie,  aeed  every  wbwe  by 
file  bifrtoriaa  ami  the  etadeat  ia  eosMitatMaal  birtocj. 


A  rsAcneAt  Tmmartm  ex  tbs  Bstsvvs  Lava  or  ras  IhiiTsa  flnm.  Ilf  C  C. 
Auranrt,  CooMnor  at  U«;  nfkar  sT  •  "INgeit  sT  1b«  OCcial  Ofiaiow  of 
fW  iMenwy  OtMtal  eT  Ae  IWtei  Blalwi*    BertMi  IMk,  laMra  *  Or. 


Tbe  aatbet'a  int  leateaee  at  aoft  trae  iW  tbe  feronw  lewi  if  tbe 
ITaited  Suta  ata  «i  tort  af  ferra  larayaAa  ta  tbe  \egA  patlsaMa.  A 
■Mfv  aoeeptable  terrioe  coaM  retieel j  be  perfcfaJ  Ibr  (be  wmkmH  fiae> 
fitiaaer  Aaa  the  prepantioa  af  la^  a  talava  aa  Mr.  Aa4i«va  aear  pat- 
aeata  at.  Tba  learned  aathet^t  iathaalt  aeqaiiatiaea  with  Iba  jtiaallti 
«if  tha  diiiaifaai,  aa4  hit  abilitj  ta  ladatt  ta  ^jUaa  aal  ai4«  a  aaa- 
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fbfsd  MM  tf  Icgifblira  aad  «fieial  pffMkioa»  gftVB  bim  tfM  metm  cf 
Mtktog  ft  aoil  «im11«iI  Tcdoa*.  Tlie  praotitioMr  irfll  Imk*  fiod  cveiy* 
tklng  ffslaiiBg  to  TMMlf  «f  tU  Unilad  Butm,  eoneetMQ  aiflriol^  vuf- 
kmaigp  •olUdico  of  debts,  drawbaekii  pcnaltioi^  forfeitaici^  maanmf 
auuuf«tta,  iBToioei^  mmmnthX'  ngaUHoM,  boontiei^  boipitil  IsDd,  te., 
digtfUd  and  amagad  in  u  inteUigibla  tbape,  andia  »  forai  wbicb  ii  «•- 
prebansibla  and  aaailj  maatand.  Tba  mbm  ialbraBattoa  aaa  aalj  bafeaai 
■aaltawd  tbroogb  tba  lUtotaa  at  laiga^  wnmuimM  daoiaioaa  aad  opSaioat 
Bot  y^rj  aeeanbia,  and  ta  tba  dafly  praotioa  af  tba  dqpaHaeal.  la  tbil 
▼olama^  all  tbia  iaforaiatioa  la  to  ba  ftwad  pnpavad  aad  ready  for  an. 
Wa  ooaimaBd  tbo  Tolaaa  to  all  wbo  aay  bafa  ooaaaion  to 
taet  wilb  tbo  ratattao  dapaitawt  of  tba  goMtal  go?araaNBt 


A  Diaair  at  taa  Daamon  at  laa  garaam  Oevat  m  laauBA,  ooatBiaal  h  Ike 
•igbt  talamaaf  Bbaktad,  tad  iha  iial  mnm  Tolnw  a«BfvUac  tba  tattf 
Otittt'a  aad  iva  af  Pwttr'i,  ladiaaa  ftaparli.  ^  BamfSK  B.  Pamanra,  aat  of 
tka  JodgM  of  Ika  CwDt,  lailiaayilto,  ladtaaa.  bdbaa  gtala  8«i«ImI  Os.. 
rriaten.    1868.    y^  889. 


Tba  oaly  BMlbod  af  aoecoi  to  tba  poiata  daeidad  in  tba  aovar  Stelas 
fritb  BBoat  prafbarioaai  awa  oat  of  tba  foram  of  dadsioay  ia  tbraagb  Ibc 
Digeat.  Haaaa,  a  wall  prapatad  IMgeat  ia  of  tba  ataioot  faaportanea  to  tba 
profaarion  oforTwbon.  Tba  aatito  hwjtt  baa  ooanoalj  a  kaovlfldga  a( 
tbo  paariog  dadiloBa  af  bla  owa  8tata  tribaaali^  aad  oatt  readily  refer  ta 
thorn;  bat  oataido  of  tba  Stata  ao  otbar  au)do  o( aooeaa  ia  ao  ooataaiaat 
aa  a  Digest.  Faw  preetitioBars  aan  owa  all  tba  Stata  raportai  jet  aoat  pab- 
Uo  Uw  librariea  aoataia  tbom,  aad  oaa  nay  bava  tba  BMaaa  af  ooasaliiag 
a  oaia  or  forifyiag  a  eitatioa,  at  a  aaiall  ooat^  if  bo  baa  a  digeat  aaaa- 
lately  iaada»  wbiab  will  iadioato  tba  poiat  or  aatborily. 

Tba  kacaed  Jadge  wbo  baa  prapeiod  tbia  work  baa  ofidaatly  biaaeelf 
felt  tbo  waot  of  aaeb  a  book,  aad  baa  eadaafored  to  reliava  otbera  Ikaoi 
toil  wbiob  bo  baa  aadaxgoao.  Tbat  bis  labera  will  BMtariaUy  Ugbtea  tbe 
toil  of  tbo  praotitioBar  ia  tba  preperatioa  of  bia  aaaaae^  oaaaai  ftr  a  ao- 
Boat  bo  doabtod«  Bo  far  aa  a  Taiy  brief  aiaaiastioa  eaablas  aa  ta  apoak. 
tba  priaoipal  poiata  of  a  good  Digeat  aeem  to  be  aaaared-  aaeaiaay  aad 
oeaaofnforenea,  It  ia  proper  to  add  tbat  tba  ^ypognpbieal  oieeatioa  of 
tbbi  work  ia  oiaolkl^  aB4  tadaata  eredit  apom  tbo  priatew  aad  pabKaboia. 
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TRIAL  BY  JURY 

Time  ovC  of  raiml  trial  bj  jury  in  ciril  u  veil  m  criminftl  cases 
luka  existed  in  Englsnd,  snd  from  tbe  firs!,  aosnimitj  of  deeisiott 
appeals  to  hsfo  been  required. 

Mocli  wukj  bo  said  sgaiast  tbe  peealiarity  of  nnaniaiitj  io  this 
time-hoaofod  instilatioii,  and  indeed  Back  niaj  bo  said  against  tbo 
institatien  itseIC 

It  is  a  iaet  tbat  none  of  the  eontinental  States  of  Europe  have 
adopted  trial  by  jnry  in  eivil  cases.  It  is  a  fact  tbat  neariy  all  the 
States  vhieh  have  adopt^  it  in  eriniinal  eases,  have  njected  the 
English  eharaeteriBtie,  of  nnanimity*  In  Belgiaai  trial  hj  jury, 
was  onlj  estaUasbed  in  1880,  and  tbe  decision  is  bj  a  bare  mijorit/. 
In  France  it  was  introdaeed  in  1791,  and,  notwithstanding  many 
flttctnations,  decision  bj  najoritj  is  now  the  nde.  In  the  Gennan 
States  sneh  is  also  the  rale.  In  Scotlsnd,  as  there  is  a  mode  of 
getting  at  the  facts  of  a  case  bj  what  is  termed  precognition,  a  pro- 
cedare  bj  the  sheriff^  trial  bjr  jory  in  civil  esses  is  the  exception,  not 
the  mW.  Bj  a  recent  English  statute,  17  k  18  Vict.  e.  59,  if  in  a  civil 
caie  the  jorj  is  unable  to  agree  after  a  deliberation  of  six  boors,  the 
verdiei  of  nine  majr  bo  taken  as  the  verdict  of  the  whole.    In  the 

*  fkvai  flht  Cpftr  C«m4i  lew  ^MraaL 

u 
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UDitcd  Statct,  wben  eoUmiM  of  Great  Britaisy  trial  hj  jury  ia 
eiril  and  criminal  cases,  refiairing  tmanimiij  aC  dbeitioay  becaiae 
the  law  of  the  land,  and  continues  so  to  be. 

Of  trial  bj  jorj  in  England  it  naj  be  well  satd,  ^time  confccratcs, 
and  what  k  graj  with  age  bseooMS  religion*  **  8till»  nen  there  hafe 
been  bold  enough  to  qncstion  its  wiadom,  and  irreKgions  enoogh  to 
diaeuM  its  merits.  No  leas  an  aathority  than  HaUaniy  the  hiatorian, 
has  proaomieed  it  to  be  **  a  preposieroos  relic  of  barbarism.*'  Sap> 
plcflMntal  Notes  to  Middle  Ages,  262«  Without  endorsing  aa  aaser^ 
tion  so  sweeping,  we  readilj  admit  that  trial  bj  jary,  if  not  defen- 
riblo  op  reason,  ought  not  to  be  supported  on  prestige— if  not  eem- 
patible  with  the  safe,  apeedj,  and  eeonomieal  atkrinistratioa  of 
Justice,  ought  not  to  be  bobtered  up  and  prssenwd  wMj  beeauM 
of  its  antiquity. 

The  first  thought  that  ocenrs  to  the  mind  i%  that  if  the  ijstem  ss 
a  whole,  or  unanimity  aa  an  attribute  of  it,  were  indefensihle^  neither 
eould  successfully  hate  escaped  the  inaovatioBa  of  oMdem  law  relcrm, 
nor  indeed  have  been  tolerated  by  a  people  so  practical,  so  free^  and 
so  judicious  as  the  people  of  England.  We  plaoe  little  reliance  en 
any  argument  based  merely  on  the  laws  of  surrounding  nations.  Of 
a  nation,  as  of  an  indiridaal,  it  may  be  affirmed  that  what  is  oks 
man's  meat  is  another  man's  poison. 

In  common  with  our  fellow  men  we  subscribe  to  ihe  apothe^  ef 
Bacon,  **  Stare  super  vias  anti<|BU  et  ridere  quesnam  sit  ria  recta 
et  bona  et  ambnlare  in  ea;"  or,  in  plain  Englishi  **  We  shall  make 
a  stand  upon  antiquity  until  we  discern  a  way  of  improfomettt|  and 
then  only  shall  leare  our  present  path." 

Though  we  hare  reflected  deeply  upon  ihe  sulgect,  we  huTc  hSM 
to  discoTcr  the  improrement  to  be  efieeted  by  a  majority  verdict. 
Is  it  to  be  the  Tcrdict  ef  a  bare  majority  ?  Is  it  to  bo  the  verdict 
of  a  two-thirds  majority!  We  believe  the  greater  uumber  of  majority 
advocates  are  in  fi^vor  of  the  latter.  What  are  the  arguments  wUcli 
they  advance  t    Such  as  the  following  :— 

It  is  absurd  to  attempt  to  eonvinee  twslvu  men  of  dUbrent 
degrees  ef  capacity  of  the  truth  or  ialsi^  of  a  particular  stale  of 
facts.    All  analogy  in  social  and  political  bodiea  is  ia  favor  of  tha 
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iiujorilj  ■/■»•■■  It  ii  •!  ptwit  m  ikm  power  of  om  otmft  ata 
Ir  fore*  of  cafartaoo— orguMaini  ad  vealKm^-to  6t£ttti  j«0taeo» 
TiiCM  wo  tako  to  Lo  tko  tla/d,  Md  bj  nanj  tkooglu  to  bo  the 
mMMworablo^  mtgammUM  agoiMl  kbo  icqoireaoat  of  iMttuaUj. 

Jiefore  spiii|(  f iirtbor  wo  ■boll  opplj  ooiooKtoo  to  ibo  oonudorataoa 
^f  thcso  Tgnwoiito, 

In  the  fint  plaeo»  It  io  Ml  oboord  to  ottonpt  to  ooamoo  twelro 
iiien  of  tbo  tnttb  or  foliit j  of  »  girea  itoto  of  fiictf|  wboa  Uio  twelve 
men  ore  joror%  tboogb  of  diflcroot  degreeo  of  oapactty.  Wo  appool 
to  facts.  la  how  aaay  omoi  are  jorora  dieoharged  bicaan  mablo 
to  agree?  Not  ia  oao  oaao  ia  oae  baadred*  The  iaUacj  leeto  la 
ibie — that  twelve  jarore  are  looked  open  aa  twelve  ordiaary  OMat 
vnapvisted  by  the  gaidiag  aad  goveraing  laiaeaeo  of  a  pcefidrng 
ju«l£c.  There  »  ao  eaeh  thing,  etrictlj  speaking,  aa  trial  bj  jory. 
There  is  trial  by  jadge  aad  jnry,  which  is  a  very  difeieat  thiagp 
When  ia  ainety-aiao  cases  oat  of  one  handred,  wiea  so  placed  do 
render  nnantsMas  verdictSi  H  is  sorely  grataitoas  to  say  that  they 
cannot  do  aow 

la  the  second  place,  the  srgoment  drawn  from  analogy  in  politi* 
eal  end  sodal  bodies  b  not  a  soond  argnmeat  A  body  of  jnrors  is 
called  upon  to  decide  facts,  not  to  exprese  opialoae.  Kothiag  ssoro 
need,  we  apprehend,  be  said  apon  this  bead. 

In  the  third  placc^  thoogh  it  is  ia  the  power  of  a  oorrwpt  jaror, 

by  physical  eadnrance,  to  delay  jnstiee,  it  is  not  la  his  power  to 

defeat  it.    He  may  ^  hold  oat*'  for  three,  six,  nine,  twelve^  twenty, 

or  twenty-foor  hoars,  withoat  food,  and  may  by  so  doing  incoave^ 

aienco  his  fellow  jnrors;  bat  anless  they  are  aa  oormpt  as  himself* 

they  will  not  saecomb  to  the  argamentum  ad  ventrem.    It  Is,  nnder 

soeh  cireomstanees,  the  tendeacy  of  nan's  nataro  to  resist^  not  to 

yield  to  ballying  injastice.    Besides,  the  case  snpposed  isaa  eztreiao 

case,  and  one  of  a  very  evcepttoaal  character*    To  make  it  oecor 

al  all,  there  mast  first  be  the  oorrapt  man,  which,  owing  to  the 

•dectlon,  drafting,  and  oaqianneUing  of  jnrors  under  the  laws, 

is  more  likely  not  to  bo  than  to  bd    Then  this  cormpt  man  mast 

faave  stronger  powers  of  endorance  than  eUvea  other  men  iodis* 

crimiaatdy  chosen,  wluch,  according  to  the  laws  of  nature  and  of 

cbauce,  is  more  likely  not  to  be  than  to  be.    The  argnsMat  ui  eTei:^ 
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MpMl  k  taUMblt.  BbI  bt  w  tva  from  theory  to  pnoboe,  aad 
whal  an  Um  fMtot  Wkm  » jiiyt  AA«r havbg  retired  for  o certait 
Bvaiber  of  iMorti  leie  er  »ore^  im  tlie  diacretiott  of  tke  jodge,  art 
wiable  to  agree,  they  are  diaoharged*— that  ia,  released  from  the 
paina  of  hmger,  aaaallied  with  the  erine  of  perjury.  No  Terdict  ii 
reodered.  The  plaintiflf  may  again  hare  hia  oaae  brooght  to  trial, 
whom  the  ehaaeee  are  too  thooaaod  to  one,  that  the  oormpt  laaB, 
with  atroBg  powers  of  phyaieal  endaranoe,  will  not  he  od  the  aeooiid 
jury.  We  think  we  hear  our  eaauiat  aay,  ''Thongh  there  be  not  the 
aaae  man  there  may  bo  another  equally  oorrvpL*'  Ooneede  thb 
plethora  of  eormpt  men,  and  ooneede  alao  the  majority  ayatcrt,  what 
foUowa  T  If  there  may  be  one  oormpt  jnror,«rhy  amy  tliere  not  be  two, 
three,  fovr,  five^  aiz,  or  moro  ?  If  few,  the  two-thirdi  majori^  Bcbeme 
ean  be  no  ewe  of  the  otiL  If  aiz,  not  eren  the  bare  majority  oehene 
wonld  be  a  enre. 

The  troth  ia,  and  it  moat  bo  told,  that  the  argnnent  of  a  oompt 
juror,  thoogh  a  Tory  oommon  one,  ia  an  idle  phantom.  If  oompt 
jnrora  were  aa  as  prevalent  aa  we  mast  ooppoae  them  to  be,  to  make 
the  argument  worth  anything,  there  woold  be  more  jnriea  diachatged 
for  want  of  unanimity  than  one  in  one  hundred,  whieh  ia  net  the 
iaet;  nor  ean  it  be  the  faet,  er  taken  to  be  the  iaet,  unless  it  ii 
argued  that  in  ninety-nino  easea  out  of  one  hundred  there  are  at 
least  ninety*nine  juries,  oaoh  having  at  leaat  oloTon  oompt  jarsrs, 
whieh  is  abaurd. 

Now  let  ua  turn  to  the  other  aide,  and  review  the  arguments  m 
lavor  of  unanimity. 

The  objeet  of  a  trial  by  jury,  aa  it  ia  eommonly  called,  is  the  dii- 
oovery  of  truth.  To  discover  truth,  when  miied  with  falsehood, 
patient  and  aniioua  deliberation  ia  eesentiaL  Without  thees  any 
mode  of  trial,  instead  of  bebg  a  blessing,  would  be  a  cnrae.  Any* 
thing  having  a  leaning  towarda.lesaening  deliberation  in  trial  by 
jury  ought  to  be  avoided. .  We  submit  that  a  departure  from  unaai^ 
auty  would  have  thia  effect. 

First  lef  us  auppoee  unanimity  to  be  no  longer  necessary.  The 
irst  objeet  of  the  juron  upon  retiring  would  be  to  marahal  nuapbsn. 
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SlMNild  it  be  fousd  that  nine  tra  agreed  opon  %  particvlar  ?erdiety 
the  opioione  of  the  minoritj  woold  be  pined  over  without  enj  die* 
coseioQ  wheterer.  Thne  woeld  the  necenitj  for  deliberatioB  be 
removed.  Now,  sappoee  e  VDaaimoQs  rerdict  neceMery.  An j  per* 
aoQ  diMenting  would  here  the  right  to  explein  hie.Tiews,  and  to 
eonpel  the  majoritj  to  listen  to  them*  ReaioD,  not  mere  nnmbere, 
woyJd  be  the  charaeterietio  of  the  jorj  room.  Well  has  Taeitns 
saidy  that  tmth  b  established  by  infestigation  and  delay,  hot  false- 
hood prospers  by  precipitancy.  Under  the  present  system  any  jaror, 
no  mntter  how  humble  his  attainments,  how  insignificant  his  repute* 
taon^  how  lowly  his  stationy  if  he  speak  troth,  commands  respect. 
Truth  forces  itself  upon  the  understanding  of  man,  whererer  there 
is  nny  disposition,  howerer  trifling,  to  receive  it  One  thooght,  if 
expressed  in  the  pure  atmosphere  of  tmth  may  flash  conviction  upon 
the  willing  mind.  Investigation  at  leasts  ensueS|  discussion  takes 
place,  and  finally  reason  prevails. 

Secondly,  the  verdict  of  twelve  men  is  more  likely  to  be  correct 
thnn  that  of  nine  oat  of  twelve.  A  learned  writer  says,  that,  croteris 
paribus,  two  men  are  more  likely  to  be  right,  when  agreed,  than 
one ;  and,  for  the  same  cause,  twelre  men  than  eleven,  ten,  nine,  or 
any  lesser  number.  Tried  after  this  fashion,  according  to  Foissen, 
in  hb  ''Recherches  snr  les  Probabilites  des  Jogemens,"  and  Laeroiz, 
in  hb  **  Caleul  des  Probsbilites,'*  the  probability  of  error  in  a  ver* 
diet,  when  n  majority  of  nine  out  of  twelve  is  sufficient  for  decision, 
b  about  one  to  twenty*two;  while,  if  unanimity  b  exacted,  it  b  one 
to  eight  thousand. 

Thirdly,  when  each  juror  knows  that  no  verdict  can  be  rendered 
without  hb  concurrence,  he  retires  from  the  box  with  e  due  sense  of 
responsibility.  He  cannot  relieve  himself  by  saying,  **  I  shall  be 
content  to  be  in  the  minority,  and  so  take  no  part  in  the  verdict. 
I  shall  retain  my  opinion,  and  allow  the  verdiet  to  pass."  Ue  will 
nther  say,  ** I  must  give  some  verdict;  that  verdict  most  be  tru^, 
nooording  to  the  evidence ;  if  not  true,  I  shall  be  perjured  before 
God  and  man«"  With  these  solemn  thoughts,  he  b  in  n  right  mood 
In  aearoh  after  truth.  Without  them,  the  pretended  search  is  a 
mockery*  Anything  which  has  a  tendency  to  remove  individual 
wepoosibility  makes  inquiry  after  truth  by  jurors  a  moekery*    The 
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Fovrtblji  wo  mwt  not  rcitrwt  ow  viow  of  trwl  bjr  jury  to  tbo 
jurors  Uiooudrot;  wo  mwl  look  to  iu  tiket  apon  tlio  eonnioutj 
ftt  largo.  A  dooaoioA  of  iwolto  bob,  wboA  ononimooti  io  aoro  like)/ 
to  oommoiid  rospooi  tkon  tbot  of  oino  oat  of  twolfo,  npoeiollj  whea 
It  if  knowft  tbol  tbroo  diaioBl.  80  ivo  to  ono  port/  to  oooit  wiof, 
tbo  otbor  loMO.  Tbo  looor  will,  wo  Buntoin,  more  roodilj,  moro 
cboerfoll/i  tobmit  to  o  fordiet  ogiiiiti  bim  wbea  bo  knows  ibot  it 
is  tbo  ondividod  opinioD  of  twolro  men  in  no  mj  roUtod  to  his 
opponent  smto  tbsn  bisMoIfi  ond  wbo  can  boto  no  object  bot  tbst 
of  justico  in  dociding  for  tbo  ono  or  tbo  otbor.  Tbo  fcdibg  for  bia, 
tbongb  porbops  of  sjmpoth/y  is,  oooonpaniod  witb  tbot  of  respect 
for  tbo  low.  Tbis  npplios  oqntllj  to  crintinol  ond  otiI  esses;  bot 
an  tbo  formery  00  bss  boon  oloqnontly  obsorrod,  ■nonisutjr  gins 
strcngtb  ond  innness  to  tbo  stroke  of  jostico. 

These  ore,  so  for  ss  we  can  call  to  mind,  tbo  argnsMBts  pro  and 
con  on  this  nocb-Tozed  qoesdoo.  Wo  think  tbo  nnbiased  reader 
will  have  no  difficultj  in  deciding  between  then.  In  ov  opinioD, 
tbo  argnments  directed  against  tbo  form  of  trial  bj  juiy  night  witb 
some  good  effect  bo  lorelled  agaiaot  tbo  qnalifieation  of  joren.  No 
shiftiog  of  nnabers  no  sbnflling  of  vnito-^  can  qnalif j  an  nnqnali- 
fiodjoror. 

noTing  said  so  mncb  oonoeming  tbo  form  of  trial  bj  jorj,  we 
desire  to  obeenro  that  we  are  not  of  tboeo  wbo  think  that  it  oo^ 
to  be  applied  to  the  trial  of  cfor/  ciTil  case  involnng  qnestions  of 
fact. 

In  the  proTinco  of  Upper  Canada,  trial  hj  jury  in  civil  esses  is 
the  rtfTo,  and  in  Lower  Canada  tbo  ezoeption.  This,  like  other 
differences  between  the  laws  of  the  two  sections  of  tbo  prorincoi  is 
traceable  to  a  difference  of  origin. 

In  Englaod  a  prejadico  exists  in  favor  of  trial  bj  jniy.  It  io  not 
onl/  looked  upon  as  the  palladiom  of  an  Englishman's  liberty,  bnt 
as  a  panacea  for  an  Englishman's  wrongSi  einl  and  erisunal.  TroOi 
indeed,  Magna  Charto  declares  that  no  man  shall  bo  eoodemnod 
except  by  the  judgment  of  bb  peers*  We  glory  in  tbo  decUraticii, 
bnl  wonld  confine  it  within  boonds.    Its  ohioet  is  to  eontrel  cri 
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uly  Ml  cifil  turn,    Itf  objcd  i»  i»  prot««l  UlMrl^r  wVm  Ubtrty  b 
eidaagered. 

It  u  haiarding  to«  mveli  to  ny  that  jarm  are  batt«r  fitttd  thftn 
JQ^gM  !•  detorniiae  tU  qvettioni  of  fact.  A  Tcrdlct  ia  jwlgmtat 
m  form.  Jndgaent  if  the  r«aiilt  ef  reaacni.  The  powar  to  rcasoa 
aoc«ratel7  ia  aot  poawased  in  o  bighcr  degreo  hj  fanucra,  mccliaiiieay 
or  tradcatDos  tlMB  by  jndgct— men  of  learning,  men  of  abiliij,  wbooo 
prerioQa  atndy  and  tnbtng  |>eeiiliarl7  befit  Uiem  for  tbo  taak, 

SoBO  eaaea  there  maj  bo  in  ivbieh,  owing  to  ralea  of  trade,  or 
other  peenliar  oiramnataneea  more  uritbin  the  knowledge  of  laymen 
than  Uwycra,  the  jndgment  of  the  former  would  bo  of  the  two  the 
Boro  correct.  For  anch  eaaca  let  thore  bo  trial  bj  Jurj.  But  whj 
ahonld  trial  bj  joiy  be  for  all  casea  7  Many  aojtora,  were  the  option 
given  to  them,  would  prefer  to  have  thoir  diaputea  determined  b/  a 
■ingle  btelligent  jndge  than  bj  any  jury*  In  certain  courta  the 
right  to  demand,  or  rather  to  aaSer  a  jur  j,  ia  optional.  Why  ahonid 
it  not  bo  80  aa  much  in  the  auperior  as  in  the  inferior  oourta!  In 
the  mferior  conrta,  where  aneh  ia  the  case,  trial  bj  judge  is  the  rule 
and  trial  bj  jury  the  exception.  Why,  then,  should  suitors  bo 
forced  in  the  superior  courts,  or  any  courts,  to  aubmit  to  a  mode  of 
trial  in  which  they  may  not  hare  confidence  T  The  reason  is,  anti* 
qnity,  not  wisdoms-age,  not  reason—prestige,  not  usefulness. 

Were  trial  by  judge  in  all  civil  cases  to  be  optional  we  should  less 
frequently  hear  of  penrerse  verdicts ;  we  should  less  frequently  hear 
of  jurors  being  withdrawn,  and  no  verdict ;  we  should  less  frequently 
iwar  of  second,  third,  and  fourth  trials,  to  the  imporerisbraent  of 
tbo  suHor.  The  administration  of  justice  would  be  more  speedy  and 
less  expensive  than  st  present;  and  these,  after  all,  are  and  ought 
to  bo  the  great  enda  of  legislation. 

8och  have  been  for  a  long  time  our  ideaa  on  tbia  important  head 
of  jnrispmdence.  They  hare  greatly  moved  us  towards  a  feeling 
of  fcspect  for  the  machinery  for  dispensing  justice  in  rivil  cases, 
l^or  are  the  views  we  hold  in  regard  to  trial  by  jury  exclusively 
o«r  own.  Wo  have  reason  to  believe  that  tlio  opinions  of  many  of 
the  moat  intelligent  men  in  our  midst  coincide  with  oura.  In  Eng- 
land similar  views  are  steadily  gaining  ground.  In  the  English  Law  . 
3Kme$  for  the  26th  I>ecember  last,  the  oditor^  who'  is  a  shrewd 
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obterYer  of  logiil«ttTe  wtati^  tiprtned  himself  to  tko  mmt&  cAoeltf 
wo  do  on  tbb  oooMioa. 

.  We  wooM  eooredlj  preeorro  triol  Vj  jwy  io  eriBiBol  eeoet.  In 
Upper  OBd  Lower  OoDodo  two  laws  in  this  respect  «rs  identiosL 
Few  question  their  wisdom,  bobo  hoviag  giinsmjed  it 

Upper  Osnsdo  is  greotl/  dependent  npon  Bngland  in  mstten  of 
lew  reform.  It  is  the  poliej  of  oor  legialatore  to  swsit  the  werfciBg 
of  A  reform  in  England  before  haiarding  on  expertment  here.  Tfe 
do  not  find  favlt  with  them  for  doing  so  in  doibtfii^  cases.  Bot  eren 
in  England,  hj  the  common  law  prooednre  act,  1854,  it  is  provided 
that  the  parties  to  a  csnso  mij,  hj  consent  in  writing,  rigned  bj 
them  or  their  attomejs,  Icare  the  decision  of  an j  issno  or  issoes  of 
fact  to  the  coart  Sect  1.  Ovr  legislatnre  in  1866,  while  adopt- 
ing the  greater  part  of  the  act,  omitted  this  prorisioB.  The  esnss 
of  the  omission  is  not,  we  should  hope,  a  want  of  confidence  in  car 
jadges.  Oor  judges  are  as  fullj  competent  as  judges  in  England  to 
decide  questions  of  fact.  But  whether  or  not,  the  judges  of  our 
superior  courts  are  certainly  as  competent  as  t^  judges  of  count/ 
courts,  the  legislature,  baring  granted  the  right  to  the  latter, 
cannot  with  anjr  appearance  of  consistenqr  withhold  it  from  the  fer* 
mer.  It  may  be  that  the  legislature  is  influenced  in  making  the 
distinction  by  a  desire  to  sare  the  judges  of  the  superior  courts  from 
an  unusual  and  not  Tofy  pleasant  responsibility.  If  this  bo  the 
motire  let  the  right  of  a  suitor  to  ask  for  trial  by  the  judge  be  giren 
us  with  limitations.  In  England  such  a  trial  cannot  be  had  unless 
the  court,  upon  a  rule  to  show  cause,  or  a  judge  on  a  summons,  b 
their  or  his  discretion,  see  fit  to  allow  the  trial.  To  this  extent  at 
least  the  English  system  might  be  safely  adopted. 

The  judges  of  the  Court  of  Chanocry  in  Upper  Canada,  often  with- 
out the  aid  of  a  jury,  determine  questions  of  fact.  Can  it  be' said 
that  the  interests  invoWed  in  chancery  are  of  less  msgnitude  than 
those  iuTolred  in  actions  at  law  t  The  fact  is  the  rererse,  and  that 
it  is  BO,  is.  nni  r ersally  known .  Now  that  the  power  exists  in  diancery, 
and  the  power  and  the  right  of  the  suitor  exists  in  the  inferior  courts, 
the  withholding  it  from  courts  of  common  law  of  superior  jurtsdiedoB 
is  an  anomaly  as  tireeomo  to  the  bar  as  it  is  bjurious  to  the  suitOTi 
US  strange  in  praetioo  u  it  is  iadefensiblo  in  priaoiplo. 


WBLLS  m  RAILBOAD  OOMPANT.  71$ 


RECENT   AMERICAN    DECISIONS. 
Jn  the  Supremi  Cuurt  of  New  Tork^  General  Term,  JUareh^  1858. 

PtIII.UP  O.  WKLU  n.  TnC  KBW  YORK  CENTRAL  RAILROAJ»  OOMPANT. 

1  Wkere  ibt  p'aiatiff  vas  »  free  jisi'scngcr  on  »  rftllroail  train,  antliT  a  •p«el«l  cob* 
tract  wllb  tli«  cftrri«r  tliat  (li«  latier  »bou1«l  Botbe  lubU  to  nay  dnniagv*  ftriuttg 
from  ne^ li^BM..  ami  wm  injami  bj  a  coIlUloa,  It  vaa  Md,  that  tbt  eoairapi  waa 
▼alitl.  and  that  tb«  plalotlff  eoald  aot  rveoTvr  aalcM  ha  eaald  ahaw  that  tha  MgU« 
gtaca  vaa  flraadulaDt*  willfal  or  rccklcaa. 

S.  BitiiUkatioB  af  tha  ward  -  oegUgtaaa**  la  thU  aontraot. 

The  plaintiff  was  the  holder  of  a  froo  ticket  iisued  bj  the  d^ 
fendautfl,  which  entitled  him  to  a  passage  in  the  defondanta*  can 
•I  hia  own  pleaaare.  Upon  thia  ticket  waa  the  endoraement  quoted 
in  the  opinion,  aa  conatitating  the  contract  between  Uie  parties. 
The  plaintiff  ai  the  trial  proved  the  coUiaion,  and  the  verdict  waa 
lor  the  plaintiff  nnder  the  direction  of  the  circuit  judge  who  tried 
the  eawnei 

JF*.  E,  Cornteell^  for  plaintiff. 
E,  II.  Aterjf^  for  defendant. 

The  opinion  of  the  Supreme  court  was  delivered  bj 

SsfXTH,  J. — In  the  eonelusion  of  the  judge  at  the  circuit,  that  the 
plaintiff  is  entitled  to  recover  in  this  action,  I  find  mjself  unnble  to 
concur.  The  plaintiff  receive*!  a  free  ticket  from  the  defendants 
entitling  him  or  permitting  him  to  ride  in  their  cars  at  his  own  plea- 
aare, with  an  endorsement  on  his  ticket  bj  which  **  he  expresslj 
agreed  that  the  Company  shonld  not  be  liable  under  anj  eireum- 
iitanees,  whether  of  negligence  bj  their  agents  or  otherwise,  for  any 
injury  to  his  perfion  or  for  any  loss  or  injury  to  his  property." 

These  were  the  terms  and  conditiona  on  which  the  defendants 
gave,  and  the  plaintiff  received,  his  ticket.  It  implies  in  effect  an 
agreement  on  the  part  of  the  plaintiff  to  take  the  risk  of  all  the 
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CMoaUics  atiendiog  rtilrMil  travel  to  far  m  t^J  aroM^  or  waght 
arise,  or  rc»nU  from  negligoMO  on  tbe  fiart  of  dM  ofioem  and  agontt 
of  the  defondantai  The  dofoodanta  are  a  oerporatfeia  eii|;agod  la 
earrjing  persona  and  propertj  as  eooiaea  carriers.  They  are 
neoessaril/  obliged  to  canj  on  tlieir  bmlntes  tkroogh  the  instra- 
mcntalitj  of  numeroiis  offioers  and  other  ageats.  Frooi  the  charao- 
tor  of  the  business,  the  great  liabilitj  to  aeeidents  or  injnrtes  to  per* 
sons  and  property  resaltbg  more  or  lem  in  ssoet  eases  from  some 
degree  of  negleot  or  want  of  oare  on  the  part  of  some  of  their  nam- 
erous  emplo/ees,  and  the  serioas  eharacter  of  each  injorios,  the  Com* 
pany  might  well  desire  to  restrict  their  liahiEt/  to  dasMgsa  from 
such  casaaltios  to  the  narrowest  possible  liaut.  In  respect  to  per- 
sons carried  for  hire,  the/  eoald  obvioa«lj  impose  no  restrictions 
that  should  excose  them  from  the  exercise  of  the  ntmost  dilig^aes 
and  care. 

Bat  thcjr  are  not  obliged  to  carr/  any  person,  withont  oompe&sa- 
Uon,  at  thtilr  own  risk.  They  mast  have  a  dear  right  to  contract 
with  any  such  person  that  he  most  take  his  own  risk.  Ho  would 
rile  in  the  same  oars  with  other  psssengers  and  woald  be  liable  to 
the  same  and  no  greater  accidents ;  bnt  as  he  paid  nothiug  for  his 
fare  he  wight  well  agree  to  take  his  own  risk.  He  knew  that  the 
Company  was  liable  to  snSbr  great  loss  and  damage  from  the  negli- 
gence of  its  agents,  and  that  it  wonld  natw^ly  seek  to  aroid  and 
had  a  great  interest  in  prerentiag  soch  loas  by  erety  reasonable 
precaution. 

But  with  the  best  of  care  and  the  ntmost  caution,  some  acddents 
he  knew  would  unaYoidf.bly  oecar  from  the  nnforosoen  negligenee, 
carelessness,  or  want  of  skill  of  its  employees.  Against  all  saeh 
accidents,  *'  under  any  ^ircunutanctM^  wkether  0/  neglig^me^  hg  ths 
agenti  of  the  defendant$^  or  otkerwiw^  the  flaiMiff  txpratHy  agreed 
to  aeeunie  and  take  hie  own  riek.*'  Tbia  is  the  bargain.  It  ia  aot 
unlawful.  It  is  distinctly  and  fairly  made  and  olearly  nndcratood. 
I  cannot  see  why  it  is  not  fully  iHoding  to  the  extent  of  exempting 
the  defendants  from  all  loss  or  liability  to  loss  or  damage  from 
injuries  resulting  from  mere  negligence.  I  do  not  see  any  grooisd 
to  stop  short  of  this  exemption  from  loss  or  fiability^on  the  part  of 
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ifiMBS  fros  Wd  loitk  or  frtod. 

I  tee  BO  gjnmnd  to  measore  the  degrtn  of  ntgligemf*  /Tlie  oott- 
tfiet  iBakeo.BO  degrees.  It  is  sveeping  sad  ineludcs  all  negligrmct. 
It  Bttlces  ao  caoefitioa  of  gross  aegligcace.  Tbo  pldatiff  aod  defea- 
dsat  hath  kaev  that  there  vas  a  liabilitj  to  accidents  from  $r—  as 
vdl  as  fron  sfigfat  negligoace.  Tbej  ase  the  voni  negligeaeoi  in 
its  geaenl  legal  sease^  to  embrace  all  accideats  or  injories  resultiag 
fiass  cardeMBCss,  or  more  n^nfuttmntt^  of  the  dofeadsat's  sgeata. 

Kothiag  dse,  it  seems  to  me,  will  satisfj  the  fair  meaaiag,  the 
pUa  import  of  the  contract.  The  pUintiflTs  injarj  resalted  from  a 
cwMsion  betwen  the  cars  of  the  traio  ia  vhich  he  vas  ridiag  as  pas> 
aeager  aad  some  cars  standing  on  tho  track.  It  was  of  ooarso  a 
aase  of  acgligcnco  to  hare  each  a  collision,  bat  collisions  do  happen 
fmte  frsqnentljy  and  that  was  as  well  kaown  to  the  plaiatiff  as  to 
aD  the  pablic  This  caaso  of  injory  was  nKwt  obvioasl/  wilhia  the 
«OBtempbtioB  of  tho  parties,  for  it  is  the  most  fraitful  caaso  of  acei« 
ilsBts  and  loss  and  iojaries  in  railroad  trar elling.  All  collisioas  of 
tnias  most  ho  the  result  of  negligence  ia  some  degreot  perhaps  in 
the  scale  or  degree  of  gross  negligence.  But  with  this  ticket  as  his 
title  and  authoritj  to  ride  in  the  defendant's  cars,  and  as  the  con- 
tract on  which  the  defendants  agreed  to  carry  him,  I  tbiak  the  defon* 
daats  are  not  liable  for  anj  iDJorics  except  soch  as  wore  tho  result 
«f  Draadulent,  willful,  or  reckless  misconduct  on  the  part  of  tho  defen- 
daat's  officers  or  its  agents.  I  put  the  exemption  from  liabilitj  from 
iDJarics  rssalting  from  negligence  entirely  vpon  the  terms  of  the 
•iprcM  agreoBient  between  the  parties.  If  tho  plaintiff  had  boon 
riding  at  tho  time  gratnitoosl/  upon  simpl/  a  free  ticket,  or 
apoa  invitation  of  defendants  as  matter  of  (aror,  oourtesj,  or  other- 
WM^  tho  defendants  would  bo  liable.  The  cases  of  Philadelphia 
mmd  Rtadimg  Railroad  Company  vs.  Ihrhjf^  14  Howard  U.  S.  R. 
and  of  Steamboat  New  World  vs.  King^  16  How.  477,  (7itf«a- 
srolsr  Ts.  Tha  Madi9om  ER.^  5  Indiana  330,  full/  esUblished  tho 
niSo  that  tho  common  law  liabilitj  of  a  carrier  applies  in  such  cases 
to  all  injaries  resulting  from  negligence. 

A  common  carrier  for  his  hire,  like  other  bailees  for  hire,  may 
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elearlj  limit  bit  rbk  bj  expreM  contnet,  althoogb  long  doubted, 
tbU  is  now  distiQctlj  Milled.  Ihw  vs.  Niw  Jerug  SUom  Nav^ 
Uon  Company,  1  Kernan,  490 ;  AUxaiuUr  vs.  Grtsn^  2  Hill  20.  7 
aill,  88d,  S.  C;  WMb  f  Tucker  vs.  The  SUam  Navig^wn  Obm- 
pany^  4  Sddon,  881 ;  Panom  vs.  MonUath^  18  Barbour,  860 ; 
Mow4  Ts.  Evani,  14  lb.  524;  Camdtm  ^  Amhop  RILfU  BMay^, 
16  PeoQ.  67 ;  P^nrn.  RR.y%.  M'Cla$kep, 28  lb.  526. 

A  carrier  cannot  contract  for  an  exemption  from  losses  arisiag 
from  bit  own  personal /raicJ  or  ^rrots  negligence.  Snch  a  contract 
would  be  contra  bonce  nutrcCf  and  void.  Pareone  vs.  Mcnteaik ; 
WtUe  vs.  ^tam  Navigation  Co^  supra. 

But  in  tbo  last  case,  Judge  Gardiner  sajs :-— <*  Altbougb  tbe  law 
will  not  suffer  a  man  to  claim  immnnitj  b/  contract  againat  bis  own 
fraud  I  know  of  no  reason  wbj  tbis  may  not  bo  done  in  reference 
to  fraud  or  felony  committed  by  thooe  in  hie  employmenL"  If  tbis 
be  so,  certaiolj  bo  may  contract  for  exemption  from  loss  arising 
from  the  negligence  of  bis  servants  and  agents.  Tbis  is  tbo  preose 
dUtinction  that  I  would  make,  and  is  tbe  precise  point  upon  wbieb 
I  cannot  sgree  with  tbe  decision  at  tbe  circuit.  But  tbe  judge  at 
tbe  circuit  put  tbe  liability  of  tbe  defendants  on  tbe  ground  ibai 
tbe  collision  which  caused  the  injuries  was  prima  fade  gross  negU* 
gence,  and  he  held  that  tbe  defendant  could  not  stipulate  for  exemp- 
tion from  such  neglect.  The  distinction  between  tbe  several  degrees 
of  negligence  is  too  nice  and  too  artificial  for  any  clear  definition 
and  practical  application.  As  Judge  Curtis,  in  16  Howard,  477, 
says,  it  may  well  be  doubted  if  those  terms  can  be  usefully  appliod 
in  practice.  Judge  Story  also  remarks.  Story  on  Bailments,  §  09« 
that  the  law  furnishes  no  definition  of  the  terms  "gross  negligence," 
or  '*  ordinary  negligence,*'  wbieb  can  be  applied  in  practice,  and 
these  distinctions  are  utterly  repudiated  by  the  late  dvil  law  writers. 

But  if  by  gross  negligence  the  circuit  judge  means  such  neglect 
as  implies  fraud  or  bad  faith  on  the  part  of  the  defendants,  I  can 
agree  with  him  in  his  conclusions  that  for  such  negligence  tbe  de* 
fcndants  would  be  liable,  but  I  do  not  think  the  evidence  warrauta 
any  such  finding  as  matter  of  fact.  A  bailee  who  is  only  liable  for 
gross  neglect  is  roiponsible  only  as  a  naked  depoeitory  without 
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reward,  wbich  is  the  first  cUm  of  batlments  aseltMificd  by  SirWiU 
liam  JoAtSy  Jones  on  Bailments,  86.  This  elass  of  bsilees  be  sajt, 
P*8^  46,  **  is  odIj  answerable  for  a  fraud  or  totgroM  neglect^  which 
IS  e^ntidertd  ewidenc^  of  tlT,  and  not  for  snch  ordinary  inattention 
as  maj  be  compatible  with  good  faith,**  If  this  groMt  negligence 
which  is  nidenoa  af  frauds  can  be  rebutted  hj  CTidenoe,  that  the 
depository  keeps  Jbis  own  goods  of  the  same  kind  in  a  manner 
eqoally  negligent,  then  he  b  not  liable,  Edwards  on  Bailments,  69 
anl  70.  It  b  enough  that  the  bailee  keep  the  property  ss  his  own. 
Idem.  72 ;  Footer  ts.  £oug  Banh^  17  Mass.  470. 

It  seems  to  me  Tery  clear  that  there  is  nothing  in  this  esse  to 
warrant  the  finding  that  the  defendants  were  gnflty  of  snch  gross 
negligence  as  is  equiraleni  to  fraud  or  evidence  of  frsnd.  The 
plaintiff  was  riding  In  a  car  of  a  train  which  carried  also  the  ser- 
Tints  of  the  defendants,  whose  Utcs  were  in  the  same  jeopardy 
with  that  of  the  p1ainti£  A  collision  was  likely  to  destroy  mnch 
property  of  the  defendants,  and  cansc  mnch  loss  of  life  besides  the 
Utcs  of  their  serrants  and  agents,  for  which  the  company  wonld  bo 
liable  in  heavy  losses.    There  is  and  can  be  nothing  in  snch  a  caet* 

m 

npon  which  to  base  a  charge  of  frauds  or  bad  faith  on  the  part  of 
tho  defendant's  agents  or  officers.  There  was  not  snch  gross  neg- 
ligence as  implies  fraud  or  is  evidence  of  U. 

The  defendants  took  tho  same  care  of  the  plaintiff  that  they  did 
of  themselres,  their  property  and  a  large  number  of  passengers^  for 
whose  safe  passage  they  were  bound  to  watch  and  guard  with  the 
strictest  degree  of  dOigence  and  care.  In  such  a  case  I  cannot 
think  the  defendasts  liable  for  the  iiguries  sustained  by  the  plaintir, 
and  the  judgment  of  special  term  ought  to  be  rerersed  and  a  new 
trial  granted.    Costs  to  abide  the  erent    Judgment  rererscd.' 

^CMMltSlatytaBdliklMS:  AagvU  •«  Carritn,  1 60^  2S0^  221 ;  CUl^  rn 
•'ftnkn,  f. I,  A«.  •£«  aoCf,  and  cmm  tb«i«  cited;  BcdSdd  m  Bailr.,  pw  2C9, 
ii^:«,  271, 278^  276;  Flmt  •■  Ballr.  ^  420,  421,  40$. 
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In  ths  St^rUr  (Uurt  cf  C^nciMnaii,  Special  Term^  1858. 
joau-u  A.  JAiiu  n.  ciscnnsATif  hamiltox  sjn>  batxox  baiuoap 

COJIPAIIT  Sr  Aft. 


•f  fltMk  M«  to  bt  hMid  IW  CIm  wfwal  iiMla1«ito,  a  wiHaiw  aa4  vUUagaMi 
to  Usae  tka  mMImIm  al  tha  tiaw  pajMtaft  k  to  ba  toad%  ia  aB  ikal  «aa  to 
raqaiiad. 
:!  lu  aa  aelloa  to  rtaovar  waty  agraai  to  ba  pai4  tm  tka  itodc,  aa  avvtBcat  af  a 
mi>riac!<f  aa4  vIUfaifMai  to  laraa  aa4  iailw  tka  aatUBtalii  af  atoak  ia  •acc»> 
M17.  Tka  right  to  aafoaaa  fayaaat  ia  Mi  dtatfaat  uad  iadapcMdcmt  ftaai  tkt 
aUilUj  to  bma  aad  iallftr  tiM  alack.  If  tfca  aaWilhar  aaiwit  e«>  tW  rtaak,  Un 
I  uyai«ai  of  moaty  aanart  ka  aafwaal    Tha  aato  to  ke  4aaa  naal  ka  mcJrf 


r.  \Vh«a  a  part/,  kariag  tka  akOity  to  pciftfm  aa  asaaalaiy  aoatraet,  aa  %Sm  part. 
af  <i{;a«  bU  laterwt  ia  aaak  aaatraat.  ha  mail  ba  eoaaUarad  aa  aqailablj  baaaJ 
W  pcrfona  Ht  aa  aa  to  giva  tka  kaaafii  af  It  to  tka  aarigaat  Da  caaau  ka  fcr> 
Miuodtoaajkalaaatfaa^,  I^  aa  tka  4aj  isai  Ikr  parftoaMaat^  ha  kai  ika 
abilUy,  ha  aaat  ka  aoaiUwrf,  aa  Ar  aa  tka  aarigiaa  la  aaaattaai^  ••  haafag  ^ 
vniiapiaM. 

4.  TU  aMignatal  af  a  aaalfaal^  aaA  aoUaa  af  that  atolgnmaat,  eraatea  aa  adOi- 
tiooal  banlaa,  aor  daea  it  Impoaa  ay  adiWHaail  da^  af  aattia  dIBccaea  apaa  tho 
caatrastor.  If  tha  Ml^aat  aullw  af  tha  aoatfaet  U  toft  akhia  Iha  pavar  aai 
cncUr  tha  aoaival  af  tha  aaslgaor,  tka  riak  ^  Ua  hafaig  faapaind  ar  dmnora^  aa 
as  ui  il«f«at  tha  parfunaaac^  ia  aatanad  by  Cha  awtgaaa  Thaw  la  aa  priariph 
by  vbiek  It  would  ka  tknma  m  tka  aihar  paHy. 

w.  Wkcra  a  foralca  law  b  fai  dlapata^  whalhar  thafa  ba  aaah  a  law  if  a  aattar  of 
fttci  for  avoraMttt  aad  pfloafl  Whaa  U  to  ihawa  la  attitoaei^  to  aoamactlaa  and 
offcot  ia  for  tha  aaart 

C.  IthashooBaaldthatthapawanafaaarpomiaaifaaatyaaehaaChalawaf  Mi 
craatiottgitaa;  bat  thia  laada  to  aaaChar  qaaHloa:  vhatpowtndoatltoakattor. 
or  act  ol  oraadoa,  tdAj  aad  ptapai^y  atailtai^  gUiwt  U  K  la  aaeh  «aa%  a 
naaaUoa  af  aaaHmaHoai 

7.  Towara  aaoforred  npoa  cacpantkaaaM  af  taa  daaoriptlaaax  aoiM  asa  gaattal 
othcraopaeialaadliaatod.  taaM  hata  vateaaaa  to  tha  aada  ia  whiak  acto  aia 
ta  ba  dooa,  aad  ava  Maraly  diraatoiy— athora  ara  ia  tha  aatara  af  aWaiitoriaaaf 
powar  ar  a  aaadltloa  pwoiiltat  Third  parwai> aatli«  la  gaad  Ciith,  aMaai 
atual^  to  ba  afoalad  by  aa  aatoaa  ar  irhlatiaa  af  tha  taaHr.  aa  iha  part  af  tha 
aaaipa^ys  kataf  tkaUltor,tk|yai%iU  aat  ItodfaaiAkaai^dbdaaimpl. 
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«.  Vkc*  cW  triAaitttiM  tf  a  imllrMd  CMipuy  tekw  pkM,  vUck  orgAiifndM  ia 
uflnl^  fcnM4  bj  th«  iuiniRicDUlUy  af  twniMiMloiiitri  AppoiaUd  fur  ILU  p«r< 
I  ^K,  t2««  Audiorii/  of  tLt  c»Biuit5^iii«cn  ccasca ;  an<I  la  tLc  &b.>toe«i  4«f  ait^*  ipecial 
pi.*T:>Miiu  to  tb«  eootnrj,  all  powers  m  Io  »■/  AirtlMr  MbMriplIoM  to  tho  oapl- 
tu!  ••  r\  TC^  ia  tlio  cf.rj>')rt*'»  hy^r.  It*  «lfi»l!iij  irith  thW  pencn.*,  at  to  !t< 
0Sock,  iMift  vtaad  apoa  tko  feoliDg  of  otdlMiy  ooatnclB. 

&  IT  tho  artido  vlikh  a  party  agrooa  to  aapplj  baa  a  ocrtafai  aad  laova  olMfMtor, 
that  part  J  baa  m  rifht  to  cbaago  or  altar  ito  cbaraotor.  and  at  ill  txpoa  it  to  bo 
tfcchrd  ftO  fttlfillmcut  of  tbo  ooiitractp  aalcva  tbo  ebaogo  bo  aUUia  tLu  cutcmpla- 
t'.'.-^  <f  tiie  I  artica.  If  tlia  acts  cf  oaa  of  tbo  parttca,  after  tho  malitTig  of  a  ooo- 
t;f  f,  bare  m  iiOttHoa.'Ij  affrcted  tbo  Mljcet  oMtior  of  tba  ooatraet  aa  to  daatmj 
tbe  boMflto  oipectod  fkoo  it  b/  tbo  otbor  par^,  tbia  voald  bo  a  defcaoo. 


Tiio  opinion  of  the  court  was  delivertd  bj 

GuoLso^r,  J.— Thif  it  AD  action  brought  upod  aa  agreement  of 
ti*o  Ciucinnatiy  Hamilton  aud  Dajrton  lUUroad  Coaipanj,  to 
ftubecrtbe  to  tlie  atock  of  tbe  Cincinnati,  Logantport  and  Chicago 
Bailvaj  Company.  The  action  ia  brought  bj  the  plaintiff  to  enforce 
an  assignment  in  trust  of  tho  mone/  due  on  the  aubscription,  made 
ij  the  Cixicinnati,  Loganaport  and  Chicago  Railwaj  Coupanj. 
The  object  of  the  aclion  ia  to  compel  a  apecific  execntion  of  the 
agreement,  and  thereby  rdicre  the  plaintiff  from  liabilitica  as^nmcd 
OS  the  faith  of  tho  aecurity  gif  en  by  the  asaignment  The  troatee 
10  vhom  the  aasignmont  was  made,  it  is  alleged,  refnaes  to.  tahe  any 
atepa  to  cany  out  the  agreement.  The  petition,  tlicrefore,  brings 
•11  the  parties  before  the  court,  and  asks  to  have  the  agreement 
enforced  by  a  payment  of  the  aubacription,  and  the  application  of 
the  moacy  to  the  relief  of  the  plaintiff  and  of  othera  in  a  like 
position,  and  there  is  also  a  prayer  for  general  relieL 

To  the  petition,  the  Cincinnati,  Hamilton  and  Dayton  Ilailroad 
Company  has  filed  an  answer,  Ktting  np  soTen  several  grounds  of 
defence.  To  all  and  each  of  these,  there  is  a  demwrer  by  the 
phkintiff  on  tho  ground  that  they  do  not  oonatitote  any  defvnoe  to 
tktastion. 

The  quoationa  involved  by  the  demurrer  to  tho  grounds  of 
defence  are,  some  of  them,  of  a  lechnical  character,  and  do  not  affect 
ihe  uerits  of  tho  oontroversy  between  the  parties.  I  will  first 
di^ieee  of  the  questions  of  this  oharaoter,  and  tbea  oeiisidsr  those 
whkoh  appear  to  be  connected  with  the  merits. 
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The  first  groand  of  defenea  it  a&  «]1egati<m  tluit  none  of  the  tharM 
of  the  capital  stock  of  the  Oincinnatiy  Logansport  and  Chicago 
Railway  Companj,  alleged  to  hftfe  been  anbacribedy  haTe  erer  bees 
dclircred  or  tendered  to  the  defendant*  Upon  looking  at  the 
agreement,  it  dearlj  appcara  that  an  actual  delivery  or  tender  of 
the  iharea  of  atock  ia  not  a  condition  precedent  to  a  demand  of  the 
anbscription.  The  amount  aubacribed  waa  to  be  paid  in  inatalmenta, 
and  certificatea  of  atock  were  to  be  iaaned  for  the  aeveral 
inatalmenta  paid.  A  readineaa  and  willingneaa  to  iaano  the 
certificatea  at  the  time  payment  waa  to  be  ninde,  ia  all  that  ooold 
hare  been  required.    6  M.  &  G.  942;  8  M.  &  W.  872;  1 0.  B 221 

The  matter  atated  in  the  firat  gronnd  of  defence  ia  not,  therefore^ 
in  itself  anfiicient  to  bar  or  preclude  n  recorery  on  the  part  of  the 
plaintiff;  but  it  may  raise  the  qucation  whether  the  petition  of  the 
plaintiff  ia  not  dcfectife  for  not  eontaining  an  ayennent  of  a 
readiness  and  willingneas,  on  the  part  of  the  Oincinnnti,  Loganspert 
and  Chicago  Railroad  Company  to  deliver  the  certificatea  of  atock  ? 

There  arc  cases  where  delivery  on  payment  ia  not  a  condition 
precedent,  and  no  tender  need  be  ahown ;  and  yet  an  averment  of 
readiness  and  willingness,  and  notice  thereof,  will  be  required. 
6  M.  &  G.  942;  8  M.  &  W.  872.  If  thU  case  atood  aa  a  aimple 
action  on  the  part  of  the  Cincinnati,  Logansport  and  Chicago 
Railway  Company,  to  recover  the  money  agreed  to  be  paid  for  the 
stock,  it  is  my  opinion  that  aa  averment  of  a  readiness  and 
willingness  to  issue  and  deliver  the  certificates  of  stock  would  be 
necessary.  The  right  to  enforce  payment  is  not  distinct  and 
independent  from  tho  ability  to  issue  and  deliver  the  stock.  If  tho 
defendants  cannot  get  the  stock,  the  payment  of  the  money  is  not 
to  be  enforced.  Tho  acts  to  be  done  must  be  regarded  as  eon* 
temporaneous. 

Is  the  rule  which  would  apply  to  the  Cincinnati,  Logansport  and 
Chicago  Railway  Company  to  be  diapensed  with,  on  aooount  of  tlie 
ilifforeot  attitude  in  which  the  plaintiff  atanda,  on  account  of  facta 
stated  in  the  petition  ?  What  ia  the  nature  of  the  present  actiosif 
It  is  really  for  the  speeifio  eseeutioii  of  aa  assignment  and  truss,  ia 
which  the  plaintiff  has  aa  interest,  while  the  plaintiff  may  wnllj 
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hftf •  AO  greaUr  or  better  right  to  demftnd  the  payment  of  money 
ffooi  the  defendsot,  then  would  the  Oiooinnett,  Loganeport  and 
Chicago  Bailwaj  Compaaj.  Uad  there  been  no  aatigmiieQt^he  may 
hare  the  right  to  preeent  hie  ease  in  a  different  way*  lie  say  have 
the  right  to  bring  the  two  partiee  before  the  court  and  compel  a 
performance  of  the  contract  and  with  that  view  institute  an  inquiry 
whether  it  ought  to  be  performed.  If  the  defendant  was  prevented 
from  performing,  at  the  time  stipulated,  by  a  want  of  readiness 
and  willingness  on  the  part  of  the  Cincinnati,  Logansport  and  Chicago 
Railway  Company,  such  a  fact  may  really  he  considered  to  be  more 
in  the  knowledge  of  the  defendant  than  of  the  plaintUT.  So  far  as 
the  Cincinnati,  Logansport  and  Chicago  Railroad  Company  is 
concerned,  it  must  be  considered,  in  respect  to  the  plaintiff,  as 
both  ready  and  willing.  When  a  party  having  the  ability  to 
perform  an  executory  contract  on  his  part,  assigns  his  interest  in 
such  contract,  he  must  be  considered  as  equitably  bound  to  per- 
form it,  so  as  to  gifo  the  benefit  of  it  to  the  assignee,  lie  ean« 
not  be  permitted  to  say  he  is  not  ready.  If,  on  the  day  fixed  for 
performance,  he  had  the  ability,  he  must  be  considered,  so  far  ae 
the  assignee  is  coaeemed,  ae  having  the  willingness* 

There  are  facts  set  out  in  the  petition,  which  tend  to  show  that 
the  defendants  were  permitted  to  take,  and  did  take,  possession  of 
the  stock,  so  far  as  it  was  eapable  of  possession.  .  The  delivery  of 
certificates  would,  under  sneh  circumstances,  he  really  only  an 
additional  eridettce  of  a  right,  the  eigoyment  of  which  was  already 
compete. 

In  view,  then,  of  the  different  position  of  the  plaintiff,  and  of  the 
circumstances  which  he  states  in  his  petition,  I  do  not  think  it  is  to 
be  r^ardcd  as  Ustally  defective,  fbr  the  want  of  an  averment  of  a 
readiness  snd  willingness  on  the  part  of  the  Cincinnati,  Logansport 
and  Chicago  Railway  Company  to  issue  eertifieates  of  stock  on 
payment  of  the  instalments  agreed  to  be  paid  by  the  defendant. 
1^  demurrer,  therefore^  to  the  first  ground  of  defence  will  be 
sustained. 

The  second  ground  of  defenoe  is,  that  the  Cincinnati,  Logansport 
aad  Chicago  Railway  Company  had  no  poweri  under  the  law  of  iti 
46 
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ertftlaoa,  to  tfrtt  to  rteiif •  Mbteriptions  to  ito  oapitol  Uock,  or  to 

iatve  etrttieatos  m  piovided  in  Uie  tgrccinMit  widk  tke  defeadtaty 

ftod  tliat,  thwreforty  the  agreeveiit  ii  iiiTalid  uA  md,  aad  tlic 

•oosideretioii  for  tlit  nndortakiaf  on  th9  part  of  the  defeiidutt 

wlioU  J  fdlt.    This,  if  tnM»  »  •  good  g;ro«nd  of  deknet^  for,  not  to 

•peok  of  the  objoetion  of  OUgoSty^  it  it  tliowii  tliaft  tho  defefidiat 

cumot  gtl  Um  Btook,  or  tbot  i%  woold  bo  wortbl€ii»  oad  pajVMst 

for  it  ovgbl  not  to  bo  ODforeod,    Tbo  poiot  of  tho  demnrer, 

bowtf  or,  is,  thoi  tho  Itwo  of  IndiMia  thoold  be  lel  oat,  so  that  the 

eoort  night  o^odge  m  to  tho  iUegilitj ;  to  other  vordo,  il  » 

eUimod  that  tho  dofondaat  ie  pleading  a  natter  of  law  aa  an  iMie 

for  tho  jury.    Were  the  laws  of  Ohio  aader  eonuderatioBy  the 

objcetaoB  might  be  good,  and  the  defendant  inatoad  of  pUading 

Ulegalitj  at  a  matter  of  foot,  ehonld  properlj  demur  to  the  petidoD, 

irhioh  Mts  forth  the  eontraet  alleged  to  be  IHegaL    But  there  ie  a 

diffcrenee  when  a  foreign  law  ie  m  diepnte.    Whether  there  be  nch 

a  law  ie  a  matter  of  faet  for  afermeat  and  prool^    When  ilieehown 

in  evidence,  its  oonttmetion  and  effect  maj  be  matter   lor  the 

detormiDation  of  tho  oonrt.    11  CI.  k  Fin.  116, 116 ;  50  S.  C  L. 

250;  10  Ala.  Rep.  896,  897.    Whether  tho  CineiBaatiy  Legpnisort 

and  Chicago  Bailwaj  Companj  had  power  to  makesneh  an  agreement, 

will  probabl J  be  fonnd  to  depend  on  the  dmrtor  granted  to  il  ^ 

the  Legislatnre  of  Indiana.    That  chaHor,  being  a  law  of  another 

Stoto  een  onlj  be  properlj  brooght  before  tho  eonrt  bj  iti 

introdvetion  aa  eridenoe.    When  thna  prodneed^  being  a  written 

inatrament,  ito  oonstmetion  will  be  for  tho  eonrt.    The  demnrrer 

to  thie  gronnd  of  defonee  will  he  orermled. 

The  lixth  gronnd  of  defenoe  is,  that  certain  reprotentatione  were 
made  to  indnee  the  defendant  to  enter  into  the  agreement  for  the 
eabceription  of  atock ;  that  theee  repreeentottona  were  nntme;  that 
the  J  were  made  bj  agente  of  the  Cincinnati,  Loganapert  and  Chie^ 
Railway  Cooipanj  for  tho  pnrpoee  of  indncing  the  Board  |f 
Bireetora  of  dM  defendant  to  enter  into  the  eontmet;  that  the 
latter  relied  npon  the  tmth  of  the  aaaso;  ''and  bj  meaaa  of  the 
eoBM  woroyratMlia^rfil^  indaced  to  coneent  to  aaid  cabeeriptien  and 
to  aaid  anppoeed  agreement  for  the  paymeikt  of  the 


Tht  poiat  idied  oa  b  rapport  of  Uie  demwrtr  k^  ihti  it  dots 
Ml  appeftr  tlwl  ibo  rtpratentotiottt  nm  made  in  bod  fiulk»  or  vitli 
kaoirlcdgo  of  tluir  latniUi*  Upoft  a  dcMurrer  to  oa  amsn^r  Um 
ttqairy  it  sot  wkotlier  ftllegatioiif  in  it  mo  toflloicotlj  defioitt  and 
oortoiBy  Vot  whctkor  opoii  uij  tut  and  rotaoikablo  conttnictioii, 
tlMj  Make  oat  a  euo  of  dofenoo  to  tlio  iotion.  Ifbjoajiair  aad 
itasoBablo  intODdoMBt  in  favor  of  tho  pkadiDg,  it  taa  bo  MftaiMd, 
vftdcr  tbe  Uboral  sjrtoni  provided  b j  oor  Oode^  tbio  tboold  bo  dono* 
karing  tho  party,  if  bo  doubt  aa  to  tbo  moaiibg  of  tbo  ploadiag 
and  io  Mt  tboroioro  ablo  properlj  to  moot  it  o«  tbo  trial|  to  appl/ 
to  baro  it  Made  definito  aad  otrtain*  IlaTiog  tbio  mlo  ia  tiow.  I 
tbiak  tbo  anawcr  aa  to  tbit  gromd  matt  be  dcemod  niSoicBt  Tbo 
ftBoral  oxocptioii  tbat  tbo  Board  of  Diroctora  of  tbo  defondaat 
wore  JhutuUntiif  ioduced  by  tbo  repreaontationa  wbiob  are  fct  oiit 
to  oater  into  tbo  oontract,  may  Torj  fairly  be  eoaetnud  aa  a  charge 
of  a  firaadnleat  kaowkdge  or  iatent  in  tboee  wbo  aado  tbo 
fopreseatetions.  It  may  also  be  remarked  from  tbe  Tory  aature  of 
aomo  of  tbo  repreaentatton%  if  tbey  were  aatrae  ia  ISMt»  it  mnatt 
hare  boea  known  to  tbe  agenti  aad  officen  of  tbo  Giaeinnatit 
Loganaport  and  Cbieago  Railway  Compooy. 

Tbo  eoToatb  groand  of  defence,  to  bo  iiroperly  *aadentood| 
reqairea  a  reference  to  certain  agreementa.  It  appeara  tbat  on  tbo 
18ib  December,  1853,  tbo  Cincinnati,  Uamiltoa  and  Dayton  Rail- 
road Compaior  of  tbo  first  part,  and  tbe  Eaton  aad  Uamilton,  tbo 
Bicbmond  aad  Miami,  tbe  Cincinnati,  Loganaport,  aad  Cbieago 
Gompaaiea  of  tbe  aecood  part,  entered  into  aa  agreement  for  tbo 
jointly  etocking  and  running  tbeir  respectire  roada,  intending  to 
form  a  liao  firom  Cincinnati  to  Cbieago  of  a  nniform  gaagc.  Tbe 
agreemeat  eoataiaed  Tariova  atipnlationa  for  tbe  beaefit  of  tbe 
foapectiTO  partiea,  aad  waa  to  continue  in  force  for  tweaty  yean^ 
aad  tberoaftet  aatil  eitber  party  giro  tbo  otber  one  year'a  previoua 
Botice  of  ita  tormiaatioa.  On  tbe  sasM  day,  aad  ia  ceaaideratioa 
of  tbe  ooToaaata  eoataiaed  ia  tbat  agreeoMnt  tbe  defendant  agreed 
to  rabecribe  to  tbe  capitol  atock  of  tbe  Cincinnati,  Loganaport  aad 
Cbieago  Railway  Compaay  aix  tboasaad  abarea  of  %50  eacb  amkiag 
$300^000,  aaid  atock  to  be  takea  and  paid  for  at  tboratoof  aoToa^ 
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fife  eenUoAtlie  doll«r»M  tcXh^i  9100,000  ia  loeonotircf  ana 
CArt  ftt  their  oott  Ttltte,  and  the  rtmaiiiing  9126,000  to  W  paid  in 
half-jearl/  inaUlmentai  begiDDing  on  the  Itt  Jnlj,  1855.  Certili- 
eates  of  stock  to  be  iiiiied  for  the  se? oral  inatalneiits  pud. 

The  ground  of  defenee  if,  that  the  oontraet  for  n  maniag  arrange- 
ment haa  been  abandoned  bj  the  Cinemnati,  Loganaport  and  Chi* 
cage  Railwaj  Conpanj ;  that,  thcrenpon,  it  haa  been  treated  and 
considered  as  abandoned  and  resdnded  b/  all  the  other  parties. 
A  denial  is  added,  thnt  the  9100,000  in  locomotives  nnd  cars  has 
been  paid,  as  alleged  in  the  petition.  From  these  primises,  it  ii 
claimed  that  the  oontraet  for  snbseription  beeame,  and.  waa  aho 
annulled  and  resoiDded,  nnd  is  no  longer  of  an/  Unding  force  or 
obligation. 

It  is  difficult  to  see  how  the  performance  of  the  first  contract  by 
the  parties  thereto  oonld  be  considered  in  the  nntvre  of  a  condition 
precedent  to  the  right  to  demand  performance  of  the  second  con- 
tract. Undonbtedly  the  first  contract  was  n  connderation  and 
iodueemcnt  to  the  second ;  but  the  coTonnnts,  and  not  their  folfifl- 
ment,  eonstitnted,  ia  law,  that  conaideration  nnd  indaoement — a 
consideration  executed  at  the  time,  as  shown  from  its  rtry  natvre. 
It  moved  n4%  onlj  from  the  Cincinnati,  Loganaport  and  Chicago 
Railway  Company,  but  from  the  other  parties,  who  nnited  with  It 
in  the  first  agreement.  It  conld  not  be  expected  that  their  compli* 
ance  was  to  be  enforced  by  the  CSncinnnti,  Loganaport  and  Chicago 
Railway  Companj.  All  that  conld  be  expected,  and  all  that  wu 
required,  as  clearly  shown  by  the  language  of  the  second  agree- 
ment, was  *^  the  covenants."  These  covenants  the  Cincinnati,  Ham- 
ilton and  Dayton  Railroad  Company  might  enforce  or  leleaso  at  its 
option.  SubstanUally,  a  mutual  release,  or  waiver,  is  all  that  is 
shown  in  the  seventh  ground  of  defencci  and  for  the  reasons  stated, 
the  other  contract  cannot  be  affected  thereby,' and  the  demurrer 
must  be  sustained.    L$wi9  vs.  Olifton^  78  E.  C.  L.  855. 

Returning  to  the  8d  and  4th  grounda  of  defence^  which  are  of 
vital  import  to  the  action  of  the  plaintiff,  the/  may,  very  properly, 
be  conaidered  together,  depending,  as  they  do,  in  my  opinion,  upon 
the  same  point.  They  are  both  founded  upon  a  supposed  want  of 
power  ia  the  defendant,  to  ontor  into  the  agroesMBt  oa  whieh  the 
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pluntiff  relies.  It  is  claimed,  in  the  third  ground  of  defenoe,  that 
the  defendant  eould  not  enter  sneh  an  agreement  without  the  assent 
«f  the  holders  of  two-thirds  of  its  stock ;  and  in  the  fourth  ground 
of  defence,  that  the  defendant  was  prohibited  from  subscribing  in 
ttd  of  any  railroad,  unless  it  connected  with  its  main  line,  and  it  b 
alleged  that  the  Cindnnati,  Loganaporl  and  Chicago  Railway  did 
■ol  so  cooaeci. 

The  questions  iuToWed  in  this  branch  of  the  ease  depend  on  the 
powers  of  the  defendant  under  its  act  of  incorporatton.  These 
powers  are  derired  from  the  legitlatire  enactments  of  Ohio,  and  of 
them  the  court  is  bound  to  take  notice.  Reliance  has  been  placed 
in  the  argument  bj  the  counsel  for  both  parties,  upon  the  general 
]mnciples  applicable  to  the  question  of  the  powers  of  a  corporation. 
It  is  claimed  that  thej  are  onlj  such  as  the  law  of  its  creation 
gives.  This  is,  undoubtedlj,  a  oorreot  proposition.  But  it  does 
not  answer  the  question,  and  only  leads  to  another.  What  are  the 
powers  ^ren  to  a  corporation  by  the  law  of  its  creation,  properly 
•oastrucid  ?  Here  a  preliminary  question  arises.  It  b  sought  to 
apply  a  strict  rule  of  construction.  A  charter,  it  is  said,  must  be 
•trictly  construed,  and  so  as  only  to  embrace  each  powers  as  are 
granted  in  express  terms,  or  by  necessary  implication.  Such  is, 
tuidoubtedly,  the  rule  in  certain  classes  of  cases,  arising  upon  the 
eoostmction  of  charters.  Where,  by  the  grant  of  the  gorernmcnt, 
priTileget  are  conferred  upon  corporators,  which  as  individuals 
they  could  not  exercise,  such  a  grant  should  be  construed  strictly 
•gainst  the  corporators,  and  liberally  toward  the  public.  Any  am- 
biguity in  the  terms  of  the  grant  muA  operate  against  the  corpora* 
tkm  and  fai  favor  of  the  public,  and  the  corporation  can  claim 
BOthiog  that  is  not  clearly  given  by  the  law.**  9  Howard,  172, 
192;  11  Peters,  689,  698:  11  CI.  k  Fin.  143,  and  21  Conn.  806. 
But  in  such  cases,  it  is  not  meant  *'  that  the  charter  is  to  receive  a 
•trained  and  unreasonable  interpretation,  contrary  to  the  obvious 
intentioa  of  the  grant.  It  must  be  fairly  examined  and  considered, 
•ad  reasonably  and  justly  expounded.*'  9  Howard,  172, 192.  And 
this  strict  rule  of  construction  csnnot  be  properly  extended  to  cases 
im  whichf  by  tho  charter  or  grant,  nothing  is  taken  from  .the  public, 
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or  the  riglits  of  ibo  poblio  are  ui  mj  wtj  mfringed ;  wbcre  Uio  eor- 
porttion  b  nollj  00I7  oa  orguuiodi  ptrlAcnhim  aad  Iko  corpora 
tort  oro  Mikorlied  to  do  u  Md^  only  Mto  wkickM  indindoals  they 
would  h»f  0  »  porfflot  right  to  do»  It  will  be  foiuid  that  the  caiei 
in  which  thie  ttriot  nUe  of  oomtnetaoii  hae  been  eppliod,  ere  cbieflj 
thoee  in  which  oorporetione  haTo  claimed  a  delegation  of  eomo  pc^ 
rogatiTo  of  the  goremment  aa  to  take  prifate  property,  or  to  ezer- 
dee  iOflM  franohite.  There  are  caeca  in  which  a  strict  nle  of  con* 
etmction  hae  been  eonght  to  be  applied  on  the  groand  of  tho  mode 
in  which  acta  of  incorporation  are  obtained*  Their  langnagOy  it  is 
said,  is  not  that  of  the  legislature^  bat  of  their  promoterat  and 
shonldy  thereforoi  be  strictly  constmed.  49  Bag.  Oosk  Law  Bep. 
258,  888.  This  was  said  in  reference  to  the  mode  of  obtainiDg 
grants  of  power  to  a  railway  company  from  the  British  Fsriiameat, 
which  is  different  Irom  the  legislatire  praotice  in  this  Stale^  and  aa 
argnraent  drawn  from  it  can  fnmish  nn  safe  gnide.  It  is  more  rea- 
sonable, as  said  recently  in  a  ease  of  this  kind,  to  take  the  charter 
^  as  we  find  it  on  the  statute  book,  and  giro  it  operation  and  effect 
according  to  the  intention  of  tho  Legislators,  to  be  gathered  from 
iU  proTisions.    10  Maryl'd  Bep.  686,  548. ' 

Whether,  therefore,  the  defendant  had  nnder  its  barter  the 
power,  which  is  the  subject  of  consideration  in  this  case^  ia  a  qncstien 
of  construction*  Powers  conferred  npon  the  defendant  are  either 
general  or  speciaL  The  general  curporate  powers,  whether  taken  in 
the  language  of  the  original  charter,  or  ia  tbet  of  the  general  rail- 
road law  of  1848,  are  quite  eztensire.  They  are  certainly  saffi- 
ciently  broad,  b  the  abeence  of  any  direct  limitation,  tn  aatheiise 
the  entering  bto  the  agreement  which  is  the  subject  of  the  prceent 
oontroTersy.  It  is  to  be  ''deemed  a  body  corporato.**  The  ideal 
being,  called  a  corporation,  haa  been  defined  ''to  be  a  continuoaa 
identity ;  endowed  at  its  creation  with  capadty  for  endleos  duraticm; 
residing  in  the  granteee  of  it  and  their  successors,  its  acts  being  deter- 
mined by  the  will  of  a  minority  of  the  existing  body  of  its  graatMS 
or  their  successors  at  any  given  timoi  acting  within  the  lisuts  in* 
posed  by  the  constitution  of  their  body  politic,  nA  will  being  sigai^ 
fied  to  strangers  by  writing  under  the  common  seal;  havi^gai 
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and  ttodcr  soeli  baiuo  a  eapacit;  for  UkiDg,  lM>l4iiig  and  enjoying 
all  kinds  of  proportj^  a  qualified-  right  of  ditpoMng  of  its  pootM 
tionsy  and  also  a  eapaeitj  for  taking,  Mding  and  enjoying,  bnt 
inalienably,  Ubertiet,  franchiies,  ezempttont  and  pri? ileget,  togetker 
with  the  rtgkk  and  obligation  of  suing  and  being  anod  only  nnder 
•nek  name."  Sack,  it  is  said,  are  tke  attribates  of  a  oorporation  pra* 
per,  tkat  is  to  say,  a  oorporation  created  merely  as  a  eorporation» 
witkont  any  restrictire  or  limiting  clanaes  in  tke  instmment  of  era* 
ation.  Grant  on  Corporations,  4,  6.  Bat  it  rarely,  if  ever,  kappena 
tkat  a  oorporation  is  not  sabjeet  to  restrictions  and  limitations^  and 
tkese  may  be  directory  as  to  tke  mode  of  tke  exercise  of  its  powersi  or 
in  tke  natnre  of  conditions  precedent  or  limitations  to  tke  rigkt  to 
exercise.  Witk  tke  former,  I  take  it»  tkird  personsi  acting  in  good 
laitk  kare  no  concern.  A  compliance  with  them  may  be  enforced 
as  betveen  tke  corporators  and  tkcir  agents,  or  as  between  the  gof^ 
cmmeat  and  the  corporation,  bat  tkird  persona  shonld  not  be  fieo* 
ted  by  a  iailare  to  comply,  unless  guilty  of  aome  eomplieity  in  tke 
acts  of  commission  or  omission.  For  example^  if  a  railroad  corpo* 
ration  kare  a  general  power  to  cootraet  and  be  eontraeted  witk^  or 
to  parckase  any  personal  property,  it  may  be  there  ia»  either  ex* 
press  or  implied,  a  restrictioa,  tkat  tke  subject  matter  of  tke  eon- 
tract  skall  b#  "  necessary  or  conrenient  *'  for  tke  ebjecta  of  tke 
oorporation.  But  surely,  it  cannot  be  required  tkat  a  party  called 
<m  to  auppl/  an/  article  to  tke  officera  of  a  railroad  company,  akall 
take  care  to  inform  kimaelf  wketker  it  be  noceaaar/  or  eonrenient 
to  carry  into  effect  tke  ebjecta  of  tke  incorporation*  It  muat  be  eon* 
aidered  tkat  any  reatrietion  of  tkia  ckaracter  te  the  exerciae  of  a 
general  power  CaUa  witliin  tke  claaa  of  tkose  wkick  are  merely 
directory.  Any  otker  rule  would  make  tke  numerona  eorporatlona 
scattered  OTer  tke  country,  instrumenta  wkick  migkt  be  readily  uaed 
to  cheat  and  defraud  tke  public.  And  it  kaa  been  aaid  tkat  **  tke 
•afety  of  men,  in  tkeir  daily  contraeta,  requirea  tkat  tkia  doctrine 
of  mJtrti  9irt$  ahould  be  confined  within  narrow  hounda**'  JB*  Cbnn- 
iUiR.0$.f9.  Eawki^  88  Cng.  U  and  E.  81 ;  Bargtii$  ra.  Sh»H- 
ridgt^  81  Sng.  L.  and  E.  69,  14;  28  Pa.  St.  Be^  889.  If  a 
porty  dealing  witk  tke  ^Scert  or  agents  of  a  eorperation  m  refer- 
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eoee  to  »  Biatt«r  whieh  rnxj  or  mtj  not  bo  odo  properlj  irithto  the 
•eopo  of  its  poweri,  tooording  to  tbo  purpoio  or  objeol  intended, 
koowe  thai  sa  inpropor  parpoeo  or  object  is  in  tiew  (sad  smb 
knowledge  migbi  bo  inferred  from  tbe  Tory  nataro  of  tbo  snbjeet 
matter),  iben,  m  to  bim,  tbe  transaction  woold  be  illegal :  not  m 
mneb,  perbapo,  beoaose  it  was  probibited  by  tbe  law,  as  beeanse  be 
was  complicated  witb  n  wrongfol  act  and  breacb  of  trust.  Wbere 
an  aot  is  in  itself  illegal,  tbo  qnestion  of  knowledge  does  not  pro- 
perly arise.  ParUes  oontrsoting  as  to  sncb  an  aot|  nrast  be  soppesed 
to  know  its  illegality.  And  tbis  is  tbe  ease  as  to  ibose  restrietioni 
on  tbe  powers  of  a  oorporationi  wbicb  are  in  tbe  natvro  of  cona- 
tions precedent  or  limitations,  sbowa  by  tbe  express  prorisions  of 
its  cbarter,  or  by  bfereneo  from  its  terms.  If  npoa  a  ressonsUs 
and  fair  constmction  of  tbe  aot  of  tbe  legislatore,  from  wbicb  tbe 
eorporation  derires  its  powers,  an  intention  appears,  to  probibit 
tbat  wbicb  b  tbe  subject  of  a  contract— to  ezclnde  it  from  tbe  gene- 
ral powers  of  the  corporation,  or  to  proTide  tbat  it  sball  be  done 
only  in  a  specified  mode,  it  necessarily  follows,  tbat  tbe  contract 
cannot  be  snstained.  It  need  not  be  arerred  or  prored  tbat  botb  par* 
ties  bad  knowledge  of  sack  an  illegality,  for  being  made  Qlegal  by  a 
law  of  tbe  land,  it  is  supposed  to  be  known,  and  ignorance  wonM  be 
no  f  xcnse.  S.  Y,  RtiQw^  ts.  Q-.  F.  RaUmay^  9  Bzcb.  55, 84 ;  M. 
of  Norwich  TS.  NoffoUt  IL  Cb.,  4  £K  and  BL  897 ;  1  8aadf. 
Ch.  Rep.  280;  8  Wend.  578;  1  Rtcbardson,  281,  288;  S. 
iiN/jrlMifi  R.  Oo.  TS.  JS.  Chuniioi  R.  Co*^  78  £•  0.  L.  Rep.  775^ 
818. 

Sach  being,  in  my  opinion,  tbe  rnles  by  wbicb  tbe  inquiry  Is  lo 
bo  guided,  I  proceed  toeonsider  wbetber  tbe  sgreement,  to  tbo  Olo- 
gality  of  wbicb  tbe  tbird  and  fourth  grounds  of  tbe  defenee  nro 
directed,  is  subject  to  tbat  objection.  The  tbird  ground  of  defence 
has  been  prepared  in  view  of  tbe  provisions  of  tbe  4tb  sectton  of 
the  act  of  8d  Marob,  1851,  relating  to  railroad  companies.  I|  is 
quite  erident  those  prorisions  are  enabling,  and  not  restrictive*  If 
the  power  to  do  the  acts  mentioned  existed,  no  intention  is  abowtt 
to  direst  such  power.  If  tbe  power  was  then,  for  tbe  ilrat  time 
conferred,  of  course  it  may  bo  reiy  properly  claimed  tbat  it  emild 
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only  bo  czerciied  aodcr  the  condiciom  of  obuinhig  the  tsscnt  of  tbe 
•tocklioldm.  How,  I  ctnaot  doobt  \mi  the  def^rndant  bad  pover 
to  make  radi  on  ■greement  os  tbe  one  io  qnettioD,  andcr  Its  gene- 
ral powert.  ^  If  this  be  to,  tbere  vas  no  intention,  on  tbe  part  of 
tbe  legiahtnre,  eren  if  ita  eonstitatiooal  aathorilj  were  admitted, 
to  direat  tbe  defendant  of  tbe  poveit  before  granted.  Urre,  it 
will  be  obscrred,  tbat  while  tbe  general  law  of  1848  waf,  m  1849, 
made  part  of  tbe  diarter  of  tbe  defendant,  bj  m  apeeial  act,  tbere 
is  no  mrerment  that  tbe  defendant  has  otot  adopted,  at  part  of  itt 
charter,  any  of  tbe  subsequent  general  laws. 

The  fourth  ground  of  defence  depends  upon  tbe  oonstruction  of 
tbe  6tb  sectioB  of  tbe  act  of  March  15th,  1849,  which  adopts  as 
tbe  charter  of  the  defendant,  the  railroad  law  of  1848.  It  is  in 
tbat  section  proridcd,  that  tbe  defendant  maj  **  aid  in  the  constrno- 
tion  of  any  other  line,  or  side  line,  to  connect  with  its  main  line  of 
road.**  There  is  rery  great  force  in  the  argument  that  a  direct  and 
exprc^  antliority  to  aid  in  tbe  oonstruction  of  certain  defincl  lines, 
must  be  regarded  as  an  exclusion  of  tbe  power  to  aid  in  any  other 
line  not  coming  within  the  description  of  those  anthorised.  A  con- 
tract  to  aid  in  the  construction  of  a  lino  not  authorised,  niighi  be 
considered  as  impliedly  prohibited,  and,  therefore,  void.  It  would 
BOt  be  a  mere  excess  of  power,  or  the  exercise  of  a  power  in  an 
improper  manner,  but  the  doing  that  which  the  law  prohibiteil ;  aiiu, 
in  such  a  case,  I  should  certainly  feel  bound  by  the  authorities  which 
hare  been  cited,  to  bold  tbat  the  agreement  to  do  that  which  was 
•o  prohibited  could  not  bo  enforced.  The  point,  howerer,  in  which 
both  the  third  and  fourth  grounds  of  defence  arci  in  my  opinion, 
defeetire,  consists  in  the  want  of  any  arerment  that  the  agreement 
under  consideration  was  made  **  to  sid  in  the  construction  of  the 
lino  of  the  Cincinnati,  Logan^port  and  Chicago  Railway  Company.*' 
Nothing  IS  said  in  etther  of  the  agreements,  which  hare  been  before 
described,  of  any  such  object.  For  aught  that  appears,  all  tho 
]roa<ls  mentioned  in  the  sgreements  had  been  constructed,  and  the 
professed  object  of  tho  first  sgreement  is  the  stocking  and  running 
tho  roads.  To  make  good,  therefore,  the  grounds  of  defence,  -it  is 
incnmbent  on  tho  defendant  to  show  that  its  broad,  general  powers 
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ir«r«  rMtrietad  ud  Kmitod,  not  onlj  m  to  aiding  ia  Uie  ooBilnie- 
tioB  of  liaeo  of  rood  bj  o  Mbsoriptioii  of  stock|  or  olhenriae,  bot  u 
to  tbo  borgoimog  ond  oootraoting  in  ooj  BonnoTy  or  for  may  eowi- 
dorotioQ,  ia  roUtkm  to  tbo  porobooo  or  tobooriptioo  of  stock. 

It  woo  odmittod  in  tbo  orgomont  tbot  it  wu  ooopotcnt  for  tbe 
dcfendont  to  ookor  into  on  ogreoBcnt  for  o  ranaiog  orroagenMBt 
•ttcb  M  tbo  ono  modo  ia  tbit  caao.  For  tbo  beaefits  of  tacb  ta 
agrcemont,  it  was  oompoteati  tbea,  for  tbo  defoadaat  to  paj  •» 
adoqaato  eooiidoratioo*  Tbo  form  of  tbat  ooaeidoratioa  eaanot  be 
nateriol.  It  maj  bo  to  pay  monoy,  or  to  take  tt/otk  ia  aaotber  eoai- 
paay  at  a  rodneed  rata*  la  tbit  ouo»  tbo  difforeat  oompaaiot  vitb 
wbieb  tbo  dofondaat  ooatraotod,  inotoad  of  oxaotiag  a  moaojod  oon- 
iidoratioa  for  tboir  ooroaantSi  woro  eoatoat  witb  tbo  agreemeat  of 
tbe  defeadant  to  sabooribo  for  otook  ia  oao  of  tboai;  and  tbia  maj 
baTo  been  tbe  same  ae  a  moneyed  ooaaideratioa  to  alL  On  its  &ee^ 
it  is  oertaialy  not  an  aidiag  in  tbo  oonstraetioo  of  a  line  of  rulroad. 
Tbo  parposo  and  objeot,  a  boaefioial  rnnniag  arraagoBMnt,  it  is  ad- 
mitted, were  Talid,  and  I  oaanot  osy  tbat  tbo  natnro  of  tbo  eonsi- 
dcrstion  to  bo  giroa  was  invalid.  If  tbe  reel  design  was  a  mare 
sbift  sad  eontriTaaoo  to  OTsdo  tbo  law,  tbe  iaets  and  ctreamstaaoss 
showing  tbis,  sboald  bo  stated  ia  tbo  pleadiags. 

The  fifth  groaad  of  defooco  remabs  to  bo  ooosidorod.  Tbo  sab- 
staace  of  this  groaad  of  defeaoe  is,  tbat  after  tbo  agreomeat  to 
subscribe  stock,  tbe  Ciaeinaati,  Logaosport,  and  Chicago  Railway 
Compsay,  by  aots  stated  ia  detail  in  the  answer,  so  obanged  the 
nature  and  character  of  its  capital  stock,  as  to  msko  it  sabstantisUy 
a  new  stock,  and  entirely  different  from  what  tbe  defendant  sgreed 
to  reoeire — in  ofieot,  destroying  tbo  sabjeot  matter  of  the  ooatraet, 
and  rcnderiag  it  impossible  of  performance.  Tbe  aots  which  are 
claimed  to  bare  resulted  in  theeo  oonsequencei,  are  alleged  to 
have  been  done  withoat  tbo  kaowledge  or  assent  of  the  defeadsat. 

It  appears  firom  tbe  pleadings,  tbat  tbo  defeadant  is  not  to  be 
regarded  as  a  sabsoriber  of  stock  ia  an  anorganiaod  oosbpany,  sad 
afterward  uniting  in  tbe  orgaaiiation,  bat  as  oontraetbg  with  asi 
orgaaiasd  company  for  a  portioa  of  iU  oapitsl  stock.    Btilreft4 
oompaaies  are  asnally  fonaod  by  the  instrumentality  of  onamis^ 
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mmen  sppoiatcJ  for  th*  pvpote.  TThea  tlM  organtsatkm  of  tbe 
cotapsBj  takes  pltee,  the  mothoritj  of  tbe  commiieioiierf  eeeeee ; 
uidy  IB  the  ebsesee  of  uij  speeiAl  proTisHNi  to  the  tomtpjrjf  all 
powen  as  to  anj  (wther  rabeeriptioiia  to  the  capital  etoek,  veat  in 
the  corporate  bodj.  (Plamk  Road  ^%*  KoffPMO^  9  MaryL  650- 
668.)  Its  dealing  with  third  persona  at  to  its  stock,  most  stand 
vpon  the  footing  of  ordinary  contracts.  If  a  corporate  bodj 
agrees  to  snpply  and  fnmish  a  cortain  qnantitj  of  its  stock  to  a 
third  person  lor  a  specified  price,  I  know  of  no  rule  that  can  goTcrn 
Boch  a  contract,  which  would  not  apply,  in  analogons  drennistances, 
to  an/  other  contrajct.  If  the  article  which  a  party  agrees  to 
•apply  has  a  certain  and  known  character,  that  party  has  no  right 
to  change  and  alter  its  character,  and  still  expect  i|  to  be  receired 
an  falfiUnMnt  of  the  contract  It  b  really  a  qvestion  of  identity. 
If  the  change  be  one  which  may  be  snpposed  to  be  within  the  con- 
ttnplataoB  of  the  pnrties,  there  can  be  no  complaint.  Snch  would 
probably  be  preswncd  in  reference  to  changes  not  substantially 
•fleeting  the  natnre  and  character  of  the  article.  Bnt  where  the 
change  b  mdical,  and,  from  the  circamstances,  clearly  not  contem* 
plated,  H  wonld  be  manifestly  nnjist  to  enforce  the  contract,  and, 
particalarly,  where  such  a  change  was  the  rcsnlt  of  the  intentional 
sMts  of  the  rery  pnrty  asking  to  ha?e  it  enforced*  Sverhmri  vs. 
JPhasdefphim  and  WutekuUr  JS.  JL  C».,28  Pa.  Su  Rep.  839-4168; 
18  Illinois  Rep.  604 ;  16  Mces.  k  Webb.  804-808. 

The  qnestioB  of  the  power  of  a  corporation  to  make  a  change  in 
tBe  character  and  natnre  of  its  stock,  as  by  embracing  another  and 
different  pnrpose  nnder  the  anthority  of  the  legblatnre,  b  not  to 
be  eonlbttnded  with  the  qnestion  whether,  the  change  baring  been 
■sade^  a  P*>^7  ^  s^  boond  to  carry  oot  an  agreement,  to  take  the 
stock.  There  may  be  n  Tcry  marked  difference  between  the  posi- 
tion and  rights  of  ono  who  b  actnally  astockhoMtrand  corporatoTi 
nmd  one  whom  it  b  songht  to  make  n  stockholder  and  corporator. 
The  ono  who  b  aetnafly  in  the  eorporation  may  be  bovnd  by  the 
sets  of  the  majority,  or  may  be  compelled  to  resort  to  prsventive 
■tepn.    The  latter  ban  the  right  to  stand  upon  the  terms  of  hbooa- 
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met  with  the  eorporation,  and  to  reqoire  tlit  deltT«rjia  fullfilflieiit 
of  iu  termi  of  that  which  ht  wm  to  noeiTO. 

There  is  another  {nrineiple  to  be  regarded  In  thia  ease.  The  ao> 
tiott,  as  before  stated,  is  reallj  for  the  specific  performance  of  aa 
agreement.  The  object  is  to  reqairt  the  defendant  to  take  the 
stock  and  pay  the  price,  and  not  merelj  for  the  reoorcry  of  dam- 
ages for  a  refusal  to  accept  and  paj.  Now,  in  this  view,  if  the  acts 
of  one  of  the  parties,  after  the  making  of  n  contract,'  hare  so  nji- 
rioosl  J  affected  the  subject  matter  of  the  contract  as  to  destroy  the 
benefits  expected  from  it  bj  the  other  party,  such  acta  may  present 
a  conclusiTo  answer  to  an  application  for  the  exercise  of  a  jurisdio- 
tion,  which  has  always  been  considered  discretionary,  and  only  Is 
be  afforded  in  cases  where  there  has  been  diligence  and  good  faith. 

In  view  of  these  principles.  If  the  facts  stated  show  sneh  a  change 
and  alteration  in  the  character  of  the  stock,  as  may  be  considered 
radical  and  material,  and  snbstautially  affecting  its  identity,  the 
fifth  ground  of  defence  must  be  deemed  sufficient.  I  am  aaiisfied 
that  under  the  aTerments  in  the  answer,  such  a  dunge  may  be 
til  Kile  out  by  proof,  and  I  eannot  say  as  a  matter  of  law,  that  adr 
mitting  the  facts  stated,  and  all  inferences  that  might  be  drawn 
from  them,  there  would  be  no  such  change  and  alteration,  as  the 
rule  on  the  subject,  which  has  been  stated,  would  require. 

It  has  been  objected,  howerer,  that  the  defendant  became  actnany 
a  stockholder,  and  must  be  considered  as  bound  by  and  assenting  to 
tlie  change  in  the  character  of  the  corporation  and  its  stock.  lYhat 
effect  the  conduct  of  the  defendant  in  acting  as  a  etookholder,  and 
voting  all  the  shares  of  stock  which  were  agreed  to  be  subscribed, 
may  have,  when  established  by  proof,  it  is  not  now  necessary  to 
inquire.  Sucli  acts  can  have  no  greater  effect  than  showing  know- 
lodge  and  assent  to  the  change  and  alteration  stated  in  the  answer, 
and  any  such  knowledge  or  assent  is  denied.  This  denial,  whieh 
must  be  considered  as  sustaining  the  answer  in  this  pariioular,  is,  it 
is  true,  made  in  general  terms,  bat  upon  a  demurrer  this  has  beeii 
deemed  suiEcienU  It  may  also  be  found  that  a  party  who,  upon  a 
mero  subscription.  Is  allowed  to  tote  and  not  as  a  etookholder,  whilo 
he  may,  by  so  doing,  waire  any  matter  before  occurring,  as  to  mat- 
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ten  tnbtcqnenli  whieb  were  inconiieteDt  with  hii  righte  as  ft  oon- 
tnetiog  |wrtjy  would  not  be  eitopped.  He  might  he  regarded  as 
in  an  anooBoloqs  «OBditioii — in  part  stockholder,  and  in  part  a  eon- 
tractor  to  heoome  a  stockholder.  He  might  hare  acted  as  a  stock- 
holder  on  the  faith  of  a  compliance  with  his  contract  to  become  one, 
and  on  the  breach  of  that  contract,  maj  reiy  properlj  claim  the 
rights  of  a  contracting  party.  Cases  of  this  description  will  yerj 
generallj  depend  on  their  particular  drcumstanccs.  And  it  maj 
be  proper  to  add,  that  admitting  the  want  of  any  direct  assent  on 
the  part  of  the  defendant,  to  the  changes  made  in  the  Cincinnati, 
Logansport  and  Chicago  Railwaj  Company,  as  stated  in  the  answer, 
their  character  appears  to  hsTo  been  such  as  to'  hare  been  pecu- 
liarly objectionable  to  the  defendant  If  after  such  a  change  the 
bUanee  of  an  unpaid  subscription  could  be  recoTered,  it  should  only 
f  10  as  a  strict  legal  right 

One  more  riew,  which  has  been  pressed  as  to  this  ground  of  de- 
fcooe^  has  to  be  examined.  It  has  been  claimed  that  such  a  defence, 
though  Talid  against  the  original  contracting  party,  would  not  arail 
against  an  assignee.  Upon  this  point  I  feel  no  difficulty  in  coming 
to  a  coocludion.  The  assignment  of  the  contract,  and  notice  of 
that  assignment,  created  no  additiopal  burden,  nor  imposed  any  addi- 
tional duty  of  actire  diligence  upon  the  defendant  MangU  vs. 
J>ixmif  8  H.  L.  Cas.  702.  The  defenoe  is,  in  substance,  a  want  of 
nbUity  on  the  part  of  one  of  the  contracting  parties  to  comply  with 
die  terms  of  the  contract  If  this  want  of  ability  had  been  caused 
by  the  defendant,  after  notice  of  the  assignment,  then  the  assignee 
might  justly  complain  of  such  an  act  as  a  fraud  upon  his  rights. 
But  how  can  it  be  claimed  that  the  assignment  and  notice  devoWcd 
upon  the  defendant  the  duty  of  so  supervising  and  controlling  the 
•eta  of  the  assignor,  that  a  eontinued  ability  to  perform  should 
exist  t  It  would  be  for  the  assignee,  and  not  the  defendant,  to  pro* 
tect  and  secure  rights  depending  upon  the  conduct  of  the  assignor. 
If  the  subject  matter  of  the  contract  be  left  within  the  power,  and 
wnder  the  control  of  the  assignor,  the  risk  of  its  being  impaired  or 
destroyed,  so  as  to  defeat  the  performanos,  is  assumed  by  the  as* 
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mgM^    Th«t  It  BO  priftoipla  hj  vhiok  il  toM  bo  iknmm  «■  tb 
tdi«r  party. 

Tho  retail  of  tiio  tiowi  whiek  hoTO  booD  oiprtMcd,  k,  tbtt  tki 
donnmr  mul  bo  MtUinod  oi  to  tho  Uty  8dy  4tb  and  Ttk  grondi 
of  dofoBoei  aad  orcmlod  at  to  tbo  othon. 

Ftrgui&m  ^  Lon^^  for  plabttC 

f  MatUmn^  for  dofondaat. 


In  Os  Kintutip  Camri  •/  Afp^aU-^ul^  14, 1858. 
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WlMTt  ft  tol€grmpli  MMpuj,  MMBf  Um  lanM  of  Um  tnimiiwioa  of  ■iwagei^  •■• 
M«M«4  Ikrt  tb«7  wmM  Ml  b«  rapMilU*  for  tko  BioUkoa  of  "—wpMtrf  . 
Bcontoi^*'  ud  ropo>tc4  ■woigio  von  oharfod  half  ia  od^tioa  to  tko  wnl 
prieo  for  trMoaioiioa,  of  vUoh  torso  Uo  pUlatiff  bod  aotioo,  bat  did  aot  reqobo 
Ibo  Boooogo  to  bo  ropootod  or  pay  tbo  odditloool  oborgt,  oad  4  »iatoko  btf- 
pOMd  fai  tbo  tnmmiorioa  of  tbo  aoMogo  wblob  oowod  tbo  plolatiff  pccoBiofy 
loot,  Il  woo  boU,  tbot  bo  ooald  aot  roooftr,  It  aot  oppcoriag  tbal  Ibo  mutoko 
WM  oooooioatd  bj  aof  ligoaoo  or  lae—potoa^  oa  tbo  port  of  tbo  ooapoax* 

Tho  ooort  bobg  raffidontlj  adTised  of  tbo  faetsi  tbo  foUoving 
optDion,  in  wbiob  tbo  iaott  appooTi  was  deliTored  hj 

SiMPSOir,  J.— Tbit  action  waa  brongbt  against  tbe  Wattom  Union 
Telegrapb  Company  for  failing  to  transmit  oorroetly  a  oommnnica- 
tion  from  tbo  appellant,  at  LonisTillo,  to  D.  Gibson  k  Co.,  at  Cin- 
cinnati. Tbo  plaintiif  alleged,  in  bis  potition,  tbat  tbo  defendant 
nndertooky  for  compensation  tbon  paid,  to  transmit  from  LoaiiTiDoy 
Kentncky,  to  D.  Gibson  k  Co*,  of  (Sncinnaiit  Obio,  a  propositioik 
to  pnrobaso  two  bnndred  barrels  of  wbiskey  at  fifteen  coats  por 
gallon,  and  tbat  instead  of  transmittbg  the  propoeitioB  oorraollj, 
tbe  commnnieation  as  made,  reprosonts  bim  asoforingaiztoenoeBta 
por  gallon  for  wbiakej. 

He  also  alleged  tbat  Gibson  k  Oo.  adrised  bim  tbal  tbcy  aecoptod 
bis  propoaiiion,  and  immediatel/  forwarded  to  bim  two  bnndrod 
barrels  of  wbiskoy,  nnder  tbe  belief  tbat  bo  bad  offend  tben  sijcIocb 
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eeiiti  per  g»noii  for  il,  wluch  wu  reeciTcd  bj  kia  voder  tlie  belief 
tbat  it  bed  been  iold  to  bim  at  ^hean  coDte  per  gallon.  He  fnrtbcr 
alleged,  tbal  in  eonseqnenee  of  tbe  failure  of  defendant  to  tranemit 
tbe  Befleege  entmeted  to  it,  and  tbe  transmietion  bj  it  of  a  neseago 
of  a  different  import,  be  waa  eonpelled  to  pay  tiiteen  eenia  per 
gallon  for  tbe  wbiekej,  and  bad  tbereby  avttained  a  loee  to  tbe 
amount  of  $100.  Tbe  Telegra|^b  Companj  bj  waj  of  defence 
relied  upon  a  notice  of  tbe  terme  and  eonditione  on  wbicb  meseagee 
hj  it  for  traneaieeion,  wbicb,  to  far  ae  tbcj  are  applicable  to  tbe 
preient  caee,  are  ae  followt : 

^  Tbe  public  are  notified  tbat  in  order  to  guard  against  aistakef 
in  tbe  tranemieeioB  of  menagee,  ererj  meeeage  of  iaportanee  ougbt 
to  be  repeated  bjr  being  cent  back  from  tbe  station  at  wbicb  it  is  to 
be  received  to  tbe  station  from  wbicb  it  is  originally  sent;  balf  tbe 
usual  price  for  transaiesion  will  bo  cbarged  for  repeating  tbe  aes* 


**  Tbe  Compan J  will  no|  be  responsible  for  aistakec  or  delays  of 
nnrepeated  acssages  froa  wbaterer  cause  tbcy  aay  arise." 

It  is  alleged  in  answer,  tbat  tbe  plaintiff  bad  notice  of  tbe  onginal 
terms  and  conditbnS|  and  sent  tbe  message  subject  to  tbem,  but  did 
aot  require  tbe  aessage  to  be  repeated,  nor  agree  to  pay  for  its 
repetition. 

Tbere  b  no  allegation  in  plaintiff's  petition  tbat  tbe  abtake  was 
occasioned  by  negligencci  or  was  tbe  result  of  incompetency,  or 
uraot  of  proper  skill  en  tbe  part  of  tbe  agents  wbo  were  eapleyed 
by  tbe  Company  to  act  as  operators  in  tbe  sending  and  recciYing 
oi  dispatcbeo,  but  tbo  failure  of  tbe  Company  to  comply  witb  ila 
eontracts  to  transait  tbe  message  oorrectlyi  is  alone  relied  upon  as 
the  foundation  of  tbe  plaintiff 'a  rigbt  to  a  reeorery  in  tbis  action. 

The  proof  sbows  tbat  it  is  impracticable  to  transmit  telegrsphic 
lieationo  witb  absdule  accuracy  at  all  times,  and  tbat  siicb 
lications,  from  tbe  vety  nature  of  tbe  medium  tbrsugb  wbicb 
tbey  are  made,  are  eubjeet  not  only  to  occasional  intemptaons  and 
Mays,  but  also  inaccurucies  in  words  and  expressions.  It  any  be 
tiierefere  reasonably  presumed  tbat  tbe  faflure  to  deliver  tbis  aes- 
csrrcctly,  was  tbe  result  of  a  mistake  to  whkk 
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cations  are  liablt,  and  wbich  will  tomttiiBet  ocevr  erta  whert  tU 
utmost  OMTO  and  tkill  w  eiardacd. 

The  qaeition  tben  ia,  was  the  Company  bonnd  at  all  tvants  to 
traDsroit  tht  dUpatoh  aeottratclj,  or  iiad  it  the  legal  riglit  to  modifj 
ita  liabilitj  bj  giTtng  a  pablie  notice  and  bringing  it  home  to  the 
plaintiir,  of  the  tenna  and  oonditiona  on  which  it  alone  wonid  be 
bound  for  miitakea  in  the  tranamiiaJen  of  mesiagea? 

It  is  contended  that  the  responsibility  of  the  Oompanj  ia  fijnd 
and  defined  by  law,  and  cannot  be  changed  or  nodified  by  any  tenns 
and  conditions  that  the  Company  may  think  proper  to  proseribo* 

It  can  hardly  be  donbted  that  the  Company  and  the  peraon  aead* 
ing  a  message  might  by  express  contract  regnlate  the  extent  of  the 
liability  of  the  former  for  any  miatake  that  might  oecnr ;  her^  how* 
erer,  there  was  no  express  eontraci  between  the  parties^  bat  the 
Company  gare  notice  of  the  tenna  and  oonditiona  upon  which  it 
was  willing  to  be  responsible,  and  the  plaintiff  acted  nnder  that 
notieo  in  sending  the  message* 

VTo  do  not  deem  it  necessaiy  to  decide  in  thb  case  to  what  exteat 
a  telegraph  company  has  a  right  to  limit  its  liability  by  a  notice  te 
those  for  whom  it  andertakea  to  transmit  messages.  All  that  we 
are  now  required  to  decide  is^  whether  the  condition  which  the  Com* 
pany  relied  on  in  this  ease  is  reasonable^  and  such  a  one  as  it  had 
a  right  to  prescribe. 

The  public  are  admonished,  by  the  noticet  that  in  order  to  guard 
against  mistakes  in  the  tranamission  of  messagesi  sTory  message  of 
importance  ought  to  be  repeated;  a  person  desiring  to  send  a  mes* 
ssgo  is  thus  appriaed  that  there  may  be  a  mistake  in  its  transmission, 
to  guard  against  which  it  b  necessary  that  it  ahould  be  repeated. 
Ho  is  also  notified  that  if  a  mistake  occur  the  Company  will  not  be 
responsible  for  it  unlem  the  message  be  repeated.  There  ia  nothing 
unreaaonable  in  this  condition.  It  gtrea  the  party  aending  the 
message  the  option  to  send  it  in  sueh  a  manner  aa  to  hold  the  Com- 
pany responsible,  or  to  send  it  for  a  leas  price  at  his  own  risk.  If 
the  message  be  unimportant  he  may  be  willing  to  riak  it  without 
paying  the  additional  charge ;  but  if  it  be  imporUnt,  and  if  he 
wishse  to  have  il  sent  correct^,  he  ought  to  be  willing  to  pay  the 
eoet  of  repeating  tim  message. 
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This  regaUtion,  coiuidering  tlie  incidenU  to  ichich  tho  businest 
if  liftble,  if  obriooalj  jast  and  retfoofble.  It  doef  not  tzempt  tho 
Gompanj  from  respontibilitj,  bat  only  fizef  tbe  price  of  (hn t  n* 
f  ponsibility ;  n nd  n Hows  tbe  person  who  sends  the  message  either  to 
transmit  it  at  business  risk  at  the  nsnal  price,  or  bj  ps ying  in  addition 
one-half  tho  usual  price  to  have  it  repeated,  and  thus  render  the 
Companj  liable  for  any  mistake  that  may  oecar. 

The  plaintiflf  most,  therefore,  be  regarded  as  baring  sent  the  mes* 
fage  in  thif  case  at  his  own  risk,  inasmneh  as  he  failed  to  have  it 
repeated,  and  consc<|ucntly  the  Company  was  not  liable  for  the  mis- 
take.  It  is  unnecctf^ry,  therefore,  to  decide  whether  the  plaintiif 
was  legally  rciponsiblo  for  the  sixteen  cents  per  gallon  for  the 
whiskey,  or  only  for  the  price  which  he  actaally  offered. 

It  if  therefore  considered  that  the  judgment  of  the  Chancellor, 
the  pUintiflf's  petition,  be  affirmed. 


In  the  Supreme  (I(mri  of  Wiieomin^  June^  1858. 

mm  MPWBT,  ASSfOHEe  or  DATID  MOWRT,  A»nULAXt^  tS.  HAHf 

ClOCKRR,  RBSPOROKNT.     \ 

1.  PcrMttal  prop4>r(j  fnllows  th«  1t«  of  Ih*  ^omUH*  tf  t]i«  owner  ••  lo  IraAufcr; 
sad  llio  •xcctttloii  of  an  ftnignmonC  of  poroon«Ujr  paioM  tho  poraoa^Hjr  vhcroTef 
fitaolo,  ip9o  fudo^  to  ikt  otsignot,  profldod  tho  ooaigBBcat  bo  faltd  la  Iko  Suto 
vkero  it  is  exocoted. 

2.  It  lo  fttCeiciil,  If  OBJ  BoUco  of  tko  iMifaneat  oomos  to  llio  dobtor ;  tho  M»lfn- 
mcnt  vorlit  nn  cquitftbic  iransfsr  of  tho  debt;  aod  tho  aotloo  viU  olurgo  tho 
debtor  with  tho  dotjr  of  payment  lo  tho  aiaignee. 

B.  Aa  attaohnent  mibfe4|oentljr  laid,  althongh  before  the  aelnal  rediMttoa  of  tho 
■one/  Into  tlte  aongiiec*a  poeaet eion,  eonnot  proTall  agnioet  Ida. 

Nelwn  Cro$$^  of  counsel,  and  y,   0.  Gridtejf^  attorney  for 
appellant,  and 

J*.  E.  Arnohl,  attorney  for  respondent. 

The  opinion  of  the  court  was  deliTcred  by 

CoLB,  J«-^This  was  a  velnntary  assignment  of  property,  in  tm t 
for  ereditcTf,  made  and  executed  in  the  State  of  Rhode  Ifland.    It 
47 
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uppeare   that  the  asugiMNrt  Darid  Mowrj,  the  utigiMM  Daty, 
Vrillia  Cook  ilie  jttdgmcat  creditor,  who  rcfuacd  to  become  m  ptrtj 
to  the  assignment,  and  Lippett,  the  assignee  of  this  jndgmenlv  aad 
the  Attaching  creditor,  were  all  citiscnB  of  that  State.    And  it  ia 
further  ooneeded  that  the  aasignment  ef  Darid  Mowiy  was  ezecated 
conformablj  to  tho  lavs  of  Rhode  Island,  and  was  Yalid  and  cffeetaal 
to  pass  the  titlo  ef  the  propertj,  real  and  personal,  to  the  assignee 
Dutjr,  at  the  time  within  the  limits  of  the  State,  belonging  to  the 
assignor.     Such  being  the  case,  we  suppose^  upon  principles  of 
public  policj  and  of  judicial  comit/  gencrallj  recognised  hj  the 
courts  of  the  dilTercnt  States  of  the  Union,  wo  must  sustain  the 
ralidit/  of  the  assignment,  and  hold  that  it  operated  as  a  transfer 
of  the  debt  against  Mr.  Arnold,  (which  was  in  tlie  hand^  of  the 
aj*pcilcc,)  to  tho  assignee,  even  tlioogh  it  should  be  admitte<l,  that 
t]iu  nn£i;;rkincnt  was  not  good  bj  the  laws  of  tliis  State*     The  lav 
upon  this  subject  is  laid  down  with  great  distincincss  and  abilitj  in 
t^ic*  ftiliowing  eases,  to  which  it  onljf  seems  necessary  to  refer  witli- 
out  coinnicnt,  to  show  the  considerations  which  have  induced  the 
C'iurts  of  our  sister  States  to  adopt  this  doctrine  in  regard  to  rolun* 
tary  assignments  of  personal  propertj:   TfhippU  vs.  2!lif><r,  16 
Pick.  2o ;  DanieU  xi,  JVillard^  ib.  36 ;  Burloek  ts.  Taylor  tt  aU 
il).  Z^»o ;  J/c'fiMS  TS.  Hajigoodf  19  ib.  105 ;   Warren  vs.  CcpeliHf  4 
Met,  CU«i;  Ilohne$  vs.  Remun^  4  J.  0.  IL  48G;  same  case,  in 
20  Johns  R.  2G2 ;  Abraham  vs.  PluUr$^  8  Wend*  6GC ;  Uvgi  fs. 
Thompitmf  1  Selden,  8G2;  Atwood  et  alys.  Tht  Proteetivg  Im. 
Co.f  14  Cowen  R.  555 ;  Saunden  rs.  WiUiam$  tt  oL^  5  N.  II.  R. 
213 ;  Sanderion  tt  oL  ts.  Bradford  ^  Truttet^  10  do.  2C0 ;  Ift&m 
TS.  Moretonf  6  Ring.  853.    See  also  Harritim  vs.  SUrgf  6  Cranch, 
280 ;  Braibtr  tb.  We9t  aaL^7  Peters,  608 ;  BUuk  vs.  Zackarie^ 
3  How.  488.    Story's  Conflict  of  Laws,  see.  883  et  seq.,  and  cases 
cited  bjr  him  in  the  notes.    Assuming,  then,  that  the  personal  pro- 
perty had  no  locality,  but  followed  the  law  of  the  domicil  of  the 
owner  as  to  the  transfer  and  disposition  thereof,  and  that  by  the 
execution  of  the  assignment,  the   personal  property,  whorerer 
situated,  passed  ipta  faeU  to  the  assignee,  and  that  the  assignment 
being  good  and  Talid  in  the  Sute  where  ezecnted,  must  be  ensCaincd 
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hert  on  tbe  groand  of  comit j,  tnd  we  Iiare  then  to  inquire  whether 
the  issigncoy  hj  neglecting  to  giro  the  appellee  notice  of  the  aasign- 
ipenty  and  redudng  the  property  to  poneesion,  has  beeit  gniltj  of 
•neh  laehe$  as  to  enable  tbe  attaching  creditor  to  bold  it  as 
againat  btasu 

From  the  statement  of  facts  filed  in  this  case,  it  appears  that  tbe 
mssignment  was  executed  on  tbe  lit  of  December,  1857,  and  that 
tbe  appellant  accepted  the  trusts  and  entered  upon  the  discharge  of 
bis  duties  as  assignee ;  that  the  creditors  of  Darid  Mowrj,  with  the 
exception  of  Cook,  gave  their  assent  to  tho  assignment,  and  exe- 
cuted tho  release  therein  provided;  and  that  the  appellee  bad 
information,  bj  waj  of  rumor,  of  the  assignment  before  the  attach- 
ment, but  from  whom  or  when  he  cannot  say.  Farther,  that  on 
tbe  21st  of  Maj,  1857,  Lippett,  the  assignee  of  Cook's  judgment, 
commenced  an  action  in  the  Circuit  Court  of  ^lilwaukeo  countj, 
against  David  Mowrj,  and  attached  tbe  monej  in  di^puto  in  tho 
hands  of  tho  appellee ;  and  that  on  the  7tb  day  of  June,  1857,  a 
written  notice  of  tbe  assignment  was  personally  serred  on  the 
appellee,  and  a  demand  made  on  behalf  of  the  appclhnt,  for  the 
inoneja  in  his  possession.  Also,  that  the  appellee  has  not  made 
answer  to  tho  process  of  garnishment  under  the  attachment,  and 
still  holds  tbe  moneys  subject  to  tbe  opinion  and  judgment  of  this 
court. 

As  already  intimated,  we  suppose  tbe  effect  of  tho  assignment 
was  to  operate  at  least  as  an  equitable  transfer  o(  the  debt  again^it 
Mr.  Arnold,  in  tbe  bands  of  tho  appellee,  to  the  appellant.  Un* 
doabtedly,  if  Mr.  Arnold  or  tho  appellee,  aAer  the  assignment,  and 
before  any  notice  thereof,  had  paid  orer  tho  money  to  the  assignor, 
tbey  would  bare  been  discharged,  and  tho  present  action  could  not 
have  been  sustained.  Tbe  object  of  notice  was  to  charge  the  debtor 
with  tho  duty  of  payment  to  the  assignee.  And  probably,  if  the 
money  bad  been  attached  in  tbe  hands  of  the  appellee,  by  a  creditor 
of  tbe  assignor,  and  paid  erer  under  an  order  of  court  before  notice 
of  the  assignment,  it  oould  not  again  be  recorered.  But  before  the 
appellee  answered  tbe  garnishee  process,  and  oonfessedly,  wbilo  *^ 
money  was  in  bis  hands,  he  receired  a  written  notice  of  tbe 
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ment  and  deintnd  of  the  monej  on  behalf  of  the  appellaiit.  And 
it  alto  appean  that  the  appellee  had  information,  bj  waj  of  nnor, 
of  the  aaaignnent  before  the  attaehmeat.  We  think  ikit  wu  all 
that  waa  neocsaary  for  the  proteetion  of  the  appellee^  and  to  iMm- 
tain  the  title  of  the  appellant  to  the  mooej. 

It  waa  insisted  bj  the  argument  of  the  eovnael  for  the  appelkei 
that  it  waa  the  duCjf  of  the  aasignee,  in  order  to  perfect  hia  title  to 
thia  Bonej,  to  give  notice  of  the  aiaignmenti  and  to  redace  the 
monejf  to  hia  posee saion  within  a  reasonable  time.  **  The  notioe 
was  indispensable  to  charge  the  debtor  with  the  doty  of  pajmeot  to 
the  assignee,  so  that  if,  without  notice,  he  paid  the  debt  to  the 
assignor,  or  it  waa  recorered  by  proceaa  againat  him,  he  would  be 
discharged  from  the  debt."  Storj'a  Conflict  of  Laws,  ace.  896( 
Further  than  this  we  do  not  think  the  notice  wu  material  in  this 
case.  The  judgment  of  the  Circuit  Court  is  rereraed,  and  the  came 
remanded  for  further  proceedinge  according  to  law. 


In  (ks  Supreme  Ceurt  ^  XeiittuiflUk 
umaiETTA  TBOwBainai  vt.  a  t«  oaiuv,  nn  iraaBAicii. 

a  T.  OABUH  M.   BBMBIRTA  TBOWBEIDOIE^  BIO  WIIB. 

1.  II vtatl  iBMltt  tni  ottlrtf  ea,  tbo  fhill  of  avtul  proYocalloBa,  mltM  Umt*  bi  a 
pftlpftble  dltpropMtioB  of  gvllt  u  tetwots  Ik*  |»Hkt^  fVmiUk  ■•  wHilsiit  (Nud 

1.  IMaoppotntBOBt  \%  tbo  Man4ago  rekllM,  ud  iMoapalibnUj  of  towpar,  art  aaC 
•MMoo  for  docroolag  %  JndloUI  aoporatkm  bolwooa  kvoboad  Mid  vilb }  Wi  «tnfaa 
ud  o««al  tNolMBl  of  o  Biloro  to  roador  ao^ogol  llfo  faitol«nUob  ptofldid  Ikt 
•owploiBlBf  por^  ia  ooaipontWaly  toaocoat,  ara  iofloitat  to  favad  o  diaraai 

a.  Tko  tosto  of  ibo  oItU  lav  oa  thia  aal^oot  aibd,  aad  ooauaMltd  on. 

4  Tko  dotlriao  of  tko  Caaoa  law  adopted  la  Loaiaiaaa. 

The  opinion  of  the  oonrt  was  delitered  bjr 

Spofiobb,  J.-^If  all  the  oTidence  which  aoila  this  lecord  ia  to  l)e 
credited,  it  provea  great  misconduct  on  the  part  of  both  apouaeam 
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tW  MvtMl  nUtiM  wbick  bodi  we  Ujukg  to  diisolre.  CrbiiBatioii 
•ad  Rcriaiaatm*  blowt,  and  vorda  barder  than  blows,  bsfo  tao- 
ceedcd  tbeir  ■aniafo  to«i  of  reciprocal  forboaraaec,  ftdelitj  and 

lOVO> 

A  little  BOfo  Ibaa  tea  jean  ago,  tbo  appellee,  tben  an  elderly 
Baa  witb  a  fortaae,  aanried  tbo  appellant,  a  yoang  girl  witboot  one. 

Tbo  first  tbat  we  bear  of  tbem  is  tbat  tbej  arrired  on  the  bosband's 
plaatatioB,  in  tbo  pariib  of  St.  Mar  j,  **  looking  cross"  at  eaeb  otber. 
Bidceriags  sooa  arose  aboot  tbe  maaageinent  of  tbo  boasebold ; 
fsTorite  serraats  of  tbe  master  were  foaod  disrespceifol  to  tbeir 
mbtrcss,  and  bad  to  bo  cba^ised,  or  sobL  Tbe  ladj  had  misooder- 
•taadiags  witb  tbe  OTeraeers,  and  they  1^^  Abnsive  langnjgc, 
roToltiag  to  tbe  ear  of  dccenej,  is  said  bj  one  of  tbe  cTerseen  to 
have  been  attered,  ia  bis  presence,  to  tbe  bosband  bjf  tbe  wife, 
appareatl/  aader  tbe  stings  of  jesloosj.  Two  ladies  testifj  that,  in 
tbeir  presence,  tbe  bosband  upbraided  bis  wife  witb  being  **  of  no 
accoant,"  saying  **  that  she  did  not  sait  him,  and  that  be  was  sorrj 
be  bad  erer  married  ber."  One  of  them  deposes  that  be  also  tra- 
daeed  her  family,  and  both  say  that  to  these  reproaches  she  answered 
meekly  and  witb  tears.  Notwithstanding  occasional  oatbreaks  and 
altercations  of  this  sort,  reliered,  it  wonld  seem,  by  some  placid 
iaterrals,  time  went  oitand  three  children  were  born  of  the  marriage. 
Altbongb  each  parent  is  proven  to  bsTe  been  tenderly  devoted  to 
tbo  children,  these  new  ties  do  not  appear  to  bare  drawn  them  closer 
to  each  other.  .Indeed,  tbe  displsys  of  temper  on  both  sides  seem 
rather  to  have  increased  ia  intensity ;  and  it  is  admitted  that,  on  one 
oecasioa  at  least,  tbe  father  resorted  to  tioleoce  to  oorrcct  the 
mother  of  his  childrea. 

Aboot  a  year  before  the  present  suits  were  brought,  and  nearly 
aine  years  after  the  marriage,  tbo  busbsnd  institated  an  action  for 
a  separation  of  bed  and  board  against  bis  wife ;  but  one  of  bis  orer- 
scers  testified  tbat  he  was  persuaded  to  abandon  it  by  her  tears  and 
promises  of  amendment.  It  was  absndoned  shortly  after  its  insti* 
tatioa. 

At  length,  tbe  present  cros^  actions  were  brought  on  tbo  same 
day,  ia  wbicb  each  spouse^  after  a  glowing  recital  of  gricTaaces 
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fcnScred,  and  a  €tref«l  tiippreMi<m  of  griertnoM  inflicted,  dmiincfl  a 
judgment  of  wpaVatioii  sgaintt  tke  other,  with  a  right  to  the  eutodj 
of  the  three  ehtldreiit  whidi  each  ptrtj  eeeina  Torj  aolieiloQa  lo 
retain. 

The  district  jadgo,  evpreeoiag  no  donbt  at  to  the  tmth  of  anj  of 
the  testimony,  eoncloded  that  the  hisband  wss  the  aggrioYed  partj, 
and  gare  him  a  jndgmeat  of  oeparation,  with  the  coatodj  of  the 
diildren. 

The  wife  has  appealed. 

AUboogh  the  conduct  of  both  parties  appears  to  haTe  been  higUj 
censurable,  it  is  impossible  to  saj,  from  the  record  before  us,  which 
was  first  or  most  in  fault.  Their  erron  were  of  a  kindred  eharader 
—ebullitions  of  temper,  springing  from  disappoiataenty  a  spirit  of 
retaliation ;  and  a  lack  of  self-oontroL 

In  a  case  like  this,  where  the  faults  of  the  parties  are  so  near)/ 
balanced,  and  are  of  so  similar  a  nature^  the  serious  (|nestion  arises, 
can  either  be  heard  in  a  court  of  justice  to  oomplaia  of  the  nthcr  T 
Should  not  the  conduet  of  each  toward  the  other  close  the  mouths 
of  both? 

An  affirmatire  answer  to  this  question  was  giren  bj  one  of  the 
sages  of  the  Roman  law,  treating,  howerer,  of  the  pecuniarj  inter- 
ests of  the  spouses  onl/:  **Papintanus  lib.  XL  QusBStionum. 
Viro  atque  more  mores  inyicem  accusantibus,  causam  repudsi  dedisM 
utrumque  pronuntiatum  est  t  Id  ita,  aeoipi  debet,  ut  eA  lege^  quam 
ambo  contompscrunt,  neuter  Tindiootur ;  paria  enim  delida  mntuA 
pcnsationo  dissolruntur."    Dig.  Lib.  zzir.  Tit.  Sti,  L  89 

The  canon  law  adopted  this  principle  of  compensation,  in  refusing 
dirorces  whore  the  parties  were  guilt/  of  similar  offences  towards 
each  other.    Caus.  82,  q.  tL  Can*  L 

Coquille  and  Domat  seem  to  hare  recogniied  sosMthi^g  liko  tWe 
rule  as  a  part  of  the  ancient  French  law. 

Under  the  Napoleon  Code  two  schools  arose,  which  dirided  upon 
this  question.  Duranton  T.  iL,  No.  574.  Valette  and  Massol  haUi 
that  a  demand  for  a  separation  is  barred  on  either  side,  hj  n^ntual 
faults  of  the  same  descriptioa ;  in  the  language  of  M.  Duranton,  **  U 
rdciprocit^  des  torts  doit  anssi,  en  gdn^ral,  produire  une  fin  de  |mmi« 
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reccToir,  tnrtout  lortqui'ils  lont  de  m^«  nature/'  On  tba  other 
side,  among  those  holding  that  where  both  parties  hare  been  gviltj 
of  nutnal  oatrages  and  iU-treatnent,  both  should  ha?o  a  deeree  of 
separation,  must  be  ckssed  the  great  names  of  Tonllier,  ii.,  764, 
Marcad^,  i^  769,  M.  Demolombe,  it.,  415,  and  probably  the  weight 
both  of  doetrinal  and  judicial  authorit/  in  the  modem  jurisprudence 
of  France. 

The  distriet  Judge  eited  onlj  the  opinion  of  Tonllier.  But  it  must 
be  remembered  that  this  is  a  question  of  Louisiana  law.  Our  code, 
our  jurisprudence  and  oar  manners  diiTcr,  in  manj  respects,  from 
those  of  France,  although,  to  a  considerable  extent,  derired  from 
that  souree. 

The  doctrine  of  the  canon  law  and  of  Duranton,  on  the  point 
under  consideration,  appears  to  hare  been  adopted  at  a  rery  early 
period,  and  frequentlj  enforced  bj  our  predecessors.  In  Durand 
TS,  Btr  ku%band^  4  Martin,  0.  S.  174,  it  was  held  *'  that  the  l|iw 
which  prorides  for  a  separation  from  bed  and  board  in  certain  cases, 
is  made  for  the  relief  of  the  oppressed  party,  not  for  interfering  in 
quarrels  where  both  parties  commit  redprocal  excesses  and  outrages.'* 

In  Pigntgvy*9  ease^  0  Lou«  420,  the  wife's  claim  for  a  separation 
was  rejected,  although  it  was  prored  that  her  husband  had  used 
personal  riolenee  towards  her  on  one  occasion,  the  court  remarking 
that  tlie  eridence  gave  color  to  |he  assertion  that  she  proroked  the 
ill-treatment  by  her  Tiolent  temper. 

In  RowUy'$  ms«,  10  Lou.,  671,  the  court  said,  the  argument  that 
after  what  had  occurred  between  the  parties  it  would  be  impossible 
for  them  to  live  togetheri  was  not  a  justification  for  a  decree  of 
separation. 

In  Laland^  ts.  Jore^  5  Ann.  33,  a  judgment  of  separation  obtained 
by  a  wife  for  defamation  by  her  husband,  was  reversed  because  the 
conduct  of  the  wife  had  been  marked  by  exasperation  and  riolence 
towards  her  husband.  Durand* $  ea$$  was  cited  with  approbation, 
and  also  Warring* 9  ea««,  2  Phillimore,  182;  where  it  was  intimated 
by  an  English  court  that,  if  the  conduct  of  the  party  complaining 
had  been  outrageous,  the  remedy  must  first  be  sought  in  a  reforma- 
tion of  conduct  by  the  complainant. 
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And  iQ  Naulit  ts.  Sif  kutband^  6  Ann.  408,  wImt*  m  in  tUi 
MM,  both  ptrtics  demindcd  n  Migration,  and  the  dirtriet  oonrt 
granted  it  in  laTor  of  tho  bnahand,  the  jndgnent  vas  rararaed  asd 
both  partias  ware  tninad  oat  of  oovrty  bcoanaa  thoj  wara  both  in  tke 
wrong,  haWng  baan  gnilty  of  radpfooal  outrages.     *  . 

To  aecartain  what  it  a  jnst  limitation  npon  the  right  of  diroteii 
one  of  the  most  diffieolt  of  soeial  problema.  To  fix  thia  finitatiot 
ii  in  attribute  of  lOTeraigntj. 

Under  the  law  of  Loviiianai  as  hitherto  interpretady  dieapp<iBt> 
ment  in  the  marriage  relation  and  mere  ineompatibilitj  of  teispv 
are  not  caosee  for  a  jadioial  leparation  between  hneband  and  wift; 
exccstet,  outrages  and  cruel  treatment  of  a  nature  to  render  the  codp 
jugtl  life  intolerable  are,  but  with  thia  qualification,  that  the  pert/ 
eomplaining  must  be  comparatiTely  innocent  of  eondnet  sinfltf  to 
that  eomplained  of,  in  order  to  obtain  a  deoree.^  Mutual  insults  sad 
outrages,  the  fruit  of  mutual  prorocations,  unless  there  be  a  grett 
and  palpable  disproportion  of  guilt  as  between  the  paitieSi  fuudk 
no  saflBcient  ground  of  action  to  either. 

This  being  the  doctrine  of  the  case  heretofore  adjudged  in  tbif 
Btate,  we  would  not  feel  at  iibertj  to  disturb  it,  although  it  nigiit 
conflict  with  our  Tiews  of  policy.  But,  notwithstanding  the  rigor* 
ous  and  sble  assaults  that  hare  recently  been  made  upon  this  rale 
in  France,  and  notwithstanding  the  inconTcniences  it  may  occafleasDj 
work,  its  manifeat  tendency  is  to  induce  greater  drcumspcetiott  ia 
entering  upon  the  most  important  of  eiril  contracts,  greater  fcrbes^ 
ance  in  undergoing  the  petty  annoyances  of  domestie  life,  end  s 
more  general  suppression  of  such  scandalous  seenei  u  it  has  besn 
our  painful  duty  to  reriew  in  this  cause, 

I,  therefore,  concur  in  the  decree  dismissing  both  aetionSy  at  the 
appelleea'  eoeta. 

>  8m  MUkvf  oa  Mmt.  mi  INv.,  |  401,  Si  td.— ^Mb.  Am.L.M. 


9MXf  nVTAM  AM»  00.  ML  lAXJUJI  ARD  XACBUll. 


fJMt  A.  •  ■trtit  tf  %  if,  mmi  mm  Wfimi  m^m  Mi  JiiHtm 
la  ih«  im  yiiftrty;  Ums  •  wwdl,  iiwui  agaiaat  B,  tk«  vtlitr  |MitMr,  asd  «m 
lericU  ••  kis  iatcnrt:  aftcrtrarla  a  Ikird  Afaiaai  A  9mA  D,  w  prrlatr*,  *«■  l«tM 
M  tk«  ins  pivpcrtj:  ll  was  keld  tkat  IIm  Sicrir  Mflit  to  Wv*  mM  m  tkt 
vri t  sgyHl  IW  Ira  IIm  lalcmC  af  all  tka  pMtawi,  aai  to  tet«  p*M  Ik*  •§« 

to  tkMt  af  th«  ladivMwa  wvditota. 


Sftanel  Loaaaa  ud  George  W.  Mechlin,  entered  into  pertner* 
sliip  on  tUe  first  dej  of  October,  18G5,  end  continacd  to  do  busineM 
ns  aneh  np  to  the  23rdof  Jalj,  1856,  when  the  eheriff,  upon  an  execu- 
tion of  iSex,  Silwat  mnd  Co,  va.  Smanmal  Xommaii,  levied  npon  the 
intercetof  said  Lomman  in  the  partnenhip  effects.  On  the  26th 
execntiont  iMned ;  Uenry  L,  King  y%.  Gtorgo  W.  MackUm^  Alary 
Ikart  va.  Gwrg4  IT.  i/acA/in,  and  afkenrarda  on  the  tame  daj  two 
others  were  issued ;  Emanaal  Lomman,  for  the  nse  of  Jacob  Coovor 
TB..  Oforga  W*  i/icA/tn,  end  Jacob  Coover^  iS>.  vs.  ^manual  Lom- 
man and  Goorga  IT.  Machlin^  partners  in  trade  under  the  name  and 
firm  of  Lomotan  and  Machlin.  Upon  the  execution  against  George 
WT.  Machlin,  the  sheriff  returned,  **  levied  on  the  28th  of  July  upon 
the  interest  of  George  W.  Machlin,  in  the  partnership  effects,  A:o«'* 
Upon  the  execution  against  the  firm  of  Lomman  and  Machlin,  he 
returned*'  levied  on  the  28th  of  Jul/  upon  the  personsl  property  of 
Lomman  and  Machlin,  in  a  firm  as  merchants,  etc.*'  Upon  the  execu- 
tion against  Lomman,  the  sheriff  returned  'Mevied  upon  the  intercut 
of  Emanual  Lomman  in  the  partnership  effects,  etc**  On  the  2nd 
of  August  the  plaintiffs  in  the  individual  executions  gave  a  written 
notice  to  the  sheriff  to  make  sale  of  the  interest  of  eaeh  partner  on 
the  writs  that  first  came  to  his  hands — On  the  11th  of  August  the 
•beriff  advertised  the  partnership  effects  for  sale  on  the  18th  of 
August ;  hut  before  a  sale  was  made  it  was  agreed  hj  the  several 
plaintiffs  that  in  order  to  secure  the  best  price  for  the  property  levied 
OD  and  make  a  good  title  to  the  purchaser  therefor,  a  sale  should  bo 

de  of  the  separate  and  joint  interest  at  the  same  time,  and  that 
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tlie  riglits  of  tho  sercral  plaintiib  should  not  bo  prejadieod  bjr  such 
ttic :  Dor  bj  tKo  sherilTs  rotirn,  mad  thai  iho  bomj  bo  poad  io  oout 
for  distribution. 

Tbo  auditor  appointod  to  malco  dbtribution  roportod  tbst  tbc 
execution  ercditors  of  tbo  fins  were  entitled  to  the  fund  in  eourL 

To  the  report  of  the  auditor  tbo  following  exoeptioos  were  filed; 
1st.  the  auditor  erred  in  not  awarding  to  Bex«  8ilrae  k  Gou|  ea 
fi.  fa.  against  Emanual  Lomman  oae-half  of  said  proceeds  of  sale,  after 
deducting  the  expenses  of  andit. 

2nd.  Tlio  auditor  erred  in  not  awarding  to  Henry  L.  King  on  bis 
fi.  fa.  against  George  W.  Maoblin,  the  amount  of  d^t,  interest  and 
oosts  thereof. 

8rd.  The  auditor  erred  in  not  awarding  to  Hary  Dare  on  hsr 
fi.  fa.  against  George  W.  Maehlin,  the  amount  of  debt,  interest  and 
oosts  thereof. 

4th.  The  auditor  erred  in  awarding  the  proceeds  of  sale  to  be 
distributed  to  Cooreri  Cannon,  Mnmmay  and  Fithian,  Jones  and  Go. 
and  not  awarding  said  proceeds  of  sale  to  Rex,  Silras  t  Cow,  Henry 
L.  King  and  Marj  Dare,  on  their  respcotire  ^  fas.  which  came  to 
hands  of  sheriff,  prior  to  in  order  of  time  to  the  fi.  &•.  of  tbo  per- 
sons to  whom  the  money  is  awarded. 

V,  it  Ruiey  and  JT.  Chapin^  for  Bex,  Silvms  and  Companj— 
Mary  Dare  and  Uenry  L.  King. 

T,  E.  Cochran  and  J*.  CF.  OampMJU  for  Ooorer. 

Evan9  and  Maytr^  for  Fithian,  Jones  and  Co* 

The  opinion  of  the  court  was  doUrered  by 

FisniB,  J.— It  is  a  well  settled  principle  of  the  law  of  partnership 
that  the  joint  effects  belong  to  the  ^tm*  The  earpui  of  the  partner- 
ship property  is  joint,  and  the  indiridual  interest  is  that  which 
remains  af^r  satisfying  all  the  join  t  debts.  It  therefore  follows  that 
a  sale  of  the  interest  of  one  partner  either  by  transfer  or  exeeation 
passes  only  the  separate  interest  of  that  partner,  subject  to  the  debts 
of  the  firm.  The  reason  that  it  is  so  is  not  in  consequence  of  any 
right  inherent  in  the  creditors ;  or  any  equity  in  them  that  demands 
a  preferenee,  but  because  it  is  a  part  of  the  contract  between  the 
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partbcrs.    It  is  ono  of  the  tuciJcnt*  of  the  reUtion  existing  hctirccn 
theia ;  estaVlUhed  for  the  parpoie  of  prercnting  the  joint  capital 
from  hcing  withdrawn  without  the  consent  of  all.    And  so  exclu- 
sively is  that  equttj  in  the  partneriy  and  not  in  the  creditors,  that 
one  partner  ean  sell  to  the  other,  so  as  to  make  his  share  separate 
propcrtj  ;  ei  parte  Peake^  1  Maddock,  Chj,  R.  107.    And  although 
the  rererso  was  held  in  Andertcn  ts.  Maltly^  A  Brown  C.  C.  428, 
all  stthsefiucnt  cases  reject  its  authority :  and  if  they  refer  to  it^ 
assert  that  it  was  decided  on  the  ground  that  the  arrangements 
between  the  partners  were  fraudulent.    But  where  the  transactica  is 
fair  and  honest  and  is  an  actual  transfer  of  the  effects ;  its  validity 
is  not  now  a  controverted  question*   Ez  parte  Raffia^  6  Vesey,  jr. 
191 ;  Ex  parte  WHliami^  11  Vesey,  jr.  8.    Where  there  is  a  dis- 
position of  the- interest  of  all  the  separate  partners,  whether  by  sale, 
Tolontaiy  assignment^  or  execution,  the  equity  which  requires  that 
the  joint  debt  should  be  paid  out  of  the  joint  effects,  is  destroyed, 
nnd  the  joint  creditors  can  claim  no  preference,  but  must  rely  upon 
the  individual  responsibility  of  each  of  the  partners.    Doner  vs. 
Staufftr^  1  Pa.   Rep.  (Pen.  k  Watts,)  205  \  Baker's  Appeal,  0 
Harris,  76. 

In  this  case  it  is  contended  that,  as  the  individual  interest  of 

Lomman  was  first  levied  upon,  and  subsequently  that  of  Machlin, 

that  there  was  nothing  left  to  be  levied  upon  by  the  third  execution. 

This  would  be  so  if  the  sale  had  been  effected  and  the  property 

changed  before  it  was  issued ;  for  then  we  would  have  a  case  similar 

to  those  of  J)im€r  vs.  Stauffer^  and  Baker's  Appeal.    In  each  of 

these  cases  the  partnership  creditors  had  no  executfon,  an^  (he  funds 

sought  to  be  charged  had  passed  from  the  hands  of  the  original 

partners  who  contracted  tho  debts.    But  this  is  not  so  in  the  case 

we  are  considering ;  for  after  the  writs  of  execution  had  been  issued 

against  the  individual  members  of  the  firm,  executions  were  issued 

against  the  firm  itself;  and  from  that  moment  the  execution  against 

Lomman  bound  his  individual  interest,  subject  to  the  equity  of  his 

partoer,  that  sgainst  Machlin  his  individual  interest,  subject  to  the 

eciuity  of  Lomman ;  and  that  against  the  firm  the  corpuM  or  partnfr. 

ahip  effects  as  such :  not  for  tho  benefit  of  creditors,  but  to  effectuate 

the  equity  which  as  essential  io  the  partnership  relation.    I  admit 
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if  tbe  £nt  two  exeratioM  odIj  existed,  that  bj  nl«9  upon  tliem  tiw 
vbolo  title  wonld  past.  Bet  before  that  was  effeoted  tbe  third  execs- 
tion  eaae  in ;  and  attached  itself  to  the  joint  interest  so  firmly,  thst 
the  sale  of  both  the  individnal  interests  coold  not  free  thea  fron 
the  lien  thvi  ereated,  nnless  the  partnership  exeention  creditors  ootid 
data  the  money  in  preference  to  the  indiridnal  exeention  credilon. 
If  they  coold  not,  then  the  individual  creditors  codd  defeat  the 
eqaitj  of  the  separate  partners  and  sobstitnte  the  fond,  pledged  at 
the  eonmencement  of  the  partnership  to  paj  firm  debta,  into  a  fsnd 
to  paj  indiridoab  debts*  Nor  does  it  appear  to  me  to  be  an  answsr 
to  thb  objection,  to  saj  if  there  were  execntiona  only  sgatnst  indi- 
ridiul  partners,  the  firm  debts  would  got  nothing :  for  where  the 
firm  debts  hare  no  lien  it  cannot  be  otherwise.  But  where  the  \m 
for  partnership  debts  attaches  prerionsly  to  the  change  of  title; 
through  that  lien  the  right  of  the  partnership  to  have  the  firm  debts 
paid  first  is  preserred,  or  as  has  been  said  "  ihrougk  their  equAjf  ti 
file  pa^meni  •/  tkifam  d^t$  warkid  otU."  But  to  this  it  is  obje^ 
that  the  lien  of  the  indiridnal  creditors  attached  first,  and  that  the 
first  fi.  fa.  created  a  lien  on  all  Lomman*s  interest  sabjeet  to  the 
equity  of  his  partner,  that  the  second  created  a  lien  on  all  Machrm*i 
eqnitj,  together  with  his  remaining  interest,  and  thai  nothing  then 
remained  to  lory  npon  for  the  partnership  creditors.  But  it  must 
be  remembered  that  a  levy  does  not  change  the  title,  nor  rest  the 
property  in  the  first  execution  creditors.  It  is  true,  goods  sre  bound 
from  the  dclirerj  of  tbe  fi.  fa.  to  the  sheriff;  yet  the  property  of 
the  defendant  in  them  is  not  directed  by  the  delirery  of  the  writ; 
nor  by  the  lory;  but  by  a  lory  and  sale.  Sewell  on  Sheriff^  859, 
WaUon  on  Sheriff,  176;  Duncan  ra.  MeComher^  10  Watta,  255. 
'*  It  has  nerer  been  said,  much  less  adjudged,  that  the  oflicer,  the 
creditor,  or  any  body  else,  becomes  rested  by  means  of  the  seisnre 
alone  with  the  sbsoloto  property  in  the  goods."-  I^/iU  rs.  Mahitfiy, 
8  Watts,  215.  And  although  in  general  it  is  the  duty  of  the  sheriff 
to  sell  on  the  first  execution,  yet  where  he  has  an  execution  that 
binds  the  superior  interest  and  to  wbich  all  other  interests  are  subor- 
dinate, he  ought  to  sell  npon  it ;  because  he  thus  disposes  of  ths 
whole  title,  and  in  this  way  only  can  the  equities  of  the  setersl 
members  of  the  firm  be  preserred.    If  a  sale  was  made  on  the  fi.  & 
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against  Lomman,  his  intorcat  ironld  he  sold  subject  to  his  partner's 
eqoitjy  and  the  Kitn  of  tho  exeoution  of  the  firm  debt :  and  the  other 
partner's  interest  wonhl  be  sold  subject  to  the  interest  of  Lomman 
or  those  vho  pnrchased  it,  and  to  the  firm  execution.  The  confusion 
and  nneertaintj  as  to  what  waa  selling  at  sates  thus  made  is  obTiated 
bj  at  ones  selling  on  the  execution  against  the  firm  the  whole  partner- 
ship propertjr.  The  policj  of  the  law  certainly  is,  that  titles  pro« 
cured  through  shorilTi  sales  should  be  free  from  doubt  and  uncer- 
taint jy  that  ererj  purchaser  should  know  what  he  was  bujfing,  and 
that  trerj  thing  sold  at  shcriiTs  sale  should  be  sold  so  that  it  would 
bring  a  full  price.  In  no  other  waj  could  these  objects  be  effected, 
in  cases  like  the  present,  than  bjr  selling  the  joint  interest  of  the  firm 
at  ono  operation,  and  distributing  the  proceeds  according  to  the 
rcspectifo  rights  of  the  claimants ;  whieh  in  this  case  would  be,  first 
to  paj  the  executions  against  the  firm,  and  if  any  surplus  remained 
thtn  the  executions  in  fsTor  of  the  creditors  of  the  individual  mem* 
bers  of  the  firm  pro  rata ;  paying  due  regard  to  the  interest  of  their 
ssTwral  debtors  in  the  property  sold.  Nor  is  this  ricw  without  some 
sanction  from  our  own  Supremo  Court,  for  in  Cooper's  Appeal,  2 
Caseyy  262,  whsro  executions  were  issued  first  against  separate  parties 
ami  afterwards  against  the  firm,  the  sheriff  sold  the  whole  stock,  and 
tho  proceeds  wars  finally  distributed  in  the  manner  we  hold  that  they 
should  here  bo.  In  that  ease  Mr.  Justice  Lowrio  remavked,  ^  asalo 
so  made  wonld  be  irregular  if  it  was  not  a  necessary  result  of  the  cir« 
oamatanoea"  for  the  sheriff' "  to  execute  his  writs  so  as  to  join  distinct 
parties  and  intereata  in  the  question  of  distribution.*'  But  that 
learned  jurist  certainly  saw,  that  it  would  be  the  necessary  results 
of  the  dreumstanees  of  all  such  eases  that  a  sAle  must  be  so  made ;  and 
that  jnstico  could  be  done  in  no  other  way ;  and  only  refrained  from 
sajbg  so  as  the  case  did  not  require  it ;  because  there  the  execution 
ef  ths  firm  creditor,  though  last  in  order  of  time«  was  allowed  a  pre- 
ferenea  without  objection  in  the  court  below* 

The  exceptiona  are  therefore  dismissed,  and  the  report  of  the 

nnditor  oonfirmed. 

« 

2r«Ta.— n«  •BMptaals  antnXlj  appMtod  !•  tkt  SapNas  Court  for  th*  mlddl* 
•Itolftel  ol  Ito  lul  tena.    tk»  dMrt*  of  ilis  tovrt  bdow  wm  ofirmod  aad  tb« 
•IB  W  f^perlsd  wadm  the  aoae  of  OMtcr't  Apptal,  6  Cmcj,  0.— 1V«.  Am,  L,  B. 
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In  the  CmH  of  Cf^mman  FIea$  ^  Erie  (kwikty^  Pa. 

THft  SUB  CAHA&  OOMFAXT  M.  MOBlOW.  B.  UX^Xf  ET  AL. 

1 


A  ••art  fi  t^ly  vOl  bH  iatcrAn  to  nttnia  kgsl  piMMdbfi^  >k«f«  tb«  cmh 

The  defenduiU  obtuned  jodgment  in  tliit  eoiirt  •gftimt  the 
plaintiffs,  on  their  bondi  given  for  the  eonstmotion  of  their  eanily 
nnd  iaeiied  attmchment  execations,  and  attached  monejs  due  and 
belonging  to  the  company,  in  the  bands  of  the  president,  treasnrer, 
usnagers,  and  others,  and  plaintiffs  filed  this  bill  for  an  injoneCion 
to  restrain  plaintiffs  from  proceeding  with  their  attaehments,  or  any 
other  legal  proceedings,  to  oollecl  their  debts;  to  whidi  defendants 
demurred,  for  that  plaintiff's  had  a  full  and  entire  remedy  at  law,  and 
that  the  court  had  no  Jurisdiction  in  the  matter,  and  joinder  and 
issue. 

DoHgla99  and  Xyon,  for  demurrer,  dted  Purdon's  Digest,  page 
805;  Gilder  tb.  Mtrrin^  6  Wh.  522 ;  Hagnar  ts.  Heyherger^  7 
W.  k  8.,  104 ;  Bri.  Eqmty,  240-2,  49,  167 ;  OtmmpnweaHk  vs. 
Bank  ofPtnmylvdnxa^  8  W.  k  S.,  184 ;  Oommtuiiman  ts.  XoNf, 
1  Par.  Eq.  Cases,  152 ;  CwnrMnweaUh  vs.  RuA^  «t  « ?.,  8  Harris, 
186 ;  Pur.  Di.  170,  sec  84 ;  Idem,  888,  sec  28 ;  PkaoanU  ts. 
Caufden^  7  W.  4  S.,  870 ;  Ridgt  Tumpika  0$.  n.  PmM/s,  4  Barr, 
400 ;  1 T.  &  H.,  128,  761,  768,  868. 

Jifanhall^  contra,  cited  Bevam  ts.  Dnt^num's-OKeies  Turnpike^ 
10  Barr,  174. 

m 

The  opinion  of  the  court  was  deliTored  Jan.  2, 1858,  by 

Derhtcxsov,  J.-— The  defendants  bring  soTcral  smts  to  thee^urU 
of  this  county,  on  bonds  of  the  company,  and  haring  obtained  judg* 
ments,  they  issued  execution  attachments  and  serred  them  on  the 
oiBccrs,  sgents  and  employees  of  the  company,  to  obtain  satisfsc- 
tion.  To  thb  latter  course  of  procedure  the  company  objects,  sad 
has  iilod  its  present  bill,  asking  for  an  iijunction  to  restrain  the 
defendants  in  their  action,  tUcging,  as  a  reason  therefor,  thai  the 
company  is  insoWenty  nnd  that,  the  (unds  o&  hand  «•  essentially 
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iicces9»rj  to  tbe  kccpiog  of  tho  canal  in  n  safe  and  naTigalile  con- 
dition,  and  that  if  thetc  funds  are  taken  frotn  iLo  control  of  the 
manngcrvy  an  irreparable  miscliicf  and  lOM  must  incvitablj  follow. 

The  dcfcndanta  hare  demorred  to  thia  bill,  and  for  the  reasons 
aasigncdy  ask  that  it  maj  be  dismissed. 

Withont  examining  the  merits  of  the  bQl  or  determining  what 
the  nltimate  issae  between  the  parties  may  be,  or  deciding  npon  the 
jorisdiction  and  power  of  tho  court  in  the  matters  involved,  it  is 
encogh  for  the  present  to  sajr,  that  the  company  have  the  most  full, 
nmj-le  and  completo  remedy  in  the  proceedings  iustitatcd  in  the 
attachments — ^to  an  extent,  perhaps,  greater  than  it  could  havo 
nnder  the  bill  if  it  went  on  to  a  final  hearing  on  answer  and  tcsti* 
mony.  If  I  had  any  doubts  of  this,  the  sction  of  the  court  might 
be  diflfercnt  from  what  it  now  is.  But,  as  tho  issoing  of  ezecntions 
on  judgments  obtained,  can  in  no  sense  be  said  to  be  c^trary  to 
law,  when  the  record  itself  presents  nothing  to  forbid  it,  it  would 
be  an  assumption  of  power,  which  none  but  a  chancellor  of  nn* 
limited  jnrisiliction  can  exercise,  to  arrest  the  creditors  in  the  nse 
of  the  remedies  to  secure  the  fruition  of  what  thoy  claim  to  bo  thoir 
does,  by  laying  apon  them  the  strong  arm  of  the  conrt  Thb  is 
neter  to  bo  done  except  where  all  other  sources  of  redress  at  law 
are  cut  short,  or  the  mischief  sought  to  be  prerented  wonld.  be 
wholly  irreparable. 

For  these  reasons  the  demurrer  is  sustained,  and  the  Injunction 
prayed  for  denied* 


In  ik4  Supreme  C^urt  of  Penm^jfUania^  Januarg^  18G7. 

CAUPaBLI.  AXD  PtlAaO*S  API*IWkL. 
SIVEU'S   APPE.lk 

1.  It  itemtf  that  wbcrt  laad  b  toM  ttii<1er  an  viccalory  contncl,  li«ns  against  the 
cqoiUUt  Mate  •f  tk«  ▼Mdtt  vlll  be  pMtponcd  to  a  pnretat*  noscj  aiortgagc 
•aM«tt4  oa  IW  ■abwqn— t  MavajMit*  of  lh«  togal  aataU,  lliovf  h  that  ttartgag  t 
fca  nat  ntm^tA  wUMa  liafy  4ajra>  aaa  ilio«(h  H  ba  aada  la  a  lUrd  ^noa,  mmI 
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Ml  !•  Ik«  fwi<<r;  pc«Tld«d  It  bt  ctt«B  m  t^rt  tf  tk«  aUM  traandiM,  aadl 
to  lk«l,  !•  tMwt  tkt  fiirihaw  mmmj.    Fotia't  Jfpmi,  •  Bmt,  79^ 


t.  Th«  Tf  dti  of  A  lot  tf  (TiMmd  nmlcr  a  parol  contract  6r.i> .  I  iqIa  pi»w>^js 
bif«rt  p«7«cat  ti  tb«  pvfvkMt  bom^j,  umI  vrvdcd  a  bviMiss.  AflerwutiR,  hj 
tB  •rTS«(«*tBi  bttwMB  tliB  TtttdoT  uid  lb«  •wBtT  of  tb«  cqaitftU*  wUto,  •  mb- 
▼•jsBot  wai  BBd*  to  1^4  Uttor,  wbo^  Bt  tk«  msm  Um*  oatf  «»  jmtI  ^  tk§  mm 

|rBJIM«tffM»  tlMBUd  B  BWlgBgB  Of  th«  prOMllM  U  B  tUH  pOTMB,  to  WtMl  Ibt 

PbibImm  BM^f  vbick  wm  BdvBBMd  %j  him  to  Ob  v«Bd«r.  Hm  Bwlfctpt 
bad  BB  BBttot,  BBlBal  or  oaailiBoUTOb  of  tbo  prBvloBa  oziotoBoo  of  tbo  o^tiblo 
oototoi  BBd  Um  bolMiBf  wm  tboB  ooBplotod,  b«t  boI  ooeoptod.  Tbo  Bortgogt 
waa  Boi  loooidtd  witbiB  sUty  da/o  aftor  ito  apparoBt  dato,  tboagb  H  vao  to  «b 
tho  day  of  ita  BOtoal  dollTotj.  Tbo  priaboi  boiag  aftorvBrdo  ooU  Bsdcr  Ibo 
MortpfOi  It  waa  kd4  Ibai  tbo  Bortgafto  wat  oBtlllodt  ob  dbliibatloB  of  ibo 
pfoooodt  of  lalo,  to  priorllj  ovor  Boohaolo'o  Hobo  for  work  aad  BBtoiiolo  CBphjed 
to  tbo  orooltoB  of  Ibo  bBildiBf,  Ibougb  H  woo  aUcgod  tbat  tbo  boMon  of  tbcM 
UoBo  bad  BbotaiBod  ftoB  biddlBg  at  tbo  talo^  oo  ao  to  ptotoot  Iboonohoo, 
tbo  boltof  tbat  tbo  dato  of  tbo  Boctgoco  waa  ito  tiwo  datok  aad  tbBi  it  bad^ 
forob  tool  Ito  UoB. 


t.  Wbotbor  to  aaob  OBao»  If  tbo  Bortgago  bo  gIvoB  to  ooobib  b  largor  bbobbI  Hia 
tbo  yBrobaoo  BOBty,  tbo  Boitgagoo,  om  tboagb  IgBOtoBi  of  tbto  tool,  oobU 
oUIb  pfiorifir  f w  Ibo  Boobaato'a  Boaa  tor  BOfo  tbaa  tbo  boibbI  aaMal  if  Ibi 


TbaM  Wire  appeak  from  «  decree  of  the  Distriet  Cout  of  tbe 
otty  *nd  oonnij  of  Philadelpbiay  dietribnting  tbe  proeeode  of  sale  ef 
%  meieiuge  and  lot  of  ground  in  tbe  d%j  of  FbiUdelpbift,  under  • 
writ  of  Uwari  faeioM*  Botb  appeals  inrolTed  tbe  same  qieatioMi 
and  were  argued  together  and  decided  at  tbe  aamo  tiae. 

Tbe  facts  of  tbe  ease  were  as  follows : 
'  In  tbe  earlj  part  of  tbe  jear  1868,  Bli  H.  Eldridge  bebg  then 
tbe  owner  of  tbe  lot  of  ground  in  qneetion,  agreed  Terball j  to  ecU  il 
to  one  Robert  Q.  Gibbon  for  six  bnndred  and  ihj  doUarSi  to  be 
either  paid  in  cash  or  by  Gibbon  pajing  off  a  mortgage,  which 
corered  botb  this  and  an  adjoining  lot  belonging  to  Sldridge;  tbe 
title  to  be  made  when  tbeee  stipulations  were  oemptied  with.  Gib- 
bon took  possession  at  onoe«  and  began  the  erection  of  a  bnildin^ 
which  be  planted  partly  on  this  lot  and  partty  on  an  a4}cining  ki 
belonging  to  bis  motberi  Mary  IL  Gibbon* 
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In  the  montb  of  October,  1858,  «  difficnltj  arose  between  Eld* 
ridge  and  Gibbon,  on  acconnt  of  tbe  latter  baring  failed  to  pay 
tbe  purchase  monej,  wblch  was  settled  bj  an  a^ecment  tliat  Ikfrs.* 
Gibbon  sboald  take  tbe  title  to  tbe  lot,  and  give  a  mortgage  for 
tbe  purchase  monej,  whicb  mortgago  abonld  be  sold,  and  Eldridge 
paid  out  of  tbe  proceeds.  In  pursuance  of  this  understanding,  a 
loan  was  negotiated  with  Wcldon  k  Tomlinson,  but  tbe  amount  bor- 
rowed was  made  somewhat  greater  than  tbe  actual  purchase  monej, 
for  tbe  convcnicneo  of  tho  Tcndco.  A  deed  for  the  messuage  and 
lot  was  then  made  to  ^Ira.  Gibbon,  which  bore  date  tbo  2d  of 
Norember,  1853,  and  recited  a  consideration  of  fire  dollars ;  and  ik 
mortgage  was  executed  hj  her  to  Weldon  k  Tomlinson,  bearing  the- 
aame  date,  and  professing  on  ita  face  to  be  for  the  consideration 
money  of  tho  premises.  This  mortgago  was  recorded  on  the  6th  of 
January,  1854.  The  amount  secured  thereby  was  eight  hundred 
and  fifty  dollara. 

At  tho  time  the  conreyance  was  made  to  Mrs.  Gibbon,  the  build- 
ing was  subject  to  certain  mechanics*  liens  for  work  and  materials 
done  and  furnished  by  the  appelhinta,  among  others,  in  and  about 
itf  erection  and  construction,  under  contracts  with  Gibbon* 
.  Weldon  k  Tomlinson  subsequently  sued  out  tl^e  mortgage,  and 
the  premises  were  sold  at  8herifi"s  sale,  and  the  proceeds  referred 
to  an  auditor  for  distribntion.  The  fund  in  court  prored  insufficient 
for  the  discharge  of  all  the  lieiis  against  the  premises,  bein^  only 
9405  84,  and  it  became  necessary,  therefore,  to  determine  tho 
question  of  priority  aa  between  the  mortgage  and  the  mechanica* 
Isent.  Before  tbe  auditor,  it  was  asserted  as  matter  of  fact,  on  tho 
<me  hand,  that  the  date  of  the  mortgage  waa  not  its  true  date,  but 
that  it  had  been  actually  executed  within  sixty  days  of  its  record  ;^ 
and  on  the  other  hand,  that  Campbell  k  Pharo,  shortly  before  the 
•ale^  had  examined  the  record  of  the  mortgage,  and,  being  led  by 

9 

t  Br  Ikt  PMB^ylnmla  Mi  of  28  Uttch,  1810^  Drlglit.  Dig.  311,  It  li  caa«lc4  tkst 
mm  MMrtgAga  akaXk  b«  a  liwi  anlil  It  shaU  bavt  bcM  r«eord«d  vr  Ufl  for  rtewd ;  Irat 
li  b  thereby  pro? MeU  '*  lliat  no  norigift  girra  for  the  porehsM  monejr  of  tho  load 
•o  aiortg«goJ,  oLoU  bo  affooleJ  by  tho  pawftgo  of  this  oct,  If  tho  toBO  bo  rteordod 
orttAAi  tirip  rftft/foii  thi  cr««««(M  AttHf,** 
48 
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tU  d«t«  to  MppoM  thai  it  bftd  loft  its  IiM  m  ft  pttrekaM  mamj 
Moitga|«y  Iwd  alwtMncd  from  bidding  at  iIm  stU  mi  Anont  bmm* 
Mry  to  protect  thooMelfoi  ob  tlio  oppotito  riew.  -^-la  order  to deior- 
ttiao  thcee  iacti,  iwoee  wore  diroeted,  wbieh,  eoming  ob  to  W  tried 
bj  o  jorj,  o  Tordiol  wai  roadortd  ift  tbo  foUowiag  torao: 

**1.  Thojoryiadtbaltbo  mortgigovit  roeordod  witUa  mAj 
do jt  tft«r  tbo  oMOotioa  tborooL 

**2.  That  tbo  eoid  mortgogo  «M  oiooatod bj Uory  M.  Gibboo to 
WcldoB  k  TomlineoB  direoti  lor  tbo  pwpooo  ond  iatcBtioo  ol  pre- 
▼iding  tbo  poreboeo  noaey  for  tbo  promieoi,  to  bo  poid  to  Eli  U« 
EldridgOy  tbo  Tondor,  and  tbot  bo  voo  o  p«V  ^  <^  omognMity 
oad  approved  tbo  eaao. 

**8.  That  000  of  tbo  plai&tifffi  llciin.  OaapboB  k  Pbaro»  being 
lien  oreditort,  did  oiamino  tbo  reoord  of  tbo  Bortgago,  and  lean 
tberofroa  tbat  tbo  eaid  nHVtgago  appeared  to  bavo  boon  reoerded 
after  sore  tbaa  lixty  dajt  aiapeod,  and  tboroapon  oad  in  eonii 
qnonoe  vae  dcoeivod  aa  to  tbo  pfieeitjof  tbo  olaiin,  froen  tbodnto  of 
Ibe  mortgego. 

**i.  Tbat  tbo  eqnitablo  aetata  of  B.  Q.  Gibbon  van  traaafcrred 
to  bis  motber,  Uaiy  M.  Gibbon,  at  aad  aboat  tbo  let  do/  of  Oolo> 
bor  or  let  of  NoTcmbor,  1869." 

The  matter  waa  tboreopon  agaia  referred  lo  tbo  aaditor,  vbo 
reported  tbo  iaete  aboro  stated,  aad  ia  addition,  tbat  tbo  aaoanl  of 
tbo  parebaeo  nonej,  vitb  interest  aetaaUj  dne  at  tbo  time  of  tbo 
nortgago,  was  $686,  bat  tbat  it  was  represeated  to  Weldoa  k  Toae- 
linsoa  as  a  parebaso  moaqr  mortgego,  aad  tbat  tbej  bad  ao  aeSico 
tbat  it  waa  for  a  larger  amooal  tbaa  tbo  price  of  tbo  lot.  Tbo 
aaditor  fartber  reported  tbat  Weldoa  k  Tomlioson  bad  no  notion  of 
anj  oqnitablo  eetato  in  tbo  lot  ia  Bobort  Q.  Gibbon  or  in  Maij  bL 
Gibbon,  prior  to  tbo  execution  of  tbo  deed  firom  Eldridgo  to  tbo 
latter,  or  of  anj  liens  baring  attacbod  tbereto,  anleee  on^  aolioo 
niigbt  be  preeomod  in  law  from  tbo  foot  tbat  Bobort  Q.  Gibbea  bad 
oreotodabaildiog  on  tbo  lot;  and  tbat  it  did  not  appear  tbat  eilbor 
be  or  bis  motber  bad  aetaallj  need  and  ooeapied  tbo  baildiag  priar 
to  or  at  tbo  tisBO  of  tbo  execatioa  of  tbo  mortgego. 
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0«  tkcft  ((Mt%  tlM  avditar  awarded  ihb  vliolo  ted  to  iW  mmU 
gacwi,  tl  Mas  iMaftcieat  to  Mtbfj  Ikcir  eUim  mi  fally  oa  iW 
grand  of  priofity  of  lien,  ud  fortW  dtcldod,  tint  tW  Imo  k 
ttfaOioo  to  Oanpbdl  k  Pharo  hoTing  bMi  dtodvcd  m  to  tho  trao 
doto  of  tin  anrtgago,  vao  aa  inrntofial  oai^  aad  tin  fofdiet  ttoooa 
to  W  ditrcgarded. 

Tho  eaM  ooniag  to  W  heard,  apoa  oscoptioas  to  tko  aaditor*t 
ropoit,  tho  Diitriet  Coart  ooafinaod  tho  rtport,  aad  dicrood  tho 
f  aad  to  tho  aartgagici. 

Tho  opinioa  of  that  coart  waa  doliTorod  bj 

IlAfte»  J«— Tho  faad  ia  dispote,  arisoi  Trom  the  lak  of  a  hoato  aad 
lot,  aader  a  BRNigtgo  exceated  by  Mary  M.  Qibboa,  to  Weldoa  t 
TottlbuoB.  Tho  claiaaotfl  oa  one  aide  aro  tho  mortgageeai  who  hato 
an  aodiapatod  legal  title,  foanded  on  a  coaTojaaeo  made  by  Eli  II. 
Eldridge  to  tho  Mortgagor,  oa  tho  day  that  the  nortgago  waa  oxo- 
catod ;  and  oa  tho  other,  oertatn  liea  eroditora,  by  whom  tho  hoaao  wu 
oroeted,  aader  ooatraota  awdo  prior  to  tho  eoBToyaaoo,  with  oao  R, 
Q.  Gibboa,  at  a  tine  whoa  the  latter  had  nothiog  ia  tho  land  bat 
an  equitable  Interett,  arising  ander  oral  oontraet  of  lalo  nude  with 
Eldridge,  from  whom  both  aides  dedaeo  their  title.  Tho  oet  of 
April  28th,  1840,  expressly  restrieU  tho  operation  of  liena,  filed 
lor  work  done  or  matoriab  famished  for  the  oreotioa  or  ooaatraetioa 
of  boildiBg8,'to  the  estate  of  the  penoa  '.a  poesesstoa  of  the  land  al 
tho  tioM,  or  al  whoeo  iastanoe  the  same  is  erected ;  hat  the  lien 
oreditora  seek  to  osoapo  from  its  operatioa  oa  tho  ground,  that  aa 
JL  Q.  Gibboa  transferred  his  estate  to  Mary  M.  Gibbon  before  she 
aoqairad  the  legal  title.  It  merged  ia  her  prior  eqnitable  intertst, 
aad  thaa  becaaw  salyoot  to  all  eacambraaceo  which  were  blading 
oa  the  latter. 

Properly  tpeakiog,  merger  cannot  bo  predicated  of  tho  anion 
of  a  tegs]  aad  eqaitaUe  right  to  the  aamo  land,  for  wbea  tho  legal 
aad  equiuble  titles  aaite,  tho  former  ordinarily  bcoomea  aaper* 
flaoas,  aad  will  only  sanriTO  when  and  so  far  as  iu  distinct  existonco 
■My  be  necessary  to  aabsenre  those  purposes  for  which  it  waa  origt« 
■aOy  reoogaixod  or  created.  Preston  oa  Merger,  837-841.  For 
vhoa  oadh  o  aaioa  ooean^  ^*><7  J^^Ms  to  aad  follows  tho  bw. 
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vuletf  khero  are  ipecul  eircumitanceft  of  notaee,  or  of  pAjmenft  of 
Taloo  on  one  Me^  and  waoi  of  it  on  the  oilier,  which  make  it  ineqni* 
table  that  tho  law  ahoulil  prerail;  QoodrigJd  f^.-4Fti/a,  Dooglatp 
871 ;  3  Vest  J  889;  Wad9  ts.  Pag€tj  1  Brown  Ch.  868;  PkiUp9 
Vf.  Bryige9^  8  Vcaty,  126;  Preston  on  Merger,  815;  t/iun^f  n, 
Morty,  2  Cowen,  246,  259,  818,  818 ;  Doton  va.  Ru^kU,  7  Cowcn, 
147.    Thaa  the  equitable  eatate  will  not  be  kept  aliro  in  faror  of 
hcira  tx  peWe  Ma/€niff,  for  the  purpose  of  preventing  those  on  the 
)>atcrnal  eiilc  from  taking  the  land  hy  Tirtuo  of  their  superior  right 
to  the  legal  title ;  (Gi>odrighir%»  1FcZ/«) bccaose  both  are  mere  Tolun- 
teers,  and  one  can  ahow  no  better  equitj  than  the  other.     Hence,  in 
order  to  postpone  the  mortgsgees  who  have  the  legal  title,  to  the 
lien  creditors,  whose  claims  attached  to  the  cquitjr  before  both  estates 
united,  it  must  sppcar  that  the  position  of  things  is  such  as  to  require 
the  intervention  of  chancery,  in  favor  of  the  one  and  against  the 
other.    Had  the  land  remained  in  the  hands  of  Marj  M.  Gibboo, 
the  estate  which  she  derived  from  her  son  would  have  been  nnques- 
tionublj  chargeable  with  liens  of  which  she  had  full  notice,  snd 
could  not  have  been  freed  from  them,  bjr  the  subsequent  conveyance 
made  to  her  bj  Eldridge ;  liitehter  vs.  Selin^  8  S.  &  R.  425.    Bat 
the  execution  of  the  mortgage  to  Weldon  k  Tomlinson,  introduced 
a  new  element  into  the  transaction,  by  giving  birth  to  the  rights, 
which  belong  to  purchasers  for  value,  and  rendering  the  contest  one 
between  the  holders  of  an  undisputed  legal  title,  deduced  regularly 
of  record,  and  claimants  whose  right  rises  no  higher  than  an  unre- 
corded equity  on  the  other. 

Tliis  statement  of  the  question  is  sufficient  to  show,  that  the  title 
of  the  mortgagees  must  prevail,  unless  thoy  had  notice  of  the  equity 
at  or  before  tho  period  at  which  tho  mortgage  was  executed ;  for 
nothing  is  better  settled,  than  that  equity,  far  from  distnrbbg  a 
honafidt  purchaser,  will  assist  him  in  maintaining  those  rights  agaioat 
all  comers,  which  be  has  acquired  in  good  faith,  and  may  conse- 
quently retain  with  a  safe  conscience.  This  is  emphatically  true,  in 
cases  like  tho  present,  where  the  eitate  of  tho  purchaser  is  fortiBcd 
by  the  record,  whilo  that  of  those  who  assail  it,  depends  wholly  on 
iransacUons  in  /Mii't,  and  evidenced  by  paro1|  and  thus  enables  him 
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to  reljr  on  the  wise  tnd  ealaUry  enactments,  which  reqnire  that  the 
title  to  land  shall  be  dalj  recorded,  for  the  protection  of  bnjers, 
and  to  giro  simplicity  and  safety  to  the  transfer  of  real  estate.  The 
TalM  of  these  statutes  to  the  whole  commanity  is  immense,  and  no 
min  shoald  be  deprired  of  his  share  in  the  benefit,  without  sufficient 
proof  that  he  has  forfeited  his  claim  to  protection,  by  buying  with 
BOtioe  derired  from  prirata  sonrees,  of  that  which  he  could  not  learn 
through  the  more  appropiate  means  of  the  public  offices  of  the  proper 
oounty. 

Notice,  though  sometimes  a  mixed  question  of  law  and  fact,  is 
always,  when  the  facta  are  prored  or  undisputed,  a  question  of  law ; 
and  the  question  whether  the  mortgagees  had  notice  is  set  at  rest  by 
the  report  of  the  auditor,  who  finds  *'  that  Weldon  and  Tomlinson 
had  no  notice  of  any  equitable  estate  in  the  said  lot  in  Robert  Q^ 
Gibbon  or  in  Mary  M.  Gibbon,  prior  to  the  execution  of  the  deed 
from  Eldridge  to  Mary  M.  Gibbon,  nor  of  any  lien  haring  attached 
on  the  same,  unless  such  notice  may  bo  presumed  in  law  from  the 
fact  of  Robert  Q.  Gibbon's  baring  erected  a  building  on  the  said  lot.*' 
And  he  goes  on  to  add,  that  "  it  does  not  appear  that  either  Robert 
Q.  Gibbon  or  Mary  M.  Gibbon  erer  actually  used  or  occupied  the 
lot  prior  to  or  at  the  timo  of  the  execution  of  the  mortgage." 
As  the  report  of  an  auditor  is  conclusive  on  all  matters  of  fact, 
nnless  the  circumstances  thus  found  show  notice,  wo  are  bound 
to  presume  that  it  was  not  giron,  and  it  would  seem  plain,  that 
no  such  construction  can  be  put  upon  them.  The  only  conclusion, 
which  can  be  fairly  deduced  from  the  existence  of  a  newly  built 
boose,  on  land  oflcreed  for  sale,  or  comprised  in  a  deed  or  con^ 
reyance,  is  that  it  may  bo  subject  to  liens,  %hich  tnatf  bind  the 
estate  of  the  vendor :  it  has  no  tendency  to  show  that  the  equi* 
table  interest  haa  been  serered  from  the  le^al,  and  is  outstanding  in 
the  hands  of  other  persons.  The  proper  mode  of  ascertaining; 
whether  aueh  liens  exist  is  the  judgment  index  under  the  name  cf  the 
owner  as  the  record  shows  him ;  and  if  a  search  duly  made  there 
negatirerf  their  existence,  it  need  not  be  prosecuted  els^^where, 
because  there  is  no  mode  in  whioh  it  can  be  prosecuted  eifectuAlly. 
ComnoB  sense  has  long  since  established  that  nothing  can  be 
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•ifcotoal  M  iotidt  wbkh  will  Mt»  if  foDowtd  iqi»  tod  m  kMvkdgtb 
UoaM  no  Udtr  eriterion  tan  be  gir«D«  for  deicnwaivg  whellMr 
Um  till*  of  o  pwohator  alioald  bo  modo  to  Tiold^to  tatooetel 
oqoitioty  tboii  an  inqnirj  wbetlicr  bo  bid  tbo  meoaa  of  dwoofcriog 
tbeir  ojuttoaoo»  aad  wbotbef  tbo  purobaM  wm  ooo  wbieb  bo  vodd 
bava  boon  Uagbt  to  aroid,  bj  a  oonpotent  knowlodga  of  tbo  law, 
and  tbo  oxaroioo  of  due  diligeaeo  in  diioorariiig  tbo  faoU|  m  oihof 
dioataoD  to  tbo  oaaal  oowao  of  buiiaoM. 

In  tbo  praoent  inttanoe,  tba  beat  and  maat  carefol  logal  adviior 
woold  bara  liaitod  bia  inquirioa  to  tbe  tiUo  of  Eldridgo,  aa  aoc  fortb 
of  raoord,  down  to  tbo  oonvo janoa  to  Mar j  H.  Oibboa,  and  woald 
baTo  raatad  oontont  in  tbe  beliaf,  tbat  aa  it  waa  wbollj  wioiorp* 
tionaUo  wben  it  oamo  from  bia  banda  to  ben  and  waa  BMrlgagcd 
bj  bar  immadiatalj  upon  tbo  rooeipt  of  tbo  deod  from  bia,  tbo 
uortgagaea  migbt  adranoo  tboir  monaj  in  aafety  on  tbo  faitb  of  tba 
raoord.  Tbo  poaiefuoQ  of  tba  propartj  wai,  lo  &r  aa  appear% 
coaaiatont  witb  tba  raoord,  for  tba  building  woald  woin  to  bare  bean 
vbollj  raeant,  at  tbo  period  wben  tba  title  pawed  inm  Eldridgo  lo 
Marj  M.  Gibbon,  and  Toated  under  ber  mortgage  in  WaUoa  and 
Tomlioaon.  To  make  poiaeeaion  notice,  Ita  nataro  and  aiirtanoe 
mail  be  prorod  and  not  left  to  preaomption. 

Uad  R.  Q.  Gibbon  been  aetaallj  engaged  in  erecting  tbo  boild- 
ing  wben  tbo  mortgage  waa  execntedi  a  qneation  migbt  bavo  ariMO, 
wbatber  tbe  mortgageea  were  not  bound  to  take  notioa,  tbat  bo  waa 
acting  nnder  a  contract  of  sale,  and  not  morelj  aa  a  bnOder  or  ooa- 
tractor ;  althongb  an  eqnirocal  or  donbtfnl  poeaesaion  oaH  never  bo 
bold  to  operate  as  notice  witbont  tbo  risk  of  doing  tba  moat  iagmt 
injoatice.  Bat  tbe  bonoo  waa  finiabed  and  bia  poeieaiion  at  an  ead 
some  time  before  tbo  oonTejanee  bj  Eldridgo,  wbicb  ia  tbo  aomrce  of 
tbo  plaintiff 'a  title,  wbo  oonld  oalj  bfer  from  aeoing  a  now  bmUiag 
on  tbo  prcmiaea,  and  lindbg  no  liana  ovtatanding  againat  tboboMer 
of  tbe  record  title,  tbat  bo  bad  erected  tbe  building  and  paid  for  it. 
It  maj  indeed  be  laid  tbat  an  inquiry  of  Marj  M.  Gibbon  or  Sid- 
ridge,  would  bare  rorealed  tbe  trotb ;  but  tbia  neeeaaarilj  anvalvm 
tbo  asumption  tbat  tbo  trutb  would  bare  been  ppokon  bad  aneb  an 
inquirjr  boon  made.    Wore  pirebaaora  bound  to  quit  tbo  mh  fiid- 
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UM  of  Um  Meord  for  Um  pwpoM  of  proMCiitiBg  bqutrict  eliewberc, 
ud  froMBcd  to  hovo  kMwa  Uiat  wUch  oilion  night  or  troold  Iioto 
told  iboBt  thifo  would  bo  no  reasoo  for  otoptnog  short  of  tho  pffo« 
tomptioa  thot  the/  know  o? erythiog  which  ww  or  aighi  hovo  hooft 
ksowB  to  tho  Toador;  whieh  woold  rondrr  tho  ponhato  of  reol 
ctUto  000  of  thooo  doBgen  which  wiao  noo  woold  onomnter  ot 
ocldom  ot  poctiblo.  In  oroiy  poiot  of  riow,  thorofort,  tho  title  of 
tho  Mortgagees  sho«ld  bo  held  free  froa  oqoities  growiog  oat  of 
OBtccedeot  traosoetioos  to  whidi  the/  wars  strasgcrs  ot  tho  tiBOy 
ood  which  so  lar  OS  wo  know,  wars  nerer  disclosed  to  theoi  sob* 
seqoentlj,  ood  we  oooseqocDtfj  diMsiss  the  exccptioos  to  tho  ood* 
iter's  reporti  whieh  oro  oU  foooded  ob  o  difereot  oad  oppoelto  view 
of  the  law. 

I  have  said  BOthing  hitherto  of  the  case  of  Foster's  Appeal,  8  Bonr, 
70f  io  which  a  jadgment  agaiaat  a  prioir  eqaitablo  iotereat,  arisiog 
oat  of  a  coBtract  of  sale,  was  held  BOt  oolj  to  biad  the  legal  title  oa 
its  sobseqoeBt  acqoindoB  hj  the  rcDdeey  hot  to  follow  it  ioto  tho 
haads  of  a  sobseqaoBt  aiortgagee,  who  was  BOt  showo  to  havo  had 
Boties  of  the  cxistCBce  of  the  cqait j ;  chieil  j  as  it  woold  Seen,  bo- 
caose  the  nortgage  wjm  Bot  recorded  within  tbe  period  fised  hj  the 
recording  acts.    Bat  it  is  so  dear  that  a  purchaser,  who  traces  Uio 
litie  to  land  frou  its  sonree  down  to  the  nonent  when  he  takes  his 
deed,  witlioiit  findiog  ao jibing  on  tho  records  of  tbeoooBtj  to  warn 
bin  tliat  there  is  aught  to  impede  the  eourse  of  the  stream,  cannot 
be  deprived  of  the  benefit  of  his  pnrchase,  without  proof  that  ho 
received  that  infomatioD  firoa  other  quarten  which  he  oonld  BOl 
find  IB  the  BMoner  provided  bj  law,  that  we  are  oonpelled  to  pro- 
OBBM  either  that  notice  was  proved  or  oonceded  at  tho  trial,  and 
oautted  in  tho  report,  or,  what  aeons  noro  likelj,  that  the  necessitj 
for  notice  was  overlooked  bj  tho  ooonsel  in  thO  caose,  asd  the  qoos* 
tioB  whether  it  waa  necessary  not  raised  or  srgoed  before  tbeeoorc 
It  is  verj  plain  that  the  jodgnont  itself  did  not  operate  as  notios^ 
for  BO  BioB  ia  bonnd  to  oontinoe  the  search  for  judgnents  lorther 
back  than  tho  record  shows  tho  title  to  have  been  iB  tho  haods  of 
bin  agaiost  whom  tho  search  is  nade,  Bor  could  anj  elfiMt  have 
dno  to  the  possossioa  of  the  vendor  oBteeedoBtl/ to  the  period 
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At  vhich  lie  rtceired  his  deed,  because  it  is  enough  ihat  posscsnoii 
be  consistent  with  the  title  at  the  time  when  it  is  conrcjed,  and  it 
would  be  at  once  dangerous  and  useless  to  requtre^  b^ezamiaaSion 
into  the  nature  or  character  of  prior  possessions. 

The  Supreme  Court  of  PennsjWaaia  has  repeatedlj  held  that 

the  true  waj  to  view  questions  arising  between  legal  and  equitable 

rights  or  titles,  is  to  suppone  a  bill  filed  hj  those  who  claim  the 

equit/  agaiost  those  who  hold  bj  Tirtue  of  the  laWi     Ilad  this  eoune 

been  taken  in  Foster's  Appeal,  it  would  have  been  seen  that  although 

the  judgment  creditor  had  a  better  right  to  the  legal  title  than  the 

Tendee,  and  might  consequentl/  subject  it  to  an  execution,  which 

would  have  bound  both  the  law  and  the  equitj ;  yet  that  this  right 

was  liable  to  be  defeated  bj  a  h^na  Jide  sale  or  mortgage,  without 

notioe  of  the  equitj,  and  that  the  failure  of  the  purehaaer  to  record 

his  deed  or  mortgage  could  not  subject  him  to  the  lien  of  the  prior 

judgment,  although  it  might  haTO  been  fatal  had  a  sale  been  made 

to  a  purchaser  without  notice  under  the  judgment.    It  is  true,  that 

the  lien  of  a  mortgage  dates  from  its  record,  but  this  is  onl/  true 

as  between  iocumbranees  binding  the  same  right  or  title ;  and  it 

cannot  be  supposed  that  a  failure  to  record  a  mortgage  of  the  legal 

title  will  postpone  it  to  a  prior  or  subsequent  mortgage  of  an 

equity  which  is  undisclosed  at  the  time  when  the  legal  title  is  mort* 

gaged.    But  if  this  were  not  so^  still  the  worst  which  can  result 

from  delay  iof  recording  a  mortgage  under  any  ciroomstanoes,  is  to 

shut  it  out  from  all  prior  operation,  and  make  it  take  effect  as  if  it 

had  boon  executed  and  delivered  on  the  day  that  it  is  recorded. 

Hence,  a  mortgsgee  can  never  be  prejudiced  by  his  want  bi  dil>> 

gence  in  putting  the  mortgage  on  record,  unless  the  estate  of  the 

mortgagor  undergoes  some  alteration  in  the  interval  of  such  a  nature 

as  to  render  a  new  mortgage  ineffectual.    In  Footer's  appeal,  aad 

in  the  case  now  before  us,  no  change  occurred  of  any  description, 

and  a  conveyance  to  a  purchaser  would  have  passed  precisely  the 

same  title,  when  the  mortgage  was  recorded,  as  when  it  was  origi* 

Bally  executed. 

There  still  remains  another  riew  of  the  question,  which  X  mendoa 
beoause  it  had  muoh  weight  with  the  oourt,  and  would  seem  to  be 
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•oncloiiTe,  in  eonntction  with  tbo  reasoDS  alrcadjr  stated.  At  all 
times,  and  under  anj  possible  view  of  tbe  law,  the  claim  of  the  lien 
creJitors  was  subject  to  tbe  legal  estate  of  Eldriilge ,  and  consequentl  j 
to  hi*  right  to  the  purchase  moncj,  for  which  it  remaincil  in  his 
hands  as  a  security.  Ilad,  therefore,  all  the  facts  been  known,  and 
Uie  fullest  notice  giren,  Eldridgo  might  hare  mcrtgaged  the  title 
ilias  held  to  Weldon  k  Tomlinson,  to  the  eitent  of  the  value  for 
which  he  held  it,  nor  wtfuld  such  a  step  on  his  part  have  curtailed 
or  in  aAj  way  prejudiced  those  olaiming  the  equity. 

And  it  would  seem  sufficiently  plain,  that  if  this  could  be  done 
bj  a  direct  transfer,  it  might  equally  be  effected  through  the  medium 
of  a  eonvejance  to  Mary  M.  Gibbon,  and  an  immediate  assignment 
bj'  herto  Weldon  k  Tomlinson,  who  would  thus  only  acfjuire  what 
the  lien  creditors  had  no  right  to  hare,  and  what  the  other  partiei 
to  the  transaction  might  consequently  part  with.  Such  a  convey* 
once  and  assignment  were  made  in  the  present  instance,  snd  the 
jury  to  whom  the  question  was  euhmittcd  have  found  that  the  whole 
vaa  one  tranaaetion* 

It  has  already  been  shown  that  an  equity  will  disappear  in  the 
legal  title,  unless  the  intention  of  the  holder  or  the  exigencies  of 
justice  interpose  and  thus  keep  it  separate.  Here  the  requircmente 
of  justice  and  the  meaning  of  the  parties  both  require  that  the 
koldcra  of  the  legal  title,  and  those  claiming  under  them,  should 
have  that  priority,  to  the  extent  of  the  unpaid  purchase  money, 
which  its  retention  at  the  time  of  the  sale  conferred  on  the  venclori 
ond  which  creditors  claiming  under  the  vendee,  and  acting  solely  on 
tbe  iaith  of  his  imperfect  estate,  have  no  right  to  dispute.  Hence, 
M  tho  fund  in  eonrt  falla  short  of  the  price  of  the  land,  there  can  he 
bO  doubt  as  to  the  proper  mode  of  application.  In  every  point  of 
view,  therefore,  we  think  that  no  equity  has  been  shown  of  a  nature 
to  control  the  use  now  made  of  the  legal  title,  and  we  consequently 
nward  the  fond  to  the  mortgagees,  to  whom  it  was  transferred  by 
tbeMvtgagei 
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^f^pyt»  for  Um  appaUuts. 

Tb«  And  litrt  abrndd  kavo  bMa  tvurded  to  the  Iim  cre^aton^  ia 
pr«f«reMt  to  Um  iiiortgtg«tt»  The  taking  powearioa  af  Um  loi  by 
Gibbon,  and  bio  Bokiag  nnprOTOMOBto  tbcrooo,  pal  ia  him  aa  aa* 
qacalioaablo  oqaitablo  ootato:  Pngk  m  G^td^  3  WaUo  4  &  M; 
Xm  m  Xm,  9  Barr«  109;  IKomI  vs.  Rmd,  S  Joaoi.  U7;'ifoir« 
vi.<SW«li;  7nanriOy461;  vbiob waa tabjoot to tbo licaa.  TAmm 
n.  Simpmn,  ZB^rr,  e9i  Biekt  yn.  LiUa,  8  &  4ft.  425;  IS  U. 
IS;  B  Biaa.  4.  Thio  oototo  to  oaooBberod  waa  traaofomd  to 
llarj  II.  Gibboa,  aad  wboa  tbo  kgol  aad  oqaitablo  titlo  booaao 
Tostod  la  bor,  tbo  lieoo  iattaatlj  aitaebod  to  tbo  legal  ootato. 
L^nek  Ti.  2>MiftA»  2  Poaa.  ft.  101 ;  JWo/o  ^PP^  ^  B«rr,  70; 
Xyam  to.  MeGufey^  4  Barr,  128;  Wm$  va.  jSted;  1  Biaa.  88d. 
Tbo  eaoo  of  Ckick^ring  ti.  Zoooo/i  18  Moos,  ^t,  rolicd  apoa  oa 
tbo  otbor  iidoy  dooo  aol  appl j,  for  ao  mUreti  vao  otot  la  tbo  por^ 
wbo  is  oappoiod  to  oooapj  tboro  tbo  pontioa  of  Mia.  Gibboa  boio^ 
In  tbio  cue,  tbo  ooavojiaoo  to  bcfi  by  tbo  fondary  aad  tba  aort* 
gago  If  bor  to  a  otraagOTi  eoaotitotod  two  toparato  traaoactioao* 
8bo  bad  a  doar  and  dittinot  iatoreot,  aad  tbo  dealing  of  tbo  aMvt- 
gtgee  Wat  with  tbat,  ••  if  tbowa  hj  tbo  ISmI  tlmt  tbe  mortgage  wao 
for  oonsiderabi J  more  tboa  tbo  prioo  of  tbo  land*  Eldridga  a^gUt 
indeed,  have  aisigned  bio  titlo  to  tbo  aortgogooOy  bat  thai  waa  aol 
done  or  intonded  to  bo  done. 

This  cannot  be,  ai  was  anamod  below,  a  pvrebaoo  mobox  mttU 
gage,  for  that  inrolTto  the  reoorvataoa  of  aa  intereol  ia  tbo  load 
conveyed  by  tbe  Tender.  Hero  WeUon  4  Xomliaooa  had  ao  pro- 
TMNif  title  to  or  iatoreot  ia  tbo  load.  Kor  wao  il  a  ooatiaaatioa  of 
the  Tender's  liea,  for  there  waa  no  ozprtio  aaoigniaeat  af  thai ;  aad 
each  a  liea  cannot  oabsiel  after  the  eiecation  of  the  dead.  Bat 
even  if  it  can  be  eonaiderod  as  a  pnrchase  money  aMTtgogo,  il  hss 
loot  ito  priority  by  not  boTing  boea  rooorded  withia  sixty  daya^  as 
reqaired  by  the  Aol  of  1820.  BrigbUy,  Pard.  281,  aao.  8S. 
FuUr'9  Appeal,  8  Barr,  79,  is  aa  express  dodoaoa  oa  this  poiat. 
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II  k  trm  tWi  il  it  femd  by  iJL$  MMlilor  ikal  Um  iMrtgiff  wm 
nwrde4  m  aixtj  ^jt  from  iu  aeiwl  4S€cuii$ni  b«t  m  rc|(ar4t 
iCru^gen,  tb*  daU  of  Um  deed  awl  be  taken  m  oondMiTi^  •Uier* 
triM  Um  rcoord  wovkl  lend  rntber  to  mbUad  tban  enligbten.  Bern 
ibn  verdid  of  the  jufj*  esUUitbtt  tbni  Campbell  4  Pbaro  nem 
mtdMaJAj  deceived  into  n  change  of  tbdr  poeitieni  bj  tbb  faleo 
dale.  Hence  tbe  mortgageee  are  eqnitablj  eetopped  from  contra* 
dieting  tbe  record  on  tbb  point.  Onrm.  ti.  M0UM9 10  Sarr,  680; 
Fickmrd  va.  Stan,  6  Ad.  4  B.  460, 1  Groenleaf  St.  I  807. 

Upon  tbe  qneetion  of  notieci  Gibbon,  waa  in  poewieien  nt  tbo 
time  of  tbe  oiecntion  of  ik%  mor^ge,  and  Ibia  waa  notice  of  tbo 
oqnitaUo  eetate.  Tbo  bnildiog  waa  a  new  cnoi  and  tbat  waa  enflU 
oicnt  to  bavo  pit  tlie  mortgagees  npon  inqnirj  as  to  Kent.  Tbo 
nppoUanta  wore  in  no  defanit  on  tbeir  parti  for-  tliej  filed  tbeir 
nIaiaN  witbin  tbe  proper  time^  and  ngainei  tbo  proper  boilding  and 
the  proper  parties. 

CWjrtcri  contm. 

Tbe  appellees  bare  tbe  aiperior  equity,  lliej  dum  on  n  BMrl- 
gage  created  at  tlie  instant  tbe  title  was  conveyed,  wbicb  repreeents 
the  nnpaid  pnrebase  money.  Tbo  liena  were  only  on  an  eqotublo 
oatate^  wbicb  waa  sobject  to  tbis  teiy  pnrdiase  monqrr  *<>d  of  wbacb 
tbo  mortgagee!  bad  no  knowledge  or  means  of  knowledge.  Tbo 
boilding  was  nnoecnpied,  and  tbo  poeeeeaion  tbereforo  oonsisteni 
witb  tbo  record  title.  Tbe  Aet  of  1840  (BrighUy  Dig.  681)  ox* 
proeely  provides  tbat  a  mecbanis's  lien  **8ball  not  estend  to  any 
otbor  or  greater  estate  in  tbo  ground  on  wbicb  nny  bnibling  may  be 
oroctod,  tban  tbat  of  tbe  person  or  persons  in  poiseesion  nt  tbe  tiato 
of  conimeneing  tbo  said  bnildingi  and  nt  wboee  instnnoe  tbo  eanw  is 
orcctod.'*  Tme,  it  b  bold  nnder  tbis  act  tbat  a  lien  in  an  oqnitablo 
estate  nttncbes  itself  to  tbe  snbeeqvently  acquired  legal  estate,  as  n 
judgment  does.  Xfsn  vs.  MeGuffqf^  4  Barr,  126.  But  bero  tbo 
Icgsl  estnto  was  acquired  by  a  porcbaser  witbout  notice^  wbo  may 
in  conedenoo  reuin  it,  and  tbus  prevent  a  merger.  Tbo  lien 
•roditors  bavo  no  peculiar  equity  ;*  tbey  fumiabed  tbeir  materiala  on 
tbo  laitb  of  tbe  equitoblo  eststo  only,  and  tbat  waa  snitfect  to 
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Um  ptjOMDt  of  tkb  pvreliaM  noDey.  Why  •Imni14  Um  oonrt  Meist 
ibem  to  gel  that  which  wm  no  port  oC  their  aeciirit/  T  Elilridgo 
conltl  have  mortgogod  direetlj  to  tho  oppelloes/to  the  Oxtent  of  the 
mnpoiil  |Nirehoao  ttooe/,  ood  m  eo  doing  would  hove  worked  no 
|n«jndioe  to  the  holder  of  the  eqoitable  eotete.  What  differeooe  can 
there  he  if  he  eonvvj^  and  the  grantee  Dortgagee?  Lifnck  vu 
Demrik  U  not  b  point  hero,  heeaoae  there  the  deed  and  mortgage 
were  not  execnted  nndcr  the  aaaie  contract;  and  CKickering  fi. 
Lwfj^y^  18  Maai.  61»  Allreeir  yu  Finney^  4  Id.  569,  were  there 
distingiiiehed  on  that  vei  j  ground,  which  they  poeaesa  in  conaioB 
with  the  present.  Xeee  Ti.  JenM,  4  Watta  k  Serg.  4G5,  ia  a 
atrong  authoritj  in  onr  favor;  and  this  case,  aa  well  as  X^ren  tb. 
McGvffey^  ahow  that  where  the  delirerj  of  the  deed  and  the  crea* 
tion  of  the  eirenmatance  are  parts  of  one  and  tho  aame  trsneactiott, 
the  law  doee  not  give  priority  to  ohargei  of  earlier  datOi  obtained 
against  the  equitable  estate. 

The  opinion  of  the  court  was  delirered  by 

Lvwis,  C.  J.— The  mechanici  and  material  men  furnished  their 
work  and  roatertala,  in  this  case,  entirely  on  the  credit  of  thti  cquita* 
hie  estate  then  in  Robert  Q.  Gibbon.  They  had  neither  an  equitable 
nor  legal  right  to  anything  beyond  that  catate,  and  they  were  as 
much  bound  to  stand  aside  in  faror  of  the  vendor's  elaim  for  the 
purchase  money,  supported  as  it  was  by  the  legal  estate,  aa  Gibbon 
imsclf  was* 

But  it  is  supposed  by  their  oounsel,  that  there  waa  n  door  left 
open  by  means  of  which  they  might  enter  upon  the  legal  estate, 
after  it  was  oonreyed  to  Mary  M.  Gibbon,  and  before  she  exceutod 
the  mortgage  for  tho  purchase  money.  But,  unfortunately  for 
their  enterprise,  there  was  no  interval  of  time  between  the  delivery 
of  the  deed  and  the  mortgage.  They  were  executod  at  the  same 
time,  and  are  to  be  taken  as  a  single  transaction.  It  is  true  that 
the  deed  came  from  Eldridge  to  Mary  M.  Gibbon*  and  the  mortgage 
was  from .  Mary  M.  Gibbon  to  Weldon  k  Tomlinaon.  But  the 
mortgage  waa  given  to  provide  !or  the  purchase  money*  under  an 
arrangement  made  by  tho  mortgagor,  tho  vendor  and  the  mort* 
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gagcTf .  The  material  drcumstanee  io  the  case  is,  that  the  monej 
was  adraneed  bj  Weldon  k  TomliDSOD,  od  the  faith  of  this  arrange- 
ineot,  and  udder 'ik  representation  that  the  mortgago  vss  for  the 
purchase  iboncj.  The  whole  transaction  shows  that  there  was  no 
intentioii  whatever  to  permit  Mary  M.  Gibbon  to  acquire  the  Irgal 
•state  for  an  instant  discharge  of  the  purchase  monej,  and  the  acts 
of  the  parties  show  that  they  carried  out  their  intention. 

It  is  true  that  the  mortgage  is  not  valid  against  the  mechanic's 
li«,ns,  for  anything  more  than  the  purchase  money ;  but  the  pro* 
eeeds  in  court  will  not  satisfy  even  that  amount. 

Where  mechanics*  liens  are  entered  against  an  equitable  estate, 
their  value  depends  upon  that  estate,  and  they  survire  or  perish 
with  it.  When  that  estate  is  founded  upvn  a  contract  of  purchase, 
every  partial  payment  increases  the  security  of  the  liens.  Even  if 
the  money  be  borrowed  for  the  purpose,  the  lender  gains  no  priority 
over  V*'^  prior  liens  en  the  equitable  estate,  unlesh  he  advanced  his 
SBoney  upon  a  contract  with  the  holder  of  the  legal  estate,  and  on 
the  security  of  that  estate.  Lynch  v.  Dtarth^  2  P.  Rep.  101,  was 
the  case  of  money  loaned  without  any  contract  with  the  holder  of 
the  legal  estate.  In  that  case,  the  prior  liens  were  preferred  to  a 
mortgage  given  for  the  money  borrowed  to  pay  the  vendor.  Lyon 
vs.  MtGuffey^  4  Barr,  126,  was  a  case  where  there  wss  an  interval 
of  seventeen  days  between  the  conveyance  of  the  legal  estate  and 
the  entry  of  judgment  for  the  purchase  money.  After  such  a  long 
interval  it  was  impossible  to  say  that  the  delivery  of  the  deed  and 
the  entry  of  the  judgment  were  one  transaction,  and  if  followed  that 
the  liens  on  the  equitable  estate  gabed  a  priority  over  the  judgment 
for  the  pnrehase  money. 

The  case  now  before  us  differs  from  both  the  eases  cited.  It  dif* 
fert  from  tho  last  in  the  material  circumstance  that  the  delivery  of 
the  deed  and  the  execution  of  tho  mortgage  took  place  at  tlie  same 
time,  and  were  one  transaction.  It  differs  from  the  first  in  tho  still 
more  important  parUcular,  that  the  money  was  not  advanced  on 
tho  credit  of  tho  equitable  estate  at  all|  but  distinctly  upon  tho 
•eonrity  of  a  mortgage  upon  tho  legal  estate,  for  tho  purchase 
Moncyi  mder  a  ooftiract  with  tho  vondor  himself*    The  deed  was 


T66  voncEs  or  nw  booh. 

m^  Ibr  tlMpwpoM  of  Mablag  tfat  Ttadet  to  •xMvto  (lui 
£•(•,  Mid  Ml  for  lk«  pwpoM  of  initiag  tk«  Itffl  wmi  eqaitaUt 
«Uto  M  M  to  giT«  »  pri«iqr  to  dia  lienfon  tlie  liSkr.  Svck  » 
ttftioa,  irbtUMT  it  W  oilUd  Borgir  or  eztbguuhment,  nmr  ttkct 
plM«  sgaintl  Um  intofttioa  of  tho'portiM,  whero  that  lotMtm  ii 
BOftifcotod,  •mi  wWo  oqiiij  loqaira  tUt  IIm  dkliMtioa  ibMdd 
kopttMBtod. 
Tho  »ortgigoiO  art  tkonfort  oslitlod  to  tho  find  a 

Doeroo  ofirMod. 


[lkn.->Tto  tar«taiBg«Mt  «M  Mrfltoi  ft«a  fh«  nptiti  tf  Ch«  ytri«4.  m4  It  if 


wiltM  to  tklil  afdMt  Ito  ftui4  Iw  ttw  MMWi  tr  tht  pwdMM  Mii^  dM  Irj  ikt 
llMHktUt«MMiMMHM7toltodMtolM«r  IktoMt.  ItltadbaiUtd 
ttort  It  mmm  ■iMppw^iariM  m  to  thk  Cwtol»ly  tht  ■nrtgmt  tf  >  1^ 
IMK  vto  hM  M  MtfM  tr  tuy  •^■KiM*  «toH  M J  Md  kit  Hm  to  ito  fWD  otoH^ 
tto^  ii  wy  titotd  tU  fjMl  tf  tht  m§M  f  w  thtw  fy.  ITiyttoM^ 
wkt  dlfftttm  t»  U  — kt tf  tfct  ■tHiif*  to  MtotHy  witod  •; 
■•fftcH^b  «•>•«  tkt  trtgtgit  It  •«»•  ttot  Ito  Mit—I 


NOTICES   OF   NEW    BOOKO. 


At svAi  Dt«ttr  or  tub  LAVt  or  ?EsxtTiJU«u,  for  tMli  tf  tto  jtan  IDH  MUf 
ie5<,»B<ll8ft7,MMljri  FiMi  28th >bj,  186«. to  28ch  Migr»  18ML  Thtvtoit 
ttmplctiiiS  BtnmAk  Briglitlj*t  Pwdm't  Dlfttt to  Ito pratCBldaUu  Dj  FsastMS 
C  BtMHiT,  Et«.,  Mlhtr  tf  Ito  ••  Uw  of  Ottto,**  "E^vHy  JaritprvdtaM,"  *  U«B 
tf  tU  Ualto4  Suitt  tit.  FUltdtlpUft:  Ii^  A  Brt.*  It  k  fltolk  ttttt^  U« 
BtttotUw^  PiMIAwt  —4  fapttmtb  H>$i 

We  hftT«  toeoa«  to  tcwMto— d  to  iktmrn  of  Nr.  Brigbll/t  IXgeotitoft 
««  aow  ftod  tt  Ml  lodltpeMtbU  oomptawB  to  owdtify  hbon.  Etck  jttf 
Wiagi  «i  ito  aaottil  MUribotion,  tkilfally  digettod,  acOly  pftotod,  mA* 
iitatly  taaotatod,  oad  to  a  ooovoBkal  coipf  it  to  Mk*  VimkKp 
Bolkiag  mm  ated  to  Mid|  ttoa  Itol  tUi  pabUealioa  b  to  aU 
partwalMi  lika  ito  prtdiBMiMi>  To  tho  fnfitoiua  to  ito  fltoto^aa 
•iii  wori^  aad  to  tlio  Bar  oioijf  ■  tola  fiaiatfy  mftd. 


MTicis  or  nw  boool  7^7 

fatnnrMMtA  fvAni  Kiwin.  T^  XXIX.    JSmyMI^  «m«  t^<gti  to  Iht 
OMTt  9i  PiaMjlT—la,    D/  jMira  Cun,  Mrtt  Bipirnr.  V«L  T. 

*  BMh#;  Uv  BMkMMM%  BaMiafcrn  m4  l^iHit%  It  i.  nuk 

18HL '  pfb  vMb 


Mr.  Ctwj'Bfifth  coBlribiiMMi  torarRtporlibMMrltbb.  lli 
la  Ike  lUM  ttjle  at  iti  predeees|ony  tad  piweali  ia  a  tiiy  CUr 
Ika  wrenl  caiet  aarkad  «>  to  U  reported."  8o«a  «r  IIm  aMBV  iaiiortaal 
CMca  ia  thk  Tolaae,  w«  htTa  alreadj  prewated  to  oar  mdtn  al  tbo  tiaM 
Aft  opiaiMs  were  proaoaaeed,  bat  eoaie  otliefs  are  bere  to  be  fiiaadi  of  greal 
.Talae,  dieeaeeed,  adjadieated  aad  reported  ia  a  aaaaer  vbiek  leatci  ao 
looai  lor  oooiplaiBl.  We  feel  boaad  to  eonmeod  tbo  ladez  aa  really 
taioiaf  ia  a  coaipact  aad  oooiprcbeaaible  ebapej  a  brief  bol  perfeetl 
giUoajaopaieortboeoatoalaoftbefolaaM.  Tbo  verb  iapriaCodMdboaad 
Im  tbo  aaaal  alylo  of  tbo  PMaejlTtaia  Repertit. 


A  T«R<Ti«ii  OS  TOB  Law  or  Srire  mt  ArriirBWE!iT  i!i  me  Cxmo  0rjiTB«.  Hy 
Co4BtrB  D.  Dbakb,  of  Ml.  Lonif,  Ho.  8oeoDf|  ediUoa,  roTioed  umi  oeUrffd. 
WUh  on  Appcadiz,  eoalolaieg  thi  kadisg  itotetoiy  piwbloM  of  Ibo  ttvtrol 
Sutot  omi  Torriiorloo  of  Iho  Ueilod  Bcotco,  io  rolatloa  to  oolto  hj  altoahBuot, 
•W  0  Trcoiiio  oo  Fordga  AttBckoMOt  ta  tko  lord  IIbjoi^b  Coortof  iooita.  If 
Jm.  Locks.   Doaioat  Utile,  Bcowaoad  CoMpeajf.    18M.    pp.  T<7. 


Oao  would  boTo  fappoaed  tbat  a  book  oa  tbo  law  of  attaebacat  aaat  of 
aeeeeeilj  be  quite  loeal  ia  tta  cbaraeter,  aad  koi  adapted  to  geacral  aio 
tbroagboat  the  Uaioa.  Bat  experiooee  abowa  tbat  a  book  n»f  aol 
oalj  be  Bade,  bat  nay  bo  ao  well  digeatedi  and  fto  geaeral  b  ita  plaa,  tba 
oaecoaaiTO  oditioaa  are  called  for. 

It  ia  a  peealiar  feature  of  tbia  troatiae  tbat  it  ia  cBaeatiallj  AaMricaa  t 
of  1185  caaea  cited,  but  clnwa  are  Eagliab ;  aad  tbo  aatbor  Jaatlj  obBerrea, 
.^tbo  aairerBal  aae  of  tbia  reaedj  iDa  oar  reporta  witb  caaeo  preaeatiag 
ttciy  Tarietj  of  qacBtioaay  aad  tbo  lapao  of  tiao  aad  tbo  aecaaiulatya  of 
a^adicatioaa  aeeaa  to  aako  ao  aeaaiblo  diaitaatioa  ia  tbo  aaaaal  aaaibor 
of  reported  oaaaa,  aor  aaj  great  diflefcaoe  la  tbeir  aoreltj  or  tboir  iatocat. 
BoMi  a  wotffc  of  tbii  deacriptioa  reiaoto  ia  a  bigb  degroo  a  kgal  ip$im 


7(18  voncu;  ^:  hew  doou. 

and  aWancli  of  Juritpnidoiiea  peculiar* ~  'our  own;  and  I  coaAsn  to 
vbat  of  tatiafaettoA  aft  being  inatramenu!  iu  proBcntiog  to  tba  bar  of  tbe 
L'ailad  Slalei  a  rolvno  wKicb,  witbout  intentioBtollj  iHgbting  wbai  la  to 
be  tmmd  In  Ibe  E&gliab  veporta  oa  tba  mibjeet,  may  be  ju-t'.y  clniaied  ta 
be  Iboroagblj  AnMrleaa.''  Aoeordiag  to  our  belief,  after  a  pretty  fall 
•laMlaatSoa,  Ibe  learaed  atttbor  bu  aatirelj  aoeeaaded  i»  Baking  bia  vwk 
Metbodleal,  penpicpoaa,  aecorata,  aad  auSoiaatlj  full  lor  all  prefiwioBel 
pMipaeaai  and  wt  oaiaBmid  bit  laboia  aaboaitaiiagly  to  oar  breibien  le 
MTarteg  a  Said  Boi  berciofora  earad,  in  a  manaar  tbal  eannot  fail  to 
tba  approbaliaa  and  tbaaka  of  tba  atadonl  and  praatattoner. 


y 


INDEX 


rsiscirii.  luiiEBS  co^iiauied  in  ibis  voluue. 


«W 


AJUMVOTfUKXT  OP  VOTAOS. 

Wb«T«  %  9k\f  tftllcd  from  Baltinor*  bo«»d  for  PwOu^  Ortgoa,  uut 
«M  coapcIlcU  ta  p»t  lolo  Rio  to  rett,  Md  oTltr  Mm  roflutj,  aoilod  for 
Bam  FroBcioeo,  b«t  wu  o|«la  oovaoUod  to  rttwa  lo  wo,  o  bollo«ij  Wa4 
•sMotcd  ol  Rio,  hovlag  boos  toodo  pojoblo  ot  8o«  Fraaebeo  i  /W<  oo 
•boadooMcttt  of  tho  voyoso  to  PoHlMd,  Bos  FroaolMo  Maf  o«  tlM  roolt 
to  tk9  ploeo  of  floal  dootinotloo.    Wlalor  w.  DoUwtio  Imwimi  Coapoajr,  S7S 

ACTS  OP  ASSEMBLY  OP  XE5T170KT. 

8«o  Mmkipol  SvteeriptioM. 
JCIi  OP.  ASSOIBLT  OP  KBW  JEBSIT. 

SooBridgo. 
AC?  OP  A8SRMBLT  OP  nBRBTLTAlILL 

Boo  Bcotli  9f  TloliBM^ 
ACTS  OP  00K0RE88. 

SooSlovorjr. 
ACT  OF  COyORESSi  MARCH  %  18SL 


46?  OP  COBORESB  OP  18SB. 

SooLioB. 
ACT  OP  0OBORE88»  MARCH  S,  lUh 

Boo  Bill  of  Lodlag. 

sen  OP  MissusiPFi,  isss-isml 

Boo  CiBOllfMiirt  Uw. 
ACflOBV. 


1.  A  dteUntioB  ftBoffcd  Ito  tko  dofeadoaC,  bolsf  yiimnJ  of  o  korat 
Vktok  kokMw  to  to  ofllolodwltli  f1oMtffi»ft«Mdll  totoioUkf  i 
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nt  ii.uzx. 


ti  *  h&rm  ttpwJtwjt  iWt  Hm  pUlnilff.  VlkrfaiK  H  to  W  hi  a  hmlHkj 
•Mtt,  |MrclMM4  it|  ihst  bjr  raMia  •!  iko  dktttn  H  vu  nwlMm  t«  himif 
m<i  iM  VM  p«t  t«  nfvaM  !■  hstlMr  a  ▼vtcriaaty  wrpt—  to  •Bsatot  k; 
Mi4  la  •n»fC<|MM«  vT  lit  bda(  Mt  talo  ft  aUU*  with  ikMkw  bofM,  that 
b«rM  b>f  lit  tofdctcd  mi4  di«iC  «m1  lii«  pUistiff  «m  p«i  la  •ipr«M  to 
m>MV«rtof  to  c««  It :  iMd,  tbM  tkto  deetoratioa  4btlupHl  bo  fr««a4  aC 
Mil<«,«itk«ftt«MBW  tow  WMdcr  Um  16Al7Vtol.«.«.  BUml 
»•»€,    .  .  .  .  ^  .  *  .  .       M 

1.  Ptr  M«ftl«  m^  Br»m««n,  BB^  (iaUtMto  PMlMk«  C  B  )— TW  «ci« 
Ami  «r  Mlltog  ft  gtoaderrd  h«rM  to  Ml  Ml  Olcgal  Ml.  tillNr  •!  MMMA  tov 
•r«iidtrtlMMftl7Vtoi.«.«t.    ikH, 

t.  A  tMlcd  iftatranvftl  to  IhcM  wm^t  *•])«#  A.  $l,<iri»  Ibr  «•!■• 
tMciv«d,  vfctoli  1  b«nky  prwitt  to  paj  «M«Mtfr,  n  mr  anaios,  af  cir- 
rw»«l««eM  vtU  4«  «mA  «•  to  m«4l#  mm  m  to*^,"  4Mt  M«i  areato  aaj  Icpat 
•bligatha,  vUdi  aaa  ba  aatoiw4  by  aatlta;  aar  vUl  k  aamcal  a  mmr 
•Urntof  ft  prtalta  bj  tha  aUigor  to  fj  •'wbeaavar  bto  cliliwalaaaw 
rer«  •uek,  4a.,**  wlib  aa  avaraiaai  af  abUI^  to  fi^!.    XaltM  at.  Tn 


ADMUULTT  BAIA 


JlBXIBALTr. 

8a«  Liea.    niatofiu 

1.  Whlltt  a  t«vm1  la  la  Iha  adaal  aad  legal  pantoriaa  of  Iba  Sb^rilT  l<j 
^Ttaa  af  a  wrk  af  forriga  attoebmtvt  ttvm  a  coaiaiaa  tow  eaait  af  a  Staia, 
lh<  Untied  Btatra  Uarriial  eaaaoi  towfullj  axecuto  aa  attocbamrt  ai^aiait 
htf  i»ratd  aal  •!  tba  Dittrtof  Court  af  tba  Uallad  Btoias  to  A^niialt/  la  a 
^4ia««4tof  M  ma.    Tajrlar  M.  CutyU  ....       fit 

S.  Tb«  Caittd  8totca  Adiaiialij  CaaH  baa  aa  JarMtolioa  arer  a  vciwl 
wbiUt  »he  to  la  Iba  baadi  af  (ba  BberW  bj  tittwa  of  a  Icaal  pai:tf<^  aa4 
aa  onkr  far  tbt  »ala  of  taeh  a  ttawlmada  bj  tba  Adatoak^  it  aaM :  aa4 
a  Marshnra  rato  b/  vhlaa  of  aaek  aa  ai<d«r*  tboagb  tba  aato  bo  »ado  aA«r 
tbt  Sberlff*t  fttattatlaa  bad  acaatd,  b  iaaperatiTa  aad  givaa  at  Ihit  to  Iba 
MffahaPtr.    ihid, 

t.  H'berc,  la  Iba  AdBilrally,  twa  afadm  ara  aada  apt*  <ba  Ibad  bi  tba 
laglvlry  of  tba  aoart,  tat  arittog  tnm  a  BMirtgaga  glvta  at  a  tortlga  fm% 
and  entertd  apoa  tba  vtmert  rvflHer,  for  oaiflt  and  aapfika  tor  tba  «tyogc^ 
and  tba  otbcr  apaa  a  bill  af  lading  ai«eatcd  bf  iba  matter  for  Hm  ««jraf^ 
fDrapaaUraoaitadaaboardandaavfirdoUTtrcds  ittU,  thtdtht  tollar  bta 
Miorhj  oTtr  Iba  fonaer  to  tba  dlitribaltoa  af  tbt  toad.  JaMi  IVa  n, 
Tha  Frooocdtaf  iha  Brig  Arbattol, HI 

AOBKT. 

Btf  FtlaiipaiMdAfCBt    BaQiaad. 

JkOBEEUENT. 

8ca  CoatraeL    Bate. 
A5IUAL  1KFIR!dARr. 

Baa  CbarllaMa  Bc^atft 

ABBIGNMBKr. 

1.  Altbavgb  at  aoaiMoa  law  aa  attlfnamit  will  aM  «aaa«y  a  cbaM 
aai«K  it  it  to  ctta  at  tba  UaM  af  tba  traatfer,  k  to  atbarwtoa  to  a^al^.  ■ 


Ladtow  ««a.  nard, 

S.  r«.-7'*aal  |trontrtj  follawa  Iba  Uw  af  tba  doaldla  af  tba 
to  iraarftr;  aad  tba  tstcatlta  of  aa  aatfgaaaal  af  panaaaHjr 


ftnmmhf  wfctwftf  aiNiitv.  ^m  /nf*.  to  tfc«  awtgaM,  pmH«ldl  <W  •••      # 

CwMiktTt  ...-..••       Iff 

S.  II  hi  «flei«itt.  If  atfx»elte«  •rth«  M«lyiMM«l  eoMCt  !•  tW  4eVlort 

tk«  MpigmoMnl  wMto  m  ctivitiiUc  traa«f«r  vT  f1i«  4vM  t  tiid  IbvSirttM 

vill  cliArf*  the  debtor  wltli  tli«  daty  of  paynenl  to  the  wmiptt*.    /M. 
4.  Aa  aCtoclnmil  Mliw^aeatly  laid,  •ItkMQgh  btffw*  tk«  mImI  r«* 
>  da«tl—  »f  fW  ■<— y  toto  tito  •■■li^f '■  f  mwii— ,  <■■•■!  prwdl  tgatoal 

Mm.     iM, 

I  ATTACiiMEST. 

^  JITTACflMCXT  EXECUnOX. 

;  8c«  ii4«MiiM. 

t  AT10RXET. 

^  1.  Aa  mrtlMritjr  'kUgiktfd  to  ■•  tltArvfy  fV«a  tkrtt  trattcH,  fcftttnf  a 

power  cMptM  villi  an  inlcmt.  aad  tkom  thf  Mirvltvn  umI  Mrvlt*«r  «f 
them  to  m)1  ftad  e<M?rjr  Undi^  to  Mi  rtrvktd  ^j  lh«  d«lk  •€  «m  «f  tht 
tmftCM.     Wn.««B  rt.  Btovart,  .•••••        t«t 

2.  «ttdi  delrsaUoa  bciag  J«iat  md  mw»I,  lk«  aMorn^  b  Uvwtod 
Willi  tk«  AiU  fuwtn  9t  tlM  •wlrii^  trtotot^  M  m  to  fut  Wk  lk«  btM* 
ScUl  sad  tbt  legal  catotca.    /ML 

a. .A  pever  wbiek  locliidet  •  fatart  lataMrt  b  tftilaal  to  ptm a  Mba^ 
<|aeatlj  acqabtd  tlda.    /ML 

AOCnO!!. 

8co  Adka. 
AUT0OBITT« 

0«a  Piiadfal  aad  Affvi 
DAXK. 

Cca  Proariasoiy  Itota. 
BILL  OP  LADIXO. 

Sta  Ad^iraHy.    OMvbc 
BOAT  ACT& 

0aaUM. 
BOKA  riilE. 

8ca  Slaalelpal  MbacHplba.    Ft ■■Imty  Xato. 
BO>'D. 

H9  »aablpa1  Sabaerfplioa. 

1.  Railroad  «r  caaal  boadsi,  villi  eovpaat,  depoaUed  ••  cahaltrab  for 
tW pajawal of  proniavoiy  aotea.  imj  ba  aold,  if  tlia  aotoi ara  aaipaid 
at  aiatarHy.  iIm  prcaamptloa  belag  UmI  mnIi  vaa  iIn  latoatioM  af  Ika 
partirfL    Tha  Barrit  Caaal  aad  Ibaiiing  Caaipaajr  •«.  Lawla,        •       .     •  dS8 

2.  WitWiH  a  apceial  afreaaiaat  to  Ikat  effeet,  ordiaaiy  boadt  aad  Marl- 
gagca,  or  praailaaary  aotoi^  dapaaJtod  aa  aallatotab,  etaaal  W.^ild  to  taiw 
tbeoMMr.    /ML 


BOTTOMET. 

Sea  Abaadaatwat  af  T^pagt. 
BBIDOB. 

8ca  Boadi    /anadicuaa* 

Cowftraetba  of  Arts  af  Iba  Legblalari  af  Xtv  Jtnn  wilb  ngwd  to  Iha 
pmprictara  af  the  bri Jgea  arar  ibo  rircn  Paoaab  aad  llaekfawek.  aad  tba 
agrrene«t«  »ad«  ikereaader  witb  rctpect  to  Ibtat  rivafa^  Milaar  r». 
Nov  Jaraa/  E.  E.  Ca^       ..••••• 


TTt  l*i>T.% 


BVItDIKO. 


C1ABXLI881IBS8. 

CAIBIBR. 

Im  €•■—  Oufter  tf  FmeifCfi. 

1.  TlM«f  k  •  tMikr,  Ib  th«  aktaM*  of  aridMet  af  A»«tf  ar  afatake,  baa»> 
aladad  bj  Um  laaaipi  la  kia  blU  af  ladiag  aa  lo  tka  qmalltj  ar  aaiaval  of 
tlia  foadfl  f>hl|>pad ;  yai.  Is  as  adiaft  for  tba  fMfbt,  wbera  tba  oomIkmc 
baa  Fecalvtd  tba  goada  at  tba  wbarf,  vllbost  qvalifiaatloB  ar  raaarvatloa  of 
tba  rif  bl  to  laepaot,  waif  b,  w  aaaavia  tbeai,  aad  tba  aanitr  wavaa  d«a 
aara  of  Ibaai  dariaf  tba  tmaait,  aad  as  aataal  daSvary  af  al  m  bb  paa- 
aaoilaB  om  bla  arrival,  tba  bvrtbaa  af  praal  ia  ob  iba  aoMigaaa  t^aatabltob 
tbat  a  dolaloan  ia  tba  qaaMit/  apaaifad  !•  tba  MB  af  Udiag  aAcrvaida 
dlocovored,  la  cbargeabla  to  Iba  waaffal  aai  av  feegiael  af  tta  aanlar. 
M*Cr«adj  9$.  UdBaa,        ••••.•• 

S.  Ta  aaaolitata  a  delrary  by  tka  aaalar  of  gaada  bravghl  hi  • 


froai  ft  port  iB  aaotbar  8uta  la  (ba  port  of  Boetoa,  asdar  tba  aidfaanr  Mil 
af  ladlBg,  acra  aMivarx  of  tba  faadi  aad  laadiDg  tbaa  aa  Iba  vbarf  b  aot 
avftebat  $  tbtra  aiaat  aba  ba  raaaoaabb  aoliaa  to  Iba  aaaaigaacy 
biai  to  nako  tba  aaaal  aad  aenaaary  araparatbaa  to  raaelfa  tka 
Aad  it  b  ao  daHvaty  ta  aabda  tba  goada  at  aa  waaaaal  llaa.  Tba^  vbat% 


hf  tba  ooaga  af  a  port,  aoaaigaaaa  ara  aat  la  tba  baMi  af  naalfiaf  gaada 
aa  tba  day  of  Iba  aaaaal  Ibat,  a  aatica  Vj  tka  maatar  ta  tka  aaaaigaaa  Ikal 
ka  akall  oabad  gaoda  aa  tkat  daj  vitt  aat  Mad  tka  aaaalpMa  ta  rtaaHa 
tbaai ;  and  arkara  gooda  vera  aa  aabdaa,  aad  aat  aacaptad  ar  rwattad  hf 
aoasigaae,  and  warbi  aa  tka  aaaM  daj,  dcatrayad  hj  flra  aa  tka  vkarf  s 
ITe/d^  ibat  tba  Iom  aiaal  Ikll  apoa  tba  aanlar.  Tba  flabiM  fUb  Ma— 
faetariag  Caaipaaj  wt,  Iba  Ban|aa  Taagbr,  •  •  •  •  101 

S.  Pira,  aaavniog  oa  tba  wbarf,  aftar  goada  ata  badad,  b  aat  vltbia 
Iba  asetptlaa  af  danagta  of  tko  aoaa,  ia  tka  ardbarj  Mil  af  lading.    JML 

4.  Karbaaokaftrawitblatkaaciaf  CoogiaaaafM««k  td.lttl,ra- 
VoTlag  tklp  avaara  fraai  HabUI^  br  daaaga  kf  Iff  la  gaadi  «»  kaaiA  af 
aaaialB,  b  aartala  aaaatb    IkkL 

CABEB  APFIRMEDl 

Bin  M.  QoUaa  OaK     «  •• S7a 

81.  Joka  oa.  Paiaa,         •  •  •  •  •  •  •dS 

OaaaaaaCklafaadOngaaaablalb^  •     #     •  «  •  dtt 

Uxoa  m;  Baldwlat         •  •  •  •  •  •  ••» 

CABS  OOMMSHTIP  OH. 

Faatar*a  Appeal,  •  •  •  *  «  •  -YM 

OraadOalfBaakv«.8tato, CM 

UtUa  Mbml  Railroad  M.  ait*ti%         •  •  •  •  *        •  fU 

Fbatar'aBaAka&Bkaifp  •  •  •  •  •  •  •!» 

CililS  KXPLAINED^ 

Sria  Rallffoad  a&  flklmar,         •  •  •  «  •  •  Mt 

Paaaaylfaab  f,  Ika  Wkaattig  Bimga^  •••••• 

'OAais  QVAUFisa 

DavaaaiuPawaaaratiyBiKgtOtMfMPf        •  •  •  •     • 

CUmiiAW. 

SaaMvaraa* 


IHDBX.  ni 


1.  Th«  e<NDmdtf1«v  of  EagUnd  Is  ili*  Uv  «r  MlMuaiwt  •sly  M  l!w  w  U 
b  ftispUd  to  bcr  laMit«U«o».  and  ika  eirettB«tMie«a  w  Mr  people*  tad  li 
Bot  repealed  kj  sUtate  or  rarieU  bjr  SMgea  vhick  bj  loaf  eaitoM  baee  m- 
fcr»«ded  ic    Tbe  Vkkikarg  aa<l  Jackcoa  Railroad  CoeipaB/  et.  PaUaa,  411 

2.  Bj  tke  eoMaioa  lav  ar  Eafrlaad,  Ike  ovacr  ef  eacUe,  kor•e^  fte^  to 
bovad  ta  ke«*  tkcai  viUiia  a  t«ael«at  aadoaare;  aad  if  ke  penait  lkei« 
to  eicape  aad  raa  at  large,  aad  waadtr  apoa  tke  prenbaa  ef  aaolktr, 
vkclker  eaeloted  or  aot,  ke  is  liable  for  tke  trr^pasn,  aad  tke  eattlo  ae 
Iretpas^Bg  mmy  ke  dirlraiacd  dmmMgt /eM§amt  Bat  tkit  nda  ef  tke  eeai* 
■Boa  law  b  ael  adapted  to  cka  dreorastaoces  aad  eoaditloa  of  tke  people 
tt  ikb  Stale,  vkere  tke  popalatloa  is  aot  deasr,  aad  Ikere  are  Urge  Cracte 
•f  aacoltlvaird  aad  aaeactoeed  leads  ft  for  tke  pastarage  ef  eettU :  aad, 
Morterer,  tke  people  of  tke  State  bare,  from  its  earHeat  ieCtlciacnt.  per*  ■ 
■iSited  tkrir  doaMslie  aataials  to  ma  at  large  la  tke  **raBgc,**  aad  depaa- 
|«re  ••  aoeaelosed  leads,  aad  keaee  tke  rule  to  aot  la  force  kere.    liH, 

S.  la  tkb  State,  Ike  fvacr  of  eaitle,  koreet,  ftc,  wliick  are  ael  of  t 
daageroas  ekaraelcr,  may  lavfaUj  permit  tkeai  to  raage  at  large  ea  aaea* 
closed  eeaaioae;  aad  If,  la  so  doing,  tkcj  waader  apoa  tkepreaitoee  ef  aa* 
etker  aot  eoeleeed  kj  a  Uwfal  fenee,  ke  to  aot  llaUe  fer  iba  Iriipaii^  aad 
Ikey  eaaaot  ke  distraiaed  dmrntm^JtamnL    IkU, 

4.  Tke  ewaer  ef  aacnetesed  bad  aiaj  proeeeate  kto  lawHil  kaibaia 
tkereea,  kat  ia  ae  deiag  ke  iMist  eisrelse  reaeonaMe  care  aad  dttlgeMe  la 
areid  iaiariag  Ika  aattto  ef  etkeie,  wkieb  mkj  ksft  vaadawd  ea  Ike  pn* 
MbcoL    iMU 

ft.  A  railroad  eeaipaaj  baa  tke  eieleslea  right  Co  Ike  me  aad  poeMssiom 
aad  esuojaMai  of  tke  bad  apoa  vkwb  Ibcir  track  to  located,  aad  tkrf 
BMJ  Tva  tkeir  eagiaca  aad  ears  ea  tke  saaie  et  vbaiever  t\m%  and  witk 
trkaleeer  speed  tkej  eee  proper,  aot  iaeoasbteat  wiik  tke  eefetj  ef 
tke  pcneae  aad  prepertj  coaiBiitled  to  tkcir  ckarge;  k«t  tkis  rigkl 
erer  tke  bad  is  ae  kigbcr  aer  aiere  eiteasire  tbaa  tkat  of  Its  erigiaal 
ewaer ;  sad  keaee  if  their  track  be  aacaelosed,  tkej  aiast  raa  their  ea- 
giaes  aad  cars  vlik  reesoaable  eare  aad  pradeace,  se  ae  to  areid  hgery 
to  CBtiie  vkick  bm7  be  drpestarlag  oa  tke  track;  aad  IC  the/  bll  le  d* 
•a,  Ikry  wilt  ke  liable  fer  tko  i^)arjr  doae.    IhU, 

d.  A  railroad  eoaipaay  to  bouad  bj  law  to  keep  the  road  Md  BMcMaer/ 
ta  good  order,  aad  to  bare  a  SHtteleet  avaiber  ef  Ikitbtal  aad  Irastworik/ 
eaiplejees  to  aiaasfre  aad  control  Ike  maaalng  ef  Ikelr  caglaea  aad  cere} 
aad  ir.  bj  ikeir  fsllero  la  aajr  of  tkese  rsspeot%  Ike  eafttb  of  aactker  do* 
peeiaring  ea  tkdr  aacaetosed  track  ke  la^arad  ev  destroyed,  Ike/  vUl  la 
feepeaslUe  la  tke  ewaor  ta  daaMfta.    IML 

CBIVCBRT. 

See  Aasigaauat,  Mertgafe,  Balkead 
OIAEACTBR  OF  TESSEL. 

BeeLtott. 

OUBITABLB  BEQUEST. 

I.  A  beqaest  for  tke  foandiag,  establlshlag  aad  apkoldla^  aa  aalnal 
aaaelcfy  InsHtatioa  vlibia  a  aille  of  either  Wevtmlnster,  So  ilhwark.  er 
Dahlia,  for  iaresdgsting,  stadjlag.  sad  withoat  charge  beyoed  Imaiedlate 
eipeeses.  eadesTortag  to  cere  maUdlci,  dietcaipers,  atrd  liUeriee  aaj 
^laadrapeds  or  birds  esefnl  to  aien  may  be  fecad  suljeet  so— //r/<#  te  be  a 
Mod  ebarlUble  he<iactit  within  the  aieaalag  of  the  stalate  ef  Elliabctk. 
The  Vnirersitj  ef  Leadea  ee.  Tarrow.        .  .  •  •  •  ISt 

5.  S€mhU,  that  had  the  beqaest  beca  bad,  ac  Implying  the  parchase  ef 
taad  aear  Westmiastce  or  Soethwerk,  aad  therefore  rloUtlag  the  Mort- 
Bsaia  act,  the  o|»tloa  fer  the  Iraicces  to  esUblish  the  lattitatioa  ta  Irclaad, 
where  tke  ttatate  ef  BMirtmala  dooo  aot  apply,  weald  kare  prtfcaM  IM 
ketaMlftMikd«gto«k]ld^rwikaLc»dCkaMNribr.    iW«C 


n4  "i> 

aiAmrrA»Li 

BmmOL 
CMXBlTf. 


ClUlTKft. 


Achftff«irmilb« 
CKATTtk 


art  or  maysviui. 

SMMmWfd 
CCMEHrUIYKE. 


OOLLATBEALS. 


€0UI8IOSI. 

1.  Whcrt  a  ttoUBbatt  and  wll  tmhI  m«  tpywnM»g  cabb  •Otr,  aaJ 
•  ••UWm  lakM  ptaM  k«lw«ra  iWai,  IT  tb«r«  It  omtMl  CmH,  tk»  Imi  UmI 
!•  >c«Mio«<4  Mat  Iw  diriiM.  RM#y  i^  TriMlMfd,  •vwn  aC  tte 
tcliiiftt  FinlB  ML  Tk»  tHumtf  LmWmm  tad  OMtft  W.  SaMcD,  ktf 
CaplalA,      .•«-••--• 

S.  A  •l«ab«at  ia  tht  aiitU  tia«  Mvtgtilaf  Um  vittamar  •  b^  «r 
lircr,  »wt  alvv"  ^•v*  *  Ityk  •■t,  «fc«^  ftr  lk«  llMt^  bM  ■•  alkar  #«w 
crMwpiMkA.    iML 

OOIIMOII  CAERISE  OP  PAflSE^QBU. 

1.  TW  oarrMff^l  mmintik  vick  Ut pwi ■■!(;»  iapStt:  Arst,  tb«i  tk»  k^ 
Itr  tlMll  9lkmy  th«  faraar**  wiiMiMs  r«§«k4MM ;  ■■>u>il,  thai  Um  om^ 
tW  •h«n  h»T»  kit  ■!■■■  af  lrMtp«ttottea  «»pl«l«  tad  !•  aHcc^  sad  hit 
!•!•  — yilft    BalUfu  ml  A*  PkUadtlpkfe  mi  Mmtu^  Mi^k- 


X  If  a  paiwur  W  fcart  wMiwrt  Mi  •«•  fiiall.  Ikb  feU  nlMt »  pro- 

■mptlMi  of  MgligcMt,  Aa4  onto  Um  mm  ••  lk«  Mititr.    /ML 

».  Tkto  Wf  prtM»pii—  9t  faat,  kfeliwr  th»>uy  to  itirjda^.  JWdL 

4.  It  ia  M  M«ir«r  to  mi  Mtioa  ^f  a  pannmr  AfiiMl  ih%  toirkr,  iImI 

Om  ii^f7  «M  •••todl  bj  tb«  MgligOTM,  m  •*§■  irMp«^  aC  a  thM  mm- 

■Ml.    Tha  patiiM  aw  hmmi  ly  i>#r  Malraifc    /Wl 

OOimOX  CAERI1B& 

6m  Talcgfaph. 
COMMON  LAW. 

9m  CatiW 
OOKMCTOIL 

SeaXaUraad. 
OOmilUWATiOM. 

6«a  IVtMbaaf7  KotoL 
00!lflnT1TTI05AL  LAW. 

Baa  fllavaiy* 

1.  By  tka  lltk  Bfi  af  flia  Cwaftaiiaa  9t  WimaaJa,  H h  pw^Hai  Ifcat 


ivoBx.  n^ 


ke«  »alkorizH  the  j»It!V  «f  lib*  dcfit  «r  CiMly 

vkere  hifl  k  prapAsTj  to  W  tokca  f«r  f«Uli  «m.  to  i 

to  tinr  tb«  grovad.  4«lcnMac  tW  mtetmiij 

,dxmmt:99  ibMTte:  tat  tb*  Act  did  Ml  la 

m^  jary  tboald  W  twan  htbtn  ntctiag  afvi  iMr  dalka.  «r  finiii  umf 

f    nod*  for  •«««»■(  tli^a;  XTr'^  tb«t  fta  act  w«*  — e—titij  i—l,  mvI  Ita 

proeee&gs  tbnraadrr,  voM,  tta«rh  Ita  joiy  ■qr  tav*  tan*  la  fcaip 

«    avor*.     L«fm4«^  r«.  Th*  Citj  af  Milvaakaa,        -  •  •  •IK 

2.  Tba  l«<n«lalarc  la  1831,  «taftff«d  tto  Oraad  Oatf  Ballfoiad  aad 

Baakia;  Craip«aj,  vitt  ]H»wtr  *■  to  ^vfataM  aad  fmtm  piwal  asiato 

aT  an  J  klod  vbaltrtr.**  aad  ••  to  wn  aad  iiipiwi  af  tW  ataM  al  plaa«ara  :* 

ia  INO,  tka  Icfislalara  caaetrd  tkal,  k  akaaU  aal  ka  lavftil  fcr  aqr  kask 

lath*  8Uto  to  traaffrr  ky  tadorwat.  aaj  aatoi,  Ae,  aad  la  aa  actiim  «« 

aack  aofc,  ^  r«ct  af  tnatftr  Mifkl  kt  plaaded  la  akatosaali     UtU, 

Ikat  tka  aet  af  1810  w«9  coa«titalioaa1,  aad  a]>fN«d  to  tfw  Otaad  Oatf 

Daakiag  Caapaaj,  laaimaek  aa  tka  pawcr  af  tii 

pf«s*lj  fraacad  aar  reqaiiad  kgr  iaytttallak.    MiM 

coauTiTUTios  Of  luuoia. 

8c«  Slavery. 
OKCSTftUCTirE  DEUTBIIT. 

8«a  Stoppafi  l«  Traajlla. 

<S03I8TRUCTION. 

Wkca  tka  t«glslaU«c  vill  eaa  ka  aaearfalaed  tt«m  dlfwal 
tk«7  sbaald  kt  m  ooaftraad  as  to  ai»k«  tkat  will  effecHva.  akkaagk  aa 
aipresa  lav^aact  !■  Wtod  vkick  dralartt  tack  k;(bUlHa  «UL  Waad  wa, 
BUnckard,  ..« |8d 

CQBTEMPT.     • 

1.  A  a— tfpl  af  aaarc  ia  Ika  VaHfd  ftalaa  aaatto  arait  arba  Aaa  4Sm* 
abcdUaca  af  ar  r^si^laaca  ta  voaw  d«erfa  ar  ardar  ki  aaiatoaaa,  kaa«a 
vkera  A«  aa  tka  17lk  day  •t  Septrabcr,  18«2,  aold  a  ccrtala  paieat  «ki1* 
a  auit  WAS  paadiag  ia  rclalMa  to  h,  aad  im  Ika  SMk  af  8cpl«Mbcr,  IftTtJ, 
aa  iigaDctioa  waa  ipraed  :  /Tr/*/,  ikat  Ika  aala  vaa  »a  ca«l«topl.  Par 
Ostct.  Maattr.    Oood/aar  r«.  Daj,  •  .  •  •  •  8|S 

2.  Tka  kiatoay  af  iha  law  af  aeataaapl  la  Ika  Uaitod  Statoataaftolraaid 
aad  diiaaawdi    Fw  Omaaa,  Maator.    lUd, 

CWTRACT. 

8«a  Acllaa,  Baad,  Briditaa,  Caaraifia  Cantor  af  Paaaimwa,  laaaraoea, 
JariadieliaiK  Navigable  Rivar,  lUilraad. 

1.  Wkara  aabacriptinn^  ta  ataek  aro  mada^to  ba  paM  la  Iaata1ai«ii««,  and 
ctftliealaB  af  atnek  are  Ia  ba  laaa«d  far  tba  aaTtrai  InrfalaMata,  a  rradi- 
B«aa  and  wilttagnrM  l«  iaiiaa  tba  arrtiCcaIra  at  Ika  lima  pajrMpat  ia  la 
ka  aada.  !a  all  fkat  eaa  ka  rt<|airad.  JaaMa  m,  Claalnaati,  -llatotltott 
•ad  Dajtaa  Rallraad  Caapaajr  at  al,  •  •  •  •  •  tW 

i.  la  aa  aatlaa  la  rcaavar  aiaa^  agreed  ta  ka  paid  far  tka  alack,  aa 
awraaeat  af  a  rcadlaana  aad  wlltiafniraa  (a  iaaaa  aad  dclivar  tba  cartlt- 
aatca  af  alaek  ia  aaeeaMr/.  Tha  rigbt  ta  aafaraa  pnjnMat  la  aal  dia- 
tiaet  aad  iadepaadcat  fVoa  tka  ablUij  to  lasoa  aad  dcllvar  Ika  atark.  If 
tka  aakaerikar  eaaaat  gat  tba  alack,  tba  pajmeat  af  moarj  aaaaat  ka  aa* 
faff  aad.    Tka  aeu  to  ka  draa  aiaat  ka  regardad  aaaaatompacaaaaaa.  Atf. 

8.  Wkaa  a  partj,  kaving  Ika  aMliij  ta  perform  aa  caaealary  aan tract, 
aa  kla  iiait,  aatdgaa  kla  inleraat  ia  aack  coatraat,  ka  toaat  ka  aaaaidarad 
aa-a<|aUakl7  kawl  to  pcrlkrm  II.  aa  %a  ta  glva  tka  kaaail  «f  It  to  tta  ai* 
•iffaaa.  Ila  aaaaal  ka  paraillMii  to  aaj  ka  to  not  raadj,  IC  «•  tka  di^ 
Haed  fkr  pcrfonaaaaa,  ka  kad  Ika  akilitj,  ka  aaat  kaaaaaldara<  aa  ikr  aa 
to  iiBiifaii,  aa karfag  tka  wlllkifaaat.    /M£. 


> 


f74  XKDrT, 

il  *  OMitnal,  Mi  MiSet  vT 


M  MMlli«i^Vv«M,Mr4MsUte|MM«^7aMltlMMl*Hr«rMiiT«dII|. 

«lthi«  lb«  p««tr  sai  vadv  tk«  OMitrol  •/  th«  •tiicMr.^tU^rWc  «C  ita 
Wbc  ImpsM  tr  dwtmtd,  m  m  to  dcfcfti  the  perfOTi&Anrff,  irn**«nH 
kjiS*  ftMigMS.    Tk«i«li  M|flMiptob/  vUok  it  wooU  b«  Uirw^:.  «« 


4h«  •ibtr  pw^.    JML 
i.  If  lk«MtiflUvU«kftp«rt7«freMtoKppl7kM*«trtelBsadkDt>« 

diMMtw,  thai  pu^  lUM  ••  He bt  w  •kaag* or  sltor  III  •luii«el«r,  uoA  «i.; 
nedvwl  ia  Miliawt  of  Ika  ooalraoC,  aAkn  Um  ak 


•tpMl  it  ta  ba  taealvad  ia  MtliMat  af  Ika  aealraoC,  sAlan  Um  akaafa  ba 
vitWa  Ika  eta tiMltUoa  af  Ika  partfM.  IT  tba  aeU  af  aaa  af  tha  pu>- 
tiM,  aftar  Ika  MaUaf  af  a  aaaiiael,  hava  aa  i^jariaatlj  affaelai  Ua  tab- 
laot  Matlar  af  Ika  atairaat,  aa  to  dastr^  tha  beatftu  aspcctod  fimi  il  ^ 
tbaalkarpai^.thtova«Mbaa4araaM.    /Mtf, 

t.  Tba  vara  ailabliikaMat  af  a  paniealar  llaa  af  taad,  and  ataalSaaaf 
»  brMga  tai  a  aartlaalaff  laealian  la  a  tova,  b/  a  niliaail  aMi]wi^,  altor  a 
aMCr««arqriHlktbalababilaalawiUinfpa0ltbrfata|dacaMia»aaat  to 
a  aaatrad  aa  at  to  praelada  tba  aoaipaay.  aftar  a  lapM  af  liia^  frMB 
«baagiacika«rMtlMaltbairllMaa4lbay«itlwaClhabfl4fa.  Nil- 
Mr  ML  i^w  Janqr  B.  B.  Oa.t       •••••- 

OOVTIYAIICI. 


COBTOEATIOir. 

•aaSMd.    OeMlltattanil  law.    V^anlMaffy  Katai^    Bailfaad. 
I.  ItbaabamaldlbattbapavaraafaaarparatlMiaraaaljmcbaalba 
U«  af  Ito  araaltoa  gitw :  but  lUa  Itada  to  aaotbar  qaaaliaa  i  vbat  iiavata 
daaa  Ito  abaitor.  ar  aal  al  araatlaa,  lbir|/  aad  fnpvij  aaMlraad,  gi^t 
Itla,la  aaah  aaa«»  aqaaatkanaToaaalvaaciaK.    Jaav  ai 


B.Oa., 
S.  rawara  aaalbrrad  apaa  aarpaiatfaaa  araaf  hra  daacrfptiaBat  aaaa 

~  aad  Uattad.    flaato  ba?a  itlbraaca  to  tba 


nt 


Im  vblab  aato  ava  to  ba  doaai  aad  ata  toaral^  dtraataty  .aibata  ara 

ia  tba  aaiara  af  a  ttaltailaa  af  pawar  w  a  aaadWaa  pratodcat.  Xlif4 
aaraaaa,  aatlaa  la  f aad  fbltb,  ara  aat'aMaai/  to  ba  affitotad  br  aa  asctaa 
ar  fialatiaa  af  tba  fcnMr,  aa  tba  part  af  tba  aaaipaay;  bat  af  iba  bitcr, 
tbfjafftitba  aal  liaalf  toaalbaiaiardadatOktPkl,  aadkaavlalgalapra- 


tbfj 

aaiaad.    ikU. 


C0UF0K8. 


CBUIllf  AL  LAV. 

8aa  laaaaity. 
CBiniL  TnBATMBRt. 

Baa  tttaava. 

CVSTOU. 

Baa  am  if  Ladto^ 

PAUAdES. 

Baa  GattK  PMlb  by  Ylalaaaa»  BaDraad. 

BATB. 

S—  Varifaga. 
BBATH  BT  TIOLBKCB.     * 

1.  Aa  aalioa  aadar Pcaa.  aalaf  IBfiA.  (Brigblly't  IKgaal.  p.  11S8,)  praWd. 
lag  a  raoiad/  la  aaaa  af  daalb  bj  vMraaa.  ar  aagligraaa^  aaa  aa|7  ba  laata* 
tolaad  br  tba  paraoas  aaaaaratad  la  tba  aal  kaelf,  via  i  tba  baabaad, 
tWvUi^.tbapaNatibtbaihiMria    CmU^  »•  Tba  Bartli  fM.  BaB- 


nrDBx.  XT! 

X.  U  MtlMtlait  lb«  duMftt.  tk«  i^Jwy  doM  to  lb«  ptily  ttviaf, 
M««d  hy  Us  death.  I«  tb«  bcmwb  ;  MdM  oi>«ptMHh«  w  ^  ctotatd 
Ibr  th«  Mffcrittf  of  tht  dec«dML    /ML 

I.  5o  eoflipcBMtiea  tea  b«  ftlUwcd  f^f  lk«  dlttrtM  Md  aiigvlsk  vMek 
iIm  pUIntlff  naj  b«  MppoMd  to  h«v«  Mfcred ;  taf  M7  MptoMt  to  wklek 
1 1.0  pUialiff  ■«/  kavt  b«n  Ml^Mtod,  thmld  b«  totl«d«d  to  9h%  vvidlct. 

4.  Sofgnf loot  M  (•  tU  pMBslafT  tsIm  if  Uto  t  toUafcbto  v«hM  •flUk^  - 
»iul  b«  dttor»to«d  bj  (bo  torr.    /ML 

6.  Cxtaptoty  d«a«fM  tliovld  Mt  b«  gtreB,  micw  lh«  df IbadMt  baa 
btca  fvU^  af  fra«d,  •pprtatoa,  (NM  MgUftMi^  Mallo*,  *«.    /Md 


ASLITBBT. 

B— BfflafUdbti 
PBLUSIOK. 

BmIsmbI^. 

liBroeiT. 

Boa  Basda 
PEVI8B. 

Baa  Win. 
INUQEKCE. 

B—  Bailraad. 
PIBTEIDCTIOSI  Of  rUBOi. 

B^  Mortfaga. 
MBTBIBUTIOM. 

Baa  Adalralty. 
MTOBCB. 

1.  Mataal  toralts  aad  aatngas,  tba  fratt  of  notoal  pravacatioao,  «ola« 
Ibcra  ba  a  palpabla  diipraportion  of  goUt  as  batvooa  tba  partico,  faraUb  sa 
aalBaioat  groaad  for  divoreo.  Trowbridgo  oo.  Carlto,  bar  bvsbaod }  Car- 
Uar«.  HeariotUTrowbridsa,  blovtfo,        .  .  •  •  •  TIB 

X  DiMppoiBtoMBl  to  tba  aarrtogo  rrlatioa,  aad  laeompaltbim  j  of  te»- 
pcr,  aro  aaC  oaaioa  for  doertoing  a  jodieial  loparatloa  bclweea  bufbaad 
and  wifa ;  bal  aalrageo  aad  craol  tretlmeni  af  a  aatara  to  raadcr  eot^agal 
Ufa  totolarabla,  proTided  Ibo  oomplatoing  par^  to  eaBparatiTaljr  toaa- 
aaal,  ara  aaflctoal  to  obtoto  a  dooroo.     Ibid. 

S.  Tba  tosto  af  tba  alvU  tow  aa  tbto  aalyaai  aitod,  aad  aaoNMBtod  M. 


4.  Tba  diitrtoa  af  tba  Caioa  Uw  adoptod  to  Laatoto— . 

MMICILB. 

1.  Allboagb  aa  aetaal  obaaga  of  i0mkile,  bj  aoataat  9i  Iba  toasfa^, 
firom  a  alato  to  a  tn»  Btato,  baa  Ibo  oBeoi  to  aaaanlt  a  dava,  jat  a  wterd 
oo/rara  to  Oblo,  or  tnnait  tbroogb  f  ba  Btate,  bj  a  ilavo  domtoitod  to  Kaa* 
tarkjt  dooa  aot  bavo  toob  oSoot.    Potodostor  «t.  Aadoraoa,  •    78 

5.  Altboagb  imrolmmlmiy  MrTUodo  oaa  aot  bo  reqoircd,  to  Oblo,  of  a 
aegra  oUto  froa  Keataokj  Myouratog  to  tbto  Btate,  toI  irbora  a  aogra 
■tova  daaiieUod  to  Kaataekj,  aftor  baviog  booa  to  Oblo  oa  aa  crraad,  or 
ja  trM«r«,  baa  oo/«nl«rt/p  rotaraod  to  bto  tlato  of  Mnrttada  to  Koatuck/, 
bto  oTolM  aa  a  ttova  aaatlaaoi  bj  tba  towt  af  tbat  Btola,  aad  aaot  ba 

»galtad  bj  tba  aoarta  of  OUo,  vbca  brongbt  aadar  aoaaldaratioa  In 
irilbaaaatraetandatoKaalaekjr.    Ati, 


mrbOTBB. 


tnNMiBniErr. 


nmTABLS  TBAXarEB. 

EQVirr. 

KXICCT102I. 

B—  raitetriMpb 
SXSMPLART  OASffAOBB. 

BMpMlkkif 
FAULT. 


nXCBLAW 
riBSI  HEBTB. 
HBB. 

BMDin  ii 

rOBBCUieUBB. 

rOBEIQ9  LAW. 

■Mtiar  vf  fMt  r«r  ftvtnM^  ftad  |mt    WIm  H  if  ■b««a  la  ciMcmm.  Ili 

nA]K;uiBB. 


1.  If  Mit  m4 •srtMMttto  gin  to  »«ifpOTillM  * i 
■i««|iriHl«(t  •rukl^  toll,  mi4 •rrtOng ft brUgt,  iUIIKmUm cr  piM- 
Wft  ■«/  Im  tokt*  kf  U«  l«fUal«n  af  Um  Buto,  Mid«  Ito  riskl  vT 
•QiiMst  do««to,  «•  ftvvMtog  owpMniita.  IIUmt  m,  Itov  JUtoy 
EatirnAil  CoMpaa^,  •  -  •     '     •  •  •     i 

S.  S«MhfrMelilM«r«BclMlftprivll^t,lflt«iiil^liVMtoatolht6»- 
p«r»UM  ai  iMf*  Md  Mt  IB  Iha  MIvMmI  ■•■^■w^  mA  tmf  bt  witotl 
«rr«liiMMilak»lbjlk«MllM«raauOtrkj«ri]MMrpfr)itam    JIM. 

t.  It  to Mtitod  1  mmm^m  Uiw,ika  %  tnmMu  to  Ml  mkiimn  to to^ 
f  ♦KwU—  t  U f  — ;/  ht  wiifct* to OfcMur/*    LadtovmHaii^      M 

FBEB  PABBBXOBB. 

Bm  llfBUftMib 

rcBo. 

Bm  A4alnll J  Um. 
0LA5PBB8. 

HALLUCIIfATroy. 

B«t  iMMilf  • 

ntonwAr. 

B« 
IIOBBB. 


iy]>Bx.  rn 


1.  AamiUlwyhtftwaKOy  .     . 

m  »•«««■•  !•  •Htraia  piutiiitog*  of  •■  •^•ii«kl«  aalvfv  is 

of  co-OTilauM  JvrMiclioa  Mti  riailw  po«fn»  la  •  HHyMiM  t^b- 
ffiAtially  Ant  «o«BMetd  m4  stUl  pcmltaic  i*  «b«  fcnMr :  vti  thUikomwk 
y\\%  plMdinfst  \m  tk«  tnC  rait  vert  Ml  •!  tb«  l!a«  of  lk«  laatttatUa  of  U« 
r  moomI.  Mffdwtl/  eoBpr«l>«»nv«t«  ««l>rM«  tli«  ff«H«r  tk«>cla  Moffbt,  if 
^  Mek  relief  eo«M  bj  appropriate  proeeediDg*  be  •de^eatel j  eMeiae^  ta  iW 
^  •eerl  firet  ebl«iBi«c  po^wwioa  ef  Ibe  Mtigatioa.  OeaeTtr  fe.  Tbt  Mejrer,  IH 
J  %.  k  coOTt  ef  eavit J  will  ael  istcrfcfe  le  reelrela  lejpil  pr>eee<l»|8e,  vben 
tbe  e—phiae1  bm  •■  ainMH  rwMy  t  tow.   Me  OmmU  Oeii|iey  le. 

t.  'a,  aa  actor,  ■oamiHeJwitb  W.,  tbeaw—feref  albeatre,  to  alur  ai 
W.'t  tbeatot  fee  twelTe  aMMeeatlee  algbu,  M^wiaring  ea  a  awtoia  <k9r, 
acipatoliacibatbeebeaU  be  at  Hber^j^Atof  Ibeee  alchto  to  perfeni 
{mmm%  atber  cbaractcft)  tbm  wbieb  wetw  aeaieJ;  bat  tbera  was  ae  aa» 
|ii(tee  c«a«iiiiea  tbM  D.  iImmiM  aet  act  eleewbere  iariag  tbe  iwelve  aigbla. 
Oa  tbeappreecb  ef  Ibe  daj  appelated  faraeaMPcaeiaf  tba  eagafvaMM,  Ik 
deetofed  <bat  be  weaMealj  aet  la  apiece  wbieb  eeaM  aet  be  preJaeeJ  at 
W.*e  tbeatra;  aad  wbea  teU  tbat  wae  ivpeeelble,  dcatofed  ibat  ba  weaU 
Mt  act  at  all  for  W.,  aa4  adfiHieeJ  biaMelf  to  aet  at  aaotber  tbealva  M 
-   the  alitbt  appetotod  fcr  tbe  iiMiaBiiat  af  bli  eagegeaml. 

4.  1M<  tbataa  maaeUea  toigbt  be  created  to  pvtvcat  t>.  aclla|  d«r> 
lair  tba  twelve  aigbto  at  a^  atber  tbeatia  datiag  tbe  erilaaij  beare  at 
wbieb  W.*li  tbeaue  wea  efew  ler  pabfc  periWaMiaea.    Wcbel«  tei  MUea,  tT« 

tJOTEr. 

Bee  Haiwea^B 

mtANITT. 

I*  Tbe  feel,  la  laeaally,  ie  ibe  pewcrer  aepaei^  ef  a  priMaer  to  diula* 
t '  Saiab  beiwcca  right  aad  wroag  la  fiftieati  to  tbe  pafticalar  act  la  \mi^ 

/  Itoa.    CeaMaeawcahb  ei.  Prectb,  ••••••  4ii 

M  S.  If  tbe  prieeaerlabenaader  partial  fa«aalty,bel1aeiaatle«er<Maeiea, 

bat  aetertbeleee  did  aaderetand  tbe  aalare  ef  bit  act,  aad  baav  tbat  M 

Wae  crlvlaal,  aad  bad  ftuflideat  awatol  power  t«  epptj  tbal  haewMga  to 

bit  ewa  eaee,  aad  if  be  bad  ralBdrat  aieoiorj  te  reeelleet  Ue  Ptlaiioaii  t« 

^  aad  wtab  ctbcre,  aad  that  (be  act  eoamllled  was  afeia«t  jaetlee  aad  riisbt, 

Zt  aadaTieUtfeaeT  tba  dictatetefdabr,  bale  leneaelUa.    V^  Lv 

y  ntncnoM  4>p  GJUI& 

SeeBailflead. 
iP  nSVEAKCB. 


^>  0ecAbaBdeaaMaCef  T^jrage^ 

^  1.  WlMTt  aa  iaearaaae  eompa*x  lacerMralad  bj  lb«  8tota  ef  Hcv 

p^  Terk,  ba«1ag  tbeir  priaeipal  office  ia  Xew  York,  aad  there  eaceallag  peU- 

dee  ef  laeuraaee  which  were  traaaMitted  to  ageata  ia  Daliiaere  who  bad 
aaiherii/  to  rtoclTo  appUeatieaa  for  pelidea  aad  to  receive  aad  traaealt 
Mtee  for  tbe  preadamt,  aad  throagb  wboei  tba  aeaipaaj  paid  liieii  to 
aartke  la  BaltiMorc,  It  wae  beld  ibat  tbe  eoatmet  ef  iaearaaee  wae  a  Xev 
Verb  aad  act  a  MaryUad  eeatraet.    Wright  at.  tbe  8aa  Mwtaal  lacaraaea 
Geaipaav  ef  Xew  Terfci  Saaw  afc  tbe  Orieat  Uataal  laMrtMC  Ceipaay 
eC  Sew  1  erib         •••••••• 

X  Wheta  the  pdicjr eeatotoe^  tbto  elaaN,  ••to  %dd  aa  addltleaal  pta* 
tolaai  if  b/  eeceele  rating  lower  tbaa  A2,**  aad  tbe  cargo  waaoblpped  la* 
eeheoacr  rating  lower  tbaa  K%  aad  aa  tied  taai  ae  edditieaal  preadaai 
agreed  apoa.  held  that  tbe  atiared,  la  ease  ef  loee,  eeald  reeeier  the  talaa 
agreed  la  tbe  policy,  1«m  each  addltleaal  preaiia«  beyoad  tbe  agreed  per 
ceat.  ae  la  the  opiaiea  of  the  aaderwritere  ailght  be  deawed  adoqaata  %^ 
'  riek  aCa  cargo  abippad  la  a  TCMcl  lail^  belaw  A2.-«-iMif 


780  IVDBS. 

JUMCULBAIX 


f 


JOiutDicnoii. 

A  M«rt«f  IW  Usiicd  flteltt  kM  so  j«rWlcli«i  to  mtraia  %,y  idjubc* 
tf««  Ibt  trtrti»a  sf  a  Widft  twr  ft  KATigable  river  ^isf  vbotlj  vitbin  ib« 
ll«ltf  ftf  »  pMtiovUr  filato,  wImt*  sack  trfctMa  U  MitkoriMd  b/  tk«  Irgb- 
felar*  oCtb«  S(«l«,  th««cb  a  fwi  of  fMtj  kM  bc«a  crtMed  bjr  OMjcrtat 
ftWT«  tiM  WMgt.  Mitevr  •■.  iIm  N«w  Jcrwj  RallrMd  GoiB|Miijr ;  SlHnl- 
fev  rt.  lk«  8ft«« {  BiftWw  •■.  ibt  S«me:  MUmt  m;  li«v»rk  riuk 

UQBLATUftB. 
UZLOCL 


I.  A«aI««rb«c«wvuMa4«lalh«8ta(o«rTlrgfaiia,vilUBlb«>«Mto> 
tfM  cT  vhSeb  bath  iIm  partkt  aad  lb*  prvpwtj  ««f«  at  tba  tiaa.  bat  pea* 
■iwiia  «••  rtlalaad  b/  tba  Tndofv  Tba  bama  ««ca  MbMqacmilj  arat 
iaf •  tba  Stale  af  rtma/lTaala  to  ba  paatared,  aad  tbcre  »ada  Iba  aalgeel 
araaatlaebBeatb«araiUtof«aflbave»dbr.  U  «aa  Mtfibat  tka  valMiij 
af  tba  aala.  aad  af  tba  Utla  af  tba  vaadea,  wae  to  ba  deteraiaad  \g  tba 
U«  af  Virgiaia,  aa  Ikr  aa  it  diffeia  Ana  tbal  af  PaaaqrlvMia  a«  tba  aab- 
jeat  af  fraad  to  tba  aato  af  cbatlala.    Bars  ••  flbaw, 

t.  Tlia  In  hti  tmttmim  aaat  gavam  batk  aa  la  lAe  etotoe  af  tba  far* 
Ito^aadtkaaa^laataaltorartbaaaiMnaL    NsiestorM 

110  (IBAL  B8TATS.) 


1.  A  waa  tba  awar  af  tbtaa  peapartla^  BaabandwapacHtaly  296,  gW, 
t99,  a|Kia  vbieb  tbara  vata  ap|Mwtiaacd  Uaaa  to  favor  af  B,  vba  waa  a 
araiUf ar  af  A'a  bj  batof  a  bolder  af  tblHeaa  aotea.  for  «bl^  tba  licaa 
vera  bald  aa  acavrity,  twelve  af  tba  natoa  beiaf  aapald ;'  tbara  waa  a  aba- 
rif'*fe  aala  af  Na.  S90,  tba  procaeda  af  wbleb  were  paid  tzelaaivelj  to  cra- 
ditova  atber  tbaa  B;  Nea.  296^  297,  wera  tbca  aold  at  akariff'a  aala:  Mi, 
tbat  B  aigbt  elaim  bia  wbala  debt  ftraa  tba  foad  aridsf  ftaa  the  aala  af 
tba  latter,  iba  aacarilj  aad  aoi  tba  debt  bctog  apportioacd.  Appeal  hf 
tba  Baak  af  Plttabats  to  tba  Matter  af  Ike  diatribiitto«  af  tba  Pa»d  aririi« 
fraatbeSalaafSleraaadLoiafBabertDavte,     •  -lit 

1.  A  aartgaga  givaa  a«  tba  aatira  prapertj  af  a  vallraad,  to'todiBg 
fbtara  raeaipta  for  traaapavtatlaa,  willi  an  agraaaMat  tbat  praparij  aa  tba 
taad  aabaaqaaatly  aeqaired,  aball  be  boaod,  aad  a  eewvajriBC*  af  it  be 
dalj  ataeatad,  givaa  aa  aaaltabla  liaa  ea  preper^  aabae^aeatW  aeqairtd, 

^  boada  aecarad  by  tba  aectnCKi    Uaeu  Trweiee  m. 


to  tlM  beadbaldera  af  boada  aecarad  bf  tba  BMCtgagai 

Naaeek  aad  tba  CWveUad  Eailraad,         •  .  .  .  . 

t.  A  peraaa  wba  oeoatraeto  aara,  ar  alber  rolUag  alack,  tor  a  raihead. 
If  be  dalivir  tba  aloak  to  tka  aeaapaqy,  wilkaat  aay  apecSal  pcaviaiea  to 
raoeiva  ika  p^yaaat,  cam  elaia  aa  lira  m  tke  wark.  lie  Ma/  affect  ikia 
Baa  wUto  tka  wark  ia  la  kia  paaaaaalaa.  Aad  if  be  ebtola  a  JadgaMat 
agalaat  tbe  eaapaa/  for  tke  wark,  aa  eseeatioa  oaaaat  ba  lavM  a«  tka 
lalliag  ateak  ea  wktok  a  ferBMr  liea  esista.    /lid. 

4.  Wkere  tkera  are  Uaaa  ea  tka  praparij  af  a  taOraad  aeaipaay,  tke 
Beaa  aaei  ke  adyaaled  ia  ekaaoetj,  wkcra  eaak  daiaaai  akall  receiva  kia 


piepartlaaate  akaca  ^i  Ika  praaaaJa.  Tke  appaiataeat  ef  a  laaalia  la 
gaaarally  ratoeaa,  aad  a  aaJe  af  aaek  propenj  akaald  aei  ka  aad^  wader 
a  reeeaaakia  praapaet  ef  pagraew^  ly  a  totofcftj  apfUoaltoa  af  Ihapeeili 


IHDEX.  TSl 

UMS  nr  AD3IIRALTT. 

I.  Dj  tk«  iMrilla*  Uw  Iktrt  li  bo  1i*B  f«r  rapplitt  ta  tk«  boat  port 
Tbo  cr^it  io  ooppooed  to  ho  fiTon  to  tbo  owner,  ood  ooi  tko  obip.    Monk 
it  Son  r«.  Tbo  Brig  Mlnalo.    Coouilu  to.  8oaN.    Boo  4  T/loo  o«l  SoaOi 
lljnor  w.  Somo,     ••••••••  W 

'  2.  J.  C.  owned  tbo  brig  M.  ond  told  to  T.,  vbo  oeevrod  tbo  porcbooo 
■loory  bj  o  mortf[«go  dnlj  oxoeoiod  ond  rooordod.  6uboo<|ac«tl/  to  tbo 
••Io  oad  osocotioo  of  ibo  aortga'go,  J.  M.  4  Boo  ropolrod  tbo  brig  aad 
bopi  bor  Im  tfaoir  ewtod/  mtU  tbo  unbol  attocbcd  bor;  B.  4  T.  for- 
Di»bod  tbip  ebandlof7,  b«i  woro  ot  bo  tino  in  pooocssioa ;  H.  6.  did  tbo 
Joioer  work,  but  wm  oI  no  tino  in  pooMwiov  x  J/rW,  tbot  tb«»o  lieno 
■lool  bo  Mnnibolcd,  no  foUowo— Firat,  J,  M.  4  Son,  Ibo  obipwrigbii, 
Biaol  bo  poid,  bcoonao  tbcy  bod  n  otriot  BMrilino  lion,  nad  bnd  potrao 
oioa,  nad  no  not  of  tbo  owaor  eon  dofont  n  lion  whiob  tbo  low  orootco; 
oocoBd,  Ibo  ■ortfogoo,  nad  tbird,  tbo  bnlnaeo  mUnbljr  to  tbo  oCbor  Ubol- 
•ato.    JhH. 

t.  Tbo  nMTtgngo  net  of  IMO  oonoiderod  nad  intorprolod.    HU, 
4.  Wkoro  tbo  vooooi  Io  in  bor  booM  port,  nad  tbo  uloriol  son  nro  nql 
in  poorconoa,  and  no  loonl  Inw  rooogniioo  tboir  clnioM  no  pririiogod,  tbcj 
Binot  bo  poolponod  to  tbo  nortgngo  crodiior  wbo  ban  na  inlorool  in 
rcM.    /ML 

6.  It  ia  ooCl]cd  tbnt  tboro  ona  bo  bo  lioa  Vj'tbo  goaoml  nnritioM  kw  for 
■ntoriolM  or  owpplioo  ftemisbod  a  ibip  h  ibo  boao  port.  Mill  or.  Tbo 
floldoo  13o(o— Jobnoon  r«.  Tbo  AmbooMdor,  «  •  •  • 

C  A  jodielnl  onlo.  In  n  prooooding  m  nm,  wfll  df aoborgo  iMrltlBO  Ikai^ 
Vboibor  g«ncml  or  outalory,  ia  vbntotor  jnriodlotioa  it  moj  bo  do* 
creed.    /6idL 

7.  Tbo  opomUoa  of  tbo  Bool  Aota,  oa  Iko  Woolom  riooro»  onaoldoin^ 
Tbo  enoeo  oitcd  ond  ooBBoatod  oa.    Ikid. 

9.  Tbo  foreign  or  doiacoiio  eborootor  of  aTttool  mm!  ba  dolwlaed  bj 
Ibo  midonco  of  bor  owaoro.    ikid, 

9.  If  a  vooael  io  noTigntod  hj  obnrtoron,  wbo  bnto  osohMlvo  ooalrol  of 
bor.  tboj  ore  to  bo  deeded  tbo  ownoro/»ro  Aoc  «<m>    /ML 

10.  A  gonoml  BMrillaM  Una  ooMot  bo  divootod  by  Iko  Iwiilalwo  of  • 
Bt^o.    iM,  •     .. 

II.  An  ndninlty  onto  nloao  taa  Jadkial^  H«  *  tt^k  to  oi  foiooi«  dl^ 
Ckni-godoTUeM. 


m  PBKDBK& 

Boo  I^naotioa. 

UOCAL  LAW. 

Boo  Itlca. 

'  I.OOXOVT. 

BeoCoUieloa. 

KAcnraiRr,  dbfectb  nr. 

Boo  BaUroad. 
*  MAIIDAMVB. 

f  Bc«  UanMpnl  BabicriptloiL 

f  MARRUOX. 

BooPiyowo. 
MABBBALIBO  FUXM. 

BooUoa. 
MABBBAIi. 

BooAdirfml^, 


k»*> . 


I  *3 


Ib  Ibw  «r  iW  ■■fciiyto  •  «f  »i>  •«*»  W  tk«  cctT.  utai  it  v«i 

iBflj  Mftfc.  m4  IM  CUT  iiriT  iW c^  «f  s««clWMvr  mi  tW *«rl  r««)f««4 

.  W  Wtl  M  Ike  mAtMmI  OtM^M  iiaUMV  k  tlt«^« 

Ob  tW  I7ik  ar  P«W«»rr.  19:11.  iks  lvgM»<««  bm«b4«4  IIi« 

i|MB7't  thuttr,  BtMl  a«lh«nac4*lW  «ittn  aa4  CM«tM«  ttal  ttettM  mW 

Ik*  origiMl  Mt,  to  «MC«IB  kMdi  P«r»^)«   ••   t^   r«T*Mf«% 
Bib  10  teTV  BBA  ••nm  M  MllBt  fai  BIBMy.  «!»<«  llM 


-  K  BA  ^      ^  a  ft  ft»  B A^l._.  ^       ■  ^     >■■■  ^^  ■ 


Bad  eelkciioB.  Tk«  dtj'cMMil"^  M^bvIIVp,  ~«ii4Kr  Ikia  Ba*B<lMt»i, 
•Hmd  (rB«  kBBdr«4  BBd  fOj  kmdt.  IW  $1,000  tBck,  to  U  MMBtfil  kjf 
tbe|rrctld«B(«ftk«cU7CBaBcil,BMltr  lk«  btbI  Bf  \U  «llj,  BWl  vMra 
th«Bi  tB  tkB  TBilraBd  compuBr,  vkB  BCBvptoil  thfto  ta  c«B«hkrBll«ni  (•[ 
tvcBffy  vkBrct  bT  tb«  ea^lUI  •toek  Bf  tliB  coni|iB^7  fbr  ftck  boM.  Tk« 
ylBiBtm  kMBBM,  Ib  mod  fBttk,  kold«n  oftkcM  bond*.  i»d  Ik*  w^m% 
ttpoB  tkcBi  «M  KgBlBTl/  pftid  bbUI  JbI^ ,  nbl  t  AW</,  ikBl  BflwItkMBM- 
Ib^  tk«ff«  BiigkC  kBYB  ktfB  MMBB  ttchalcBl  or  formal  B«B*«B«plUnM  «Mk 
Ike  |»rovi9ioiu  Bf  bcU,  tkcfB  ▼••  b  anhttoBlUI  tftiBplUiiBf,  BBd  IkBl  II  w«i 
lk«  dBfv  Bf  ik«  BBtkBrliiM  of  M'ywIllB  to  Binkc  profWoB  for  Ihf  »'I"»«J 
pajBi««lBflkBfait«mCBBlH«fB  bBBda,  Bad  Ikt  •UlaiBto  fBdfB»|>Ut^  bT 
rrTaelpBt.     Orakam  r«.  TkB  CUj  W  MajTBtttto  ••A  AlaiBMdBr  Ma4- 

S.  TkBlkBto,  ikBt  Ikt  BBl««lMielit  oMda  by  tb«  BdfPtolH  tf  lb*  rw4 

bad  pivftd  dBlBfllTB  aad  *nr>»nBOBa.  Ikal  Ibo  road  aaH  am  ibaB  »•••»••• 
cfpiiH,  aad  bad  failed  bafora  Ita  mmp^wt^im.  Bra  bb  af  lOaMB  af  fra»4, 
■ad  BBBeal  avail  BfcatBirt  aa  laBAerat  bBadboMar  fa»  »»»?••,  '*7'  .  ^_ 
S.  TkB  iraa  latarprBUtiMl  of  iba  cbartar  aadar  wbUb  ^^^^^'J^S^ 
w»  toadB,  la  f bat  Iba  ally  ••••««  tC  Ma/fHIlB  waa  to  airHai  ibj  lUjJ 
•^  SftiUM  Bf  Iba  fBto,  B«l  Mb*  «bt  fiAa««p«l«l  m' »M«  bM  baM 


;j4  iKi..^, 


4«n«.  Th«  4«ty  ti  !&•  Wkjor  v»«  ^  .aUttmlt  Om  poww  il  iIm v«te 
•MtrvIM  bt«,  m4  •!!«  th*  wte,  tbt  nujr*'  ^  <^  m«mD  mmI  Mb- 
MrilM.    /MMl 

4.  Thai  tlie  bwdi  am  Mftdt  p«j»U«  to  Hit  AfeTBTillf  9mA  UaAmgpML 
tAlU««d  lattMd  •fto  lb«  ptmUImiI  Md  «iirMtor»  of  tho  t^d  o;.^..  •'^r.  io 
|i^oa  ofaort  l^rm,  Md  vitfcovl  •abotoaeo.    /Mtf. 
rhcrt  tbt  ooapMy'i  oburtor  proTldod  tbol  Iho  tettrcil  ftbou< 


ua 


d«o  yrftrW,  It  U  BO  tIoIoUob  of  U  UmI  lb«  telorMt  It  Mftdt  ptjoblo 
MWMoUj  Uttoad  Off  uanally.    Ibid. 

«.  BTory  objoetloo  vbieb  woold  bovo  iwUiMd  m  i»J«BOtioa  boforo  Iho 
BOgotlotlott  of  tboio  boadi,  eunol  aTmil,  oAor  tboir  a^goliitioa,  «filBat  • 
boa*  frio  hoMor  or  laooocat  parebooor  for  talao^    Ihii, 

7.  Wbtro  tbo  IrgiaUlaro  nado  It  tbo  datjr  of  Ibo  ol^  ooaaeil  to  Urrj 


and  oeUooi  a  tas  fera  opooiflod  parpooo,  ooob  diroetloa  U  aaadatofy,  vbA 
datj  of  Ibo  <Kir  la  k«7  oatk  lai,  vUak  ia^Mg 


It  beoomcf  Ibo  datj  of  Ibo  o^f  la  li«7  aatk  lai,  vUak  4mtf  mj  ba 

MUTUAL  FAULT. 

800  Conioioa.    H^gUfoatib 

XATIOADLB  RITEB. 

SioBridgib   ffinMblaib  Jailodlatloa. 

KAHOATION. 

BooCoUUa^ 

Tbo  raloo  of  ttaitcalloa  ••  aottlod  la  St  Joba  ai.  Palao,  10  IIow.  Mt; 
Tbo  Ooaoroo  Cbkf,  IJ  How.  461.  aad  Tbo  Ortfoa  at  "  -  -  ^ — ^ 
aad  aoud  apoa.    Haa^  m.  Tba  Loaiiiaaa,     • 


VIOUQBMCB. 

Boa  Bill  of  Ladiog.    CatUa.    Comaiaa  Carrier  of  Paiioagfn. 

1.  If  Ibo  plalaiiff*!  liOarj  >•  attrlbaUblo  la  aaj  dogroo  Io  bia  ova  ao^ 

Cioo,  bo  oaanol  roooror.    O'Brtoa  ••.  Tbo  PbUaOolpbiak  WUaiagloa,  aad 
IdMoro  R.R.Oa. ^BBl 

5.  NefllftnoototbowaaiofiLaioarowblebmoaof  oonaMaitaaoaad 
aommm  pradcaoo  ordiaaitty  osorolao  la  tboIr  oaiplojaioala.    Aid. 

a.  Oao  wbo  la  aboatla  oroio  a  railroad  ai  grado,  oa  wbleb  loooaiolWoa 
vaa*  to  boaad  to  atop  aad  Itotoa,  aad  look  ia  bock  dirootloM^  bofora  ba 
allows  bia  loam  to  aet foot  vllhia  Ibo  taitabaad  aaoalaatoato  doaoSa 
BOgUgonoo  oa  bb  pari    Ihid,  «      .       . 

i.  Wkoro  Ibo  plaiatlff  waa  a  ftao  paaoonger  on  a  railroad  trala,  aador  a 
nodal- ooBtraet  witb  tbo  oanior  tbat  tho  latter  tboald  aoi  bo  UabU  to  aaj 
damagoi  arlalng  from  aifligoiioo,  aad  iraa  ii^arod  bj  a  ooUiaioB,  it  vaa- 
bold,  that  tho  eoatraet  waa  valid,  aad  tbat  tbo  plalaliff  ooald  aot  rooovor 
aalMO  bo  ooald  show  that  tbo  a^llgoaeo  waa  fra«daloat»  aillU  ar  laobloai. 
WolU  ot.  Tbo  Koir  York  Coalral  Bailroad  Compaaj,    •  -  •       Tit 

6.  SIgoiioatloa  of  tbo  irvri  ••  aogllgraoo"  in  tbia  ooatraat    /ML 

0.  Tbougb  tboro  bo  aogUgoaoo  or  fault  oa  tho  part  of  Iko  plalalli; 
roaotel/'coaaootod  with  tbo  ii^mj,  jH  If  tbo  dofoadaalir  liaalt  or  aogH- 
goaoo  waa  tbo  ianodlate  aad  proziiaato  oaaaa  of  tba  i^aiy.  tbo  plaietiff 
mkj  naiataia  bia  aotioa  for  daaagoa.    Ylokaborg  E.  B.  «t.  Pattoa,  dBT 

7.  It  ia  oonpotoat  for  a  plalotiB,  oa  tbo  trial  of  aa  aotioa  agalaat  a  rail- 
foad  oompaaj  for  daiaagaa  doao  by  tkon  to  bia  pfoport^  bj  tbo  aegligoat 
aad  oareloN  raaaiag  or  tkoir  oagiao  pad  oan,  to  iatrodnoo  aridoaoo  la 
abow  Ibat  tbo  goaoral  okaraotor  of  tbo  oagiaoor  la  abargo  of  tba  Iraia 
wboB  the  ii\)ai7  waa  doao^  was  thai  of  a  woklaaa  aad  aalraaftvaitlgr 
agoat    Hid. 


a  Tbo  jaiy  max  allow  aioaiplaiy  damagoa  agalaat  a  raOroad  aaapaay. 
If  it  appoar  tbat  tbo  propor^  waa  doalPijod  or  u^Jarjd  by  Iha  pan  aag^ 
•rwiMaadwaataaaiiobMaflltafBals.  iUi, 


iv»^x.  785 

•.  T«  metlem  far  w^liinf  k  h  IW  4«ty  <f  tfc»iHg«  cWTftf  ikt  Jory 

f ta«  cf  fiM«  t«  tlw  jmy  i«  raj  %Wn  bmI  I*  wba«  Ck«  Mft life«e«  alUclMiL 
Jtce««*  r«.  TV«  Dvbvafii,  LAckAVftMM  ftaJ  WttCvra  RailrM4  ConpAKy,      665 

10.  It  i«ll*  fui«nl  rak  fai  lk«  Avcricaa  CMirti,  that  vhcrt  b»lh  r■^- 
tm^la  faali.  w  icwitj  •#  tW  wrgC^e— ■  whkk  cmhm  «k«  Imi^  VeiilMr 

itotlMr.    JkA 


NSOOTfADIUTT. 

S«t  DHdgc    JwMkliw.    Tfmfwmtf  lltic 
JCEOOTIABLB  TAFEIL 


POTB. 

8MBIltilU4tox.    PiwiiMfyX^Cib 

xoncB. 

8«t  A«tig»»«ii.  U irtpgtb 

orricE. 

8««  CoMtnMtlMk  • 

Tb9  Uw  maklBfc  pnvtr  may  contiDut  9t  «rc«to  as  ofliee,  vUboat  aa 
txpm«  dvcUratioa  that  rack  office  tball  ba  eonlioiMi]  or  cr««tc<l,  if  Iho 
lal«alio«  tn  do  to  in  maniretted  bj  rcquiriof  (iffieUI  aata  lo  bo  prrfunnc<i 
bjr  Macb  offictr,  or  if  pvorUott  if  aado  for  iUmg  Taoaadoa  !■  Moh  oflko. 
Wood  rf.  Blaacbard,     ....^.-Mi 

On»  PtOBAKDL 

BooConmoBCwtlirofPHMBson.  Oidloary  BkUL  KcgligeM*.  Kailroad. 

rABTKERBIllP. 

Aa  cicc«tio«  iifvod  ogaiart  A,  a  member  of  a  Arm,  waa  lerted  apon 
kit  ialvro»t  la  ibo  6na  property:  tkea a  leooad*  lisood agaiait  D,  the  other 

rtner,  «ao  levied  oa  kit  intrroft:  aftertrardi  a  third  aftainol  A  and 
as  parCaen,  was  IcTltd  ea  the  irm  property  i  It  waa  held  that  iha 
Bheriff  ought  to  hare  told  oo  the  ^rit  tgainat  the  6rm  the  latereot  of  oU 
Ihepartaora,  aad  to  hare  paid  the  Arm  dohti  ia  preferoaoe  to  thoee  of  tht 
ladividMlafmUlora.    Boa,  BUvae  aad  Co.  o^  Loimmni  aad  llaehiiiK  7tt 

rATJIBST. 

Boo  rromiiooiy  Nata. 
flCVKIAET.  TALUB  OP  LIPE. 

Beo  Death  bj  rJokaoo. 
rSBBONAL  ESTATE. 

Bee  Mvrdoek  re.  BfowSi       •   >       •  .  .       g|§ 

REBOyALTV. 

Boo  Boal  Eetaltb  , 

riLOTAOE. 

Thoateanahip  Qcerga  Law  eomiag  into  the  purl  of  Kew  Toe^  ww  q^kea 
hj  a  iieoaaed  pilot*  who  offered  hie  aervieeo  aa  aaeh  lofalty  liofwod  fdU, 
vhieh  wore  lofaaod ;  he  thea  demaaded  a  eeHaia  oam,  ThW-g  la  ha  cwit- 
Hed  to  It  aader  the  |»lloiogo  lawe  enacted  by  Btato  otatala.  and 
alrip:  AW<  that  hohadaoliea,aadthatlh«iUfwatMil 
oe.  Tha  Btoamer  Oaorga  Law,   •  •  •  • 

loucr. 


60 


,o6  iHDrt. 

rowEt  or  ATTOBiiir. 


rawER. 

r088E88l09. 

riEMIDM. 

PtUSaPAL  AKD  AOBIIT. 

1.  WWrt  •■  «f{e«l,  vk«  bM  wtolftJ  tartiiuHiM  ffrMi  lit  pttetiyij  !• 

geu  Ik*  H^J  tfactwl  thrMfh  hU  own  Wok«r«  Wt  tktfw*  !•  kin  »!  l^ 
ti««  tiM  iMlrvcUoiM  vUeli  ibt  rrincip»l  bad  gIfM,  tbt  bcvktr  Im*  m  ligM 
t«  rvtaia  ibe  ims^  hm  m»f  nmIt*  onder  Cb«  poltej,  apM  a ItM  inpirim. 
ogniMt  a  debt  dMl«bia  fron  wMb  tblni  pvfMs ;  sad  Msb  mImiIm  btiag 
tbcrtfort  nakvlbl,  «UI  mC  glv«  ib«  prlMl|Ml  mj  rigbt  •£  mUm  agjUwl 
bb  afMt  to  r«o«T«r  lb*  wMt  ■■■■■i  nmIvwI  br  Um  bfvktr  wmim  tb* 

H<«/*    Gfthill  M.  DawMi. \n 

t.  Qumrt,  nhmhw  %m  agmf  ivplMtd  bj  bif  fntedptl  I*  iflbal  •  ydktf 
•r  iMiMMt  la  1UU«  fw  a  taTMob  of  bU  d«v  M  ailMt  if  b«  aapUy  I 
p«raoa  to  f«i  lb«  palkiy  dibtltd  bj  a  poH^  bf«k«rt 


a.  It  b  a  altar  aad  ^mmnX  arladpla  ibaA  tba  priadpal  b  BaMa  r«r  tba 
fteg ligf  act  af  bta  agtat  OtMUof  at.  Tba  Kartb  Pwa^vaaU  Bsllrnd 
CuMiwajfy         •••••••• 

nuoRirr. 

EtaMartgigtb 
raOM1880ET  MOTE. 

1.  Whtra  aegatlablf  p«p«r  bia  baaa  pal  bi  alraalatlMi  \f  firaad,  ^tmd 
af  tka  airanaitUaMa  may  ba  f ivaa  i  wbca  it  b  hiaaaib«at  aa  tba  b«hbr  la 
ahoa  ibat  be  U  a  houm  )UI»  babbr  aad  Ht  a  valaaMa  tMiUMailaai 
CaiaMlaKi  vi;  M«ad,    •-••••• 

2.  Ifa  aagotiabb  aoto  b  aaotptad  te  aatltfaetba  tX  a  y  f  if  liM  dabt,  tba 
paraoa  la  rcMtvlBg  it  b  •  baldtr  for  Talaa,  aad  b  yntattad.  Dat  aat  aa 
whea  a  aota  b  baadad  artr  ta  a  tradllor,  vilb  diraotbaa  la  aalbat  H  aad 
to  mala  ibaaarplaa;  aad  afUrwatda  tba  dabt  vaaaaltbd.  IltboaMvaHod 
to  ibo  fonaer  boldor.    thid, 

5.  Ualoto  a  aata  b  lakea  \m  good  lUtb  Uif  ^laabla 
boMor  b  ooaaldorod  aa  bolag  la  prlTllj  witb  tba  tadaraaa.    A 
biiviag  parebaaad  a  Mta  at  am  axiraordiaaqr  rata  of  diaaaaat,  afkar  ba 
laaraod 
voutod 
vioaa  11 

Bvgotbiioa  ara  rrlatrvaa»    Ua  aboaU  bava  la^alrad  lata  Ibt ' 
af  tha  hoidcra.    ibid. 

4.  It  b  no  dofoaoo  to  a  anlt  b/  a  baldar  agalaal  Cba  aaktr  tC  t  |itaaili 
•arjr  aota,  tkat  tka  pUlailff  b  aot  tba  avoar  of  tba  Mia  aad  gava  feo  aataa 
far  It,  aad  ibat  wkea  ba  took  it  ht  kaoir  tkal  It  wat  aa  aoaaaiiaadatlaa 
BOtt,  aa«l  thai  dofaadaat  kad  raealvad  at  valac  fdr  h.    Ilabaaa  n.  Paal, 

6.  Tkara  b  ao  dlffaraatt  baiwtta  baiiaaaa  ptptr  aad  aataaMBodallaa 
papar  BtsoUalod.    lUL 

0,  A  pramiaaoty  aolo  praaartd  byaa  Iwtarpatmtad  etaipaaj  for  lit 
aeanaiaiiHlatba  aador  tba  lorata  tbat  tka  cawpaay  woald  prat  Ma  fcr  Ht 
«aymeat  ai  waiarlij,  aiaj  laafall/  ba  patakaM  ordlaaowilad  kgr  (nm  wbt 
a  a  diratltir  of  tba  tOMpany  aad  a  Mavhor  of  Ita  taaaaa  i  '       ' 

bakaowoftbtaalanaavbaBbtlaaklbaMlth    /MA 


laaraod  that  the  PA/«m*  m  Morabaatai  bad  faibd,  aad  tbat  Iko  aMae/ 

I  to  par  prolorrad  dobta,  la  aot  a  boaa  fldo  b(»ldor  agalaat  Iba  pKf 
vioaa  liea  of  a  JadgoaMai  arodltor    partbalari/  if  tba  partbo  to  Iba 


{ 


«tL  MM*lktos  4  Gib      -• •^ 

11.  ThtiiilwrttCi 


mcoissMonnr. 


BAnaOAO  GiOSMM. 

if  HiiiHiiri 
BMLBOABl 

On  .ftwli— ml     Galllt.    G«ia«iGi«Tlw.    Cttfmt  tf  r»mHW 
pA-A  Ij  Tiihici     ffMcbtot.    liw.    M«nfif».    N«fUce»ct. 

•r  M-kinf«taM«  or  m.  co^ptoj«««,  whm  Ajt  »•«  •^"*VitEL^'^  ^ 

tb«li»t«rihtir««plo7-«».    Bawky  ifc  B«ia«»*  •■a  OWt  Edlr^  ^ 

^TrtU'tdedli  of  tfAMOt  iCo  Mm^j  to  b^d.  *•  ••^cm  Mly 
to  tiM  tsicat  of  ew«  wWck  priidMt  aMB  ordiMnljr  •twlw.    /»•«. 
I.  Wkea  •  coMpfti^  to  n^poMiUt  tor  acgtotl  tr  Mretoiniii  ff  ••• 

'"♦^^ til  llM  •rgftAintkw  ©r  ft  nflrwul  eMKpny  tokft  pUct,  vhkk 
•rnmsaitoM  U  •nallr  tonM4  bjr  «>»•  liiitnMMnUUty  •(  fMi»Ufl<mtrt 
ftMtoita  tor  tkat  parpoM,  lb«  •mboriiy  rf  tk«  ewmlMtoMvt  ecufti  i 
•Steth*  oWeoM  W  My  apMUl  provlakm  to  tbt  contraiy,  aU  l»«trf  m 
to  Mj  fontar  MtoeripltoM  to  lb*  aapliol  ttoek  tmI  to  tk«  •vrpmto  9ofT* 
lit  dmllnff  witk  tk&rl  pcrwa*.  m  to  its  itoek,  miM»t  M«ad  apw  Ika  fMlmf 
«rM«liMVTC«»irMU.    Jami  «t.  CiMisaali  lUllrMd,     •  •  • 

ft.  Tkt  ptolatif  Mtolook  »  dwr  M  •  lailwajr  rtolto*,  •»«.  pw»to| 
IktMgk  H  tottM*  af  feMtbtr.  toll  dmni  a  ttsbt  of  Htp*  jM  wm  hart. 
Th<fa >«■  •  Uf bt  wt  tb«  4a9r  vbtob  ba  totewtod  la  pan  tbiasf b,  aaU  • 
Mtoted  aottoa  •b«iri«g  tbt  parpoM  af  li.  Tbw  wa»  al«a  aa  lawrlpctoa 
UcTSm  atbar.  bat  ao  ligbi.  tU  detoadwl  aajW  i«*  m4.  Tbrrtm 
»•  cfbtoact  ttoit  tba  Mepo  war*  ■•rr  ibaa  •tiltoartty  «Bog*r|Mia.  /f#/«f, 
ttou  Iba  railway  omapMy  wm  a*t  Itobto.  Taaa^  m.  Tba  Uiidoa, 
Brigbtoa  a»l  Soatb  Gaftii  «iillw«y  Goaipaay,       •  • •  •  «• 

•:  At  tba  toier«attoa  af  a  f«l»w»y  mi4  tarsplka^  tba  tratantr  bf  Iba 
bit bw»7  bu  a  rigbt  to  b«  whMn  tb«  nito  bw«  aaMcb  to  afoM  ihtai,  toit 
biTu  bua»l  la  laok  .at  tor  tralM,  aad  aiatt  aM  ratb  baHtowl/  aof  rwMto 
w-rnaHly  a«  •  tp^rt  wbm  tba  k«  altovraaagtoto  to  ba  praptltocL 
M.TbalMawaf«ltottrMd»  •  •  • 
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7.  A  rtilvay  wm^nj,  la  Iht  proMcntion  of  Ito  lawful  WalBcn,  it  call- 
U«4  to  tli«  MMM  prolMtioa,  aad  rabjcot  to  (h%  samt  rMpminbiUt&c*,  M  • 
MtMml  piftf.    Tli«  Bi<ha»«d  aad  Ptunbvu'g  JUilrotd  C—fif  m. 


8w  Tb«  vast  tf  ikni  taA  6Mti«B,  la  tiM  tscniM  of  iu  pri*i.c»^~. .  -  **'9^ 
trst  gramd  vpoa  vbM  to baM  mj  rifbC  to  rooovoriiamacM for  am  iojti*^ 
tfoM  to  aaotbor  bj  a  railwaj  oa«paa/  wbUa  oafafad  ia  Ito  lawfal  boaiaoat. 

9.  Tbo  fact  tbat  eattlt  ara  UNad  bj  aalHiiloB  wicb  a  nJHwmj  Iraia.  at  a 
palat  wban  iha  railaraj  traek  eraaaaa  a  eoaatry  raad,  doca  aot  peadcr  iba 
•ompany  rripoaalbU  la  daauicva,  far  il  baa  a  rigbt  ta  craaa  tba  lMfbva|'» 
vbaarvlttg  proper  eara  aad  oairtiaa  to  afold  accidaat    iM. 

10.  And  tba  awacr  af  tba  eatUa  aaaaat  laoorar  la  aaab  aaaa.  vUbaat 
proving  waat  of  tkill  aad  aaatioa  ao  tba  part  of  tba  eaaipaajr.    Ibid, 

11.  Tba  aaaa  la  maab  loaa  favorablo  to  Iba  owaar.  wbara  aattto  ara 
bUlfd,  alraxlni;  oa  Ibo  traok  of  tbo  oottpaa/,  raaMto  firoai  tbo  poiat  of  ia- 
irraretiikB.    MM, 

13.  Tba  fvaaa  law  af  Vlrglala  daaa  aat  nako  II  lawfbl  far  tlw  oallla  of 
Mraaaa  la  iba  aeigbbarbaod  to  bo  apoa  tba  traak  of  a  railwaj,  aacaeloaad 
hy  a  lawful  faaer,  bai  BMralj  dapriraa  tba  aovpaay  of  aaj  roawdy  ' 
afataat  tba  owaara  of  eaUto  far  aaj  daaafea  wbiob  laair  raaall  to  lb« 
ooapaay  from  tboir  atraylai  oa  aoab  aaaaalawd  tnok.    Md. 

IS.  la  aa  aalioa  agalaat  a  rallwaj  ooaipaay  for  daaaagaa  ftar  kUKag 
plaiatiff  to  pcwfa  aagUfaaaa  aad  alaooadaei  on  tba 


•attla,  tba  aawf  ia  an 

part  of  tba  ooaipany.    /ML 

14.  It  la  aot  anflieiaBt  for  tba  plaiatiff  to  abov  kiniaf  bj  Iho  oaaipa^, 
bttt  II  la  laeaabaat  oa  bin  to  abow  aoaia  aat  af  miaeaadaet  oa  tbo  part  of 
tba  aaaipaaj,  to  naka  oat  afrma/acM  oaaa  af  Injmrj,    Jkid, 

15.  Ia  an  aalioa  agalaat  a  railroad  aoaipaaj,  far  aa  l^ory  eaftoiaad  hf 
a  panon  whila  aatlag  in  tba  oapaaltj  af  aoadaotar  oa  a  iraia  of  aara^  oa 
Ibo  froaad  tbat  tba  injafj  waa  tba  ramll  of  Ibo  laaaflidaae/  of  tbo  cara^ 
or  dcfaata  la  tba  ataabiaafy  of  tbo  trala,  tbo  oompaaj  ia  aot  to  ba  iraated 
ar  a  gmmrauht  •f  tk»  tmgkimcy  aad  t^fHif  of  tbo  oara  aad  auMblaaty  of  iba 
train ;  bat  aa  raopoaoiblo aaiy  wbara  tba  Injary  k  wliboal  fanlt  oa  tba  pari 
of  tba  eoadactor,  and  iha  raiult  of  CAa  nrgletl  tf  ardiaafy  mtd  nrntrnw^h 
Mft  99*1  dUiymn  ia  furalablag  auffidaal  and  aafa  cara  aad  anobiaary  §ar 
Iba  iraia.  Tba  Mad  Bifor  aad  Lako  Krio  Railroad  Goapai^  aa;  Aaoam  G. 
Darbar, 114 

10.  Tha  eoadootor  of  a  train  of  railway  ear*,  allbaogh  ha  aadartaha  Ua 
engafeateat  ta  view  of  tba  aatora,  baiarda  aad  reapeaaibilillca  of  bia  taa- 
ployatcnt,  baa  reaaoa  to  azpeot,  aad  a  rigbt  to  ozaot,  tbat  rtmtvmMt  oaro 
mmd  ditiytmet  oa  Iba  part  of  bia  anployar,  la  famiablag  bim  with  aafa  aad 
anficicat  eara  and  naebinary  for  tbo  Iraia,  wbiob  la  moat  aaai»ua  aa4 
aaaal  ia  (ba  baalaaaa  af  railroad  ooaipaalaa;  aad  bolag  praaaMod  to  oaa* 
Imat  la  e<mlaniptoUaa  of  tM»,  bo  aaa  rcqalra  aa  mora.    Jkid, 

17.  Tba  eondaetor  af  a  Iraia  af  railway  aara,  baiag  tbo  rapraaaalallTa 
of  tbo  railroad  aoaipany  ia  Ibo  oonoMad  aad  maaagepaal  af  tba 
train,  aad  bh  being  nndar  Iba  imwudtatt  aaatral  aad  diradlaa  of  a  aaaa* 
rior  or  aaporrlaory  ageat,  ia  bald  to  ordjaafy  oa^  riaoaaaMi  catv  aad  mtt* 
ff»€t,  aot  oaly  ia  tba  BBaaaganoni  of  tbo  trala,  bat  alaa  ia  Ibo  daa 
iaapaetloa  of  tbo  eara,  naebinary  aad  apparataa  af  tba  Iraia,  aa  lo  tboir 
aafieioney  and  lafaiy ;  aad  if  bo  raadro  aa  iti^'trf  wbila  aa^aotlag  tba4 
cara  aad  diifgaaea  raqairad  af  biai  la  Iba  aMaagaaMat  af  bia  iraia,  ar  bj 
■aaaa  of  any  defect  or  iaaaffialwey  la  tbo  eara,  maddaary  or  apparalaab 
witb  a  kaowledga  af  wbtob  ba  waa  raaaiag  ibe  imla,  ar  wbleb  ooaM  bava 
booa  kaowa  to  biai,  by  Ibo  oxareiae  af  Ibal  eara  aad  dillgaaee  reqalrod  of 
bin  ia  Ibo  perfonaaaaa  9X  bia  dn^,  ar  la  albar  wards  If  bia  aaglaal  Sa 


aiibar  af  tbafa  partiaalara  aaatrlbiitad  aa  a  /rariaaii  «bw  if  tba  fauar 
be  aaa  bare  ao  rlgbl  of  aeUoaagaiaai  tba  iitofaw  Ibr  datoafta.    ML* 


18.  A  nllroAd  compAoj  U  not  lUbto  to  an  Mtioa  for  dftmasti  for  •« 
%^\mrr  fceclvcd  by  »  condaclor  of  one  of  its  irtioi,  m  «oon<]«e«€e  of  tho 
laUflieioMj  of  tbo  can,  or  defeelt  la  tho  nschmery  or  •pp»«l««  of  tbt 
train  an'Ior  Us  chargo  and  control,  wbcro  such  iBfuiBaen^  or  dol^U 
v«««  unknown  to  both  parties  and  nellhcr  porty  wm  •*>•/<.    IM. 

19.  In  sneb  oellon.  Ibo  plolnlif,  in  order  lo  Uy  a  ■ufflcwnt  fonndMion 
for  n  fwsoToiy  and  jndgoieBt,  for  an  Injnry  rtoolTed  by  bim  while  aotlng  ti 
Sib  J^notir.  mL  Stor.  or  show  Id  his  polition.  in  ^IJItion  to  tho  jlla- 
ntion  that  ho  hod  not  a  hnowlodgo  of  tho  lni««ei«n«y  or  defccto  which 
were  the  oUcged  eoneo  of  the  iiO«fyi  that  be  b^d  escrciscd  dne  care  ond 
diIix«neo  In  the  nM  and  eznmlnotion  or  inspection  of  Ibo  core,  Maebincry, 
etc*  belongiag  to  tho  Inin,  whUe  the  sam*  were  in  hb  charge,  and  ander 

his  direcilun.    Ibid.  .    #      .  t.  .t  ji 

20.  It  is  the  dniy  of  a  railway  company  lo  fnmiftb  tha  noeetrar7«na 
•roper  nnnber  of  bands  for  the  SAfe  nansgoment  of  iU  trains,  arid  also  to 
•scrciie  due  care  and  diligence  In  farnishing  suOieicnt  nnd  safe  maeblnrry ; 
Md  for  a  delinqncney  in  eilher  pnrtlealar,  the  coadnclor  of  a  train  has  a 
risbt  to  decllno  his  ebargo,  or  refnso  to  run  ihe  train.  Bnt  whera  bo 
Ukeo  the  charge,  and  rnns  his  train  for  a  length  of  Ume,  witbont  a  suffl- 
dent  nninber  of  hands,  ha  tolnnlarily  assumes  the  risk,  and  «ai^  the 
•blicotion  of  tho  company  in  this  retpoet  as  to  blsMoIf,  and  If  Injnred  by 
means  of  snch  detinqaency  on  the  part  of  the  company,  he  ia  witbont  • 
icmedy  Bgninit  tho  oompnny  for  damngea.    IM, 

BEAL  E8TATB. 

The  fragmcnlB  of  a  bnlMIng  blown  down  by  a  lempesC,  art  not  Ibertby 
coaTortcd  Into  porsonalty,  but  pnso  la  tha  parabnsar  of  tho  raali/  at 
■horiff 'o  sola.    Bogen  as.  OUUnfcr*         •  •  ^  •  UO 

BCA809ABLB  CARE. 

8«e  Bnlfaroad. 
BICBIVER. 

SeoUciu 
BECOBDINO. 

Bco  Mortpagt. 
BOAD  CB0S81X0. 

ScoBailrcad. 

MOAB* 

See  Cattla.    Contract 
SALE  OF  COLLATERALS. 


8ALB. 

EcoAotiaa.   LliLod. 

•ALTAOB. 

1.  Vbcra  a  itoam  tag  li  kept  ewftsntly  employed  dar:ng  the  winter, 
•a  a  dangorous  sUtion,  and  al  a  beaTy  eipense,  for  the  express  purpose 
•f  reolering  salrage  and  towage  scrriee  to  Tes»e1s  ia  diitriis,  her  owii«ra 
nra  emillcd  to  the  M\  raranaeralion  nsually  awarded  to  SAlvorp  who  pert! 
UCo  and  property,  thongh  the  parlicnlar  saWsge  senrieo  may  not  haro  been 
neinalty  acoompanlod  by  mnch  danger  or  Ubor.    VIrden  rs.  The  Brig 
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3.  A  brig  waa  caagbt  and  damaged  In  the  iao  In  Belawara  bay,  and. 
flhm  the  natara  of  her  iajurieo,  conid  only  bo  rescaed  by  tho  moral  of 
her  fvrward  cargo.  This  was  done  (and  li  was  not  otherwise  pomible)  by 
Md  with  tho  assUtnnee  of  a  stanm  tag  sUtloood  at  the  Breakwater.  Part 
•Clhaoaiga  thna  itmotcd  waa  Iransblppcd  ta  tho  tag,  and  the  brig  aflei^ 


SATiSTACnoir^ 

glALBD  IKSTEUMtinr. 

»ABATS  PIOPBKTT. 
awl 

tTAXT. 
awl 

•ITiaAIICB. 


tOBIPP  8ALB. 
Wmn  MORTOAOBi 


•LATERT. 

I.  TiM  WMHtatiM  if  nifatto  pnUUto  dsvHyi 

Cvnlral  RuilrMd,    •-••••• 


ilM  r«r ItMir Iht  •o^IiWni  «r  all  ptHMs  wUMa  WiUnkMvt  mO^ttt  !• 

•94  tk«  !•«•  aadt  «Mr 


th«  MMiltMlMi  •r  lk«  UNiM  auit% 
•f  that  tMtf  Wit.    itU, 

I.  mvnrj  It  tb«  «r«atloB  •T  ■■■Iriiil  ngdMltii  Is  Btetw  «k«f«  R 
«xtoti,  tad  mek  rv8«l»tHiM  Wtc  m  «iim  tanriMtfel 
in 


4.  Th«U«t«rQtb«r(IUiMrtMgBhlaf4«fi 
k««  m4  Hk7  «r  tb«  ImIivUma  •r  BUMii, 
Mr  lk«Mmlty  tfT  fltalM  «hi  aCMt  lk«  cMdhlM  «r  •  A^ti««  la  IUmK 

wj  State  MtbOTi^.    /M 

•.  Tb«  rti««dj  la  wUtMri  eoaattNA  villi  fcgMvailatii,  li  la  W 
»<Ura«laarOMfi*M,aadlatbttaarti«rtfcaUall«l8telai.    il«A 


»<Ura«laarOMfi*M,aadiatbttaarti«rttaUalMmalai.    il«A 

«.  rtor*'^  ^  pOTMaa  bdaf  ripmnaat  la  tka  aiMitlailaa  aa4  U«i  «C 
iniaa«i,tr«t«raMa«lkaaMiatoiM«  fw  IktfMaftff  aTa  ftnML^ftt 
•alktellM  te  IlM  kH.    iWA 


•OMKWI. 
Saal 

ITATim  or  BUXABITIL 


lliDSZ.  m' 


^ortfAf*  fivaa,  aai  Iks  atrtfaft  4iki  p^y«U«  Wfcw  tk»  mttm9  Ink 
rfffcl  yftic^ki^y  wkM  Iht  »«<§«(««  M  >Hi6i  vitlii»  t«»  jt«n  allir 
IW  «!•  ■■Ocr  lk«  ftfor  swlsmcc^  Mil  UmI  tk«  yrg^MW  «m  Ib  pmm^ 
tkm  •€  tb«  imaiiia  likumim^  tUU,    CkwUa^  Im.  Oil  m.  ■«<  •  • 

1.  WkbMt  «Mh»  •!•»«,  •vrilfvmU  Ml  «Hw»  t><  | Iia  t 

■  pit  bMir  ■■  Ifct  *fi»^  ii  itelr  -  m4  lk«««  bmiW' 


S.  <^wrb— Whether  hj 
farihe  fHiwilJMef 


%iillB««rf4rto 

r 


STATU& 
Am 
•niMBOAT 


nOTTAOB  IS  TBJimTU. 

I.  Ai  laaf  as  th«  g«o4i  an  ••  iMr  «»j  to  Clit  imhi,  m4  «1iS«  Ii 
tha  haa^  af  llit  aMIa  aaa,  tha  v«a4o»*s  Ika  tiBHito^  aM  to  My 
tafaiaaillf  iftafpafataiCMaiirii   Citoaa 

tficiric  pcftfORium. 

laali 
SVPPUEfl. 


ffgLSORAPII. 

1.  Whata  a  tolafraphk  ewaaJDalliMi  wm  aaal  aahJMC  to  iIm  aapwto 
•aadhlaa  ifcal  tto  fclegnph  aaipaiy  vaaM  aat  to  lUhla  fvr  aiUakva 
aHviait  Araai  aav  aaaia  mUm  the  iiwaft  vas  rrpealcil  hy  totaf  MM 
tock,  it  waa  M4^  that  tto  pUinlW  vm  toaad  by  kin  caalraat,  aaU  e<Mil4 
•at  rtaavar  aalato  to  Waaghl.hlMMlf  vtahia  tto  laraa  aT  tto  aavfaay'i 
•adertaUM.  GanvM.  tto  WaMn  Uala«  Talagfaph  OaaMW.  MS; 
•ftnavil. m 

2.  Tdagraphia  MwpeaJat  aia  feat,  la  aay  Ja»l  afaaa,  rmaas  mmim% 
aaJ  aamatt  hi  mJi  lUhIt  f  •»  the  yritohilto  ka pBaJ  to  aantoi,    JUL 

TB3IFE8T. 


tITiK. 

iaaUsUcL 
fOVAOB. 


j  ISil 

A'RAiisrr. 


nUTCLBB. 

TBOn*.  CHARITABUB  BSgunT,  WILL 

1.  A  CnMl  ia  fjivdr  •f  tkt  gniDtMr  canaot  b*  hiemd  is  a  convr; 

•W«1«t«  «|MB  ita  fe0«i  frttl  proof  tiMC  k«  e<Nll|B«td    lO  PHaIa   p«l»4>>lira 

•r  tl)«  pmpvriy,  bmI  ClMft  M  Mosqr  «M  P«M  bj  lb«  pastcvi     BaUbcck 

2.  Vhttber  ••  f i|tr«H  acrMacat,  rcittef  ia  paral,  that  lb«  fraatca 
iho«Mb«MihatUtotethMlffiritogiMlir,«tBtoMftvM<fwvv/  JVi, 

TOO. 

8m  Mvagt. 
UBBIKSUMBD  LABOl 


UBOBT. 

BMlbrtgaftL 

UMfy  mMl  W  tptdaPy  pUadrf.  ar  apaeiteallr  aal  Ibrik  a«  Um  ivcarl, 
aiitl  aappMlad  by  cvidcMa,  ar  iha  aa«rt  vlll  Ml  huaiia  iato  it.  Glava- 
laad  iMwaaaa  Caapai^  ai.  Bia4» 

TB88EL. 

•aaAtelra^f. 

WOL 

TaalMar,  doialeflad  al  rbfladtlf bla,  davW4  ctttotn  land*  ia  rcaaf^l* 
Taalii  to  twehra  traalccm  *«iB  tmrtfortbo  fenaatiftp  an<l  Mpfrntaf  alniaa 
for  afed,  la  Aral  ar  iaraUd  grntlnaca  aad  vcrchnnia,  whera  they  maj  cii'- 
joj  tba  eaiafbrfs  of  aa  asjlaai'-aot  tlfmompuvj,  b«t  aa  far  aaanj  be  by 
tba  Atllitfaa  af  ibeir  awn  acaaa,  aad  by  raferoaaa  H  Iba  Vt$ta»*mm  rf 


Aode«t  Albaaa,  an  boaorabla  baaia  with  tba  bapa  Ibat  It  aiay  ba  par> 
pataaltd  and  «a1iir^  bj  tba  br<|ne»t«  af  Ita  fratefWI  biBUUar,  aatil  U 
aball  bcamaa  warthy  •t  tba  ally  af  Pawi,  aad  ft  blaiitag  to  «  aluaa  vbara 
w«ata  bava  bHbcrto  baea  aycnookad ;  Ifaviaf  to  i^  Irmtoaa  fall  pawar 
to  aaadaet  aad  aarry  aal  tbia  laatUatlaa  aa  tba  baal  poaalUa  plaa.  Had  to 
pravida  far  Ita  panaatcai  aacfalaaaa  la  m  aaar  toy  aatlra  etty."  Oa  bill 
■led  and  elalm  mada  by  iba  fvaidaavy  datlaaca  aadar  tba  will,  aad  by  Hia 
ba!ra  al  law  of  tha  toatntor,  to  bava  Iba  daviaa  daatorad  iBvaUd.  laapcim- 
Hva  and  void— /7fll< 

Tbai  Iha  detba  was  gaad  aadar  Iba  kvt  af  Faaaaylfbala,  aad  wnivaild 
•a  n  abiirlubia  oaa. 

Wbatbar  ladapandaat  of  tba  Aailtabla  abwadar  af  Oa  davSaa  H  aaaU 
ba  aiutalaad  aa  a  Iroat,  qoarat 
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